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AT  THE 


Jamcary  Tenn,  1888. 


ScHWEicKHART  and  another,  Respondents,  vs.  Stubwb,  Ap* 

pellant. 

January  SI— February  ^8,  1838. 

Sale  of  chattels:  Delay  in  delivery:  Acceptance:  Counterclaim:  Plead' 
ing:  Indefiniteness, 

1.  In  an  action  for  the  contract  price  of  building  materials,  the  defend- 

ant may  counterclaim  for  damages  on  account  of  delay  in  the  de- 
livery and  a  failure  to  deliver  a  part  of  the  quantity  contracted  for, 
even  though  he  received  and  used  what  was  delivered  without 
objection  or  notice  that  he  would  claim  damages. 

2.  In  such  case,  where  the  counterclaim  alleges  that  the  defendant  re- 

quested and  ordered  the  delivery  of  the  materials  under  the  con-, 
tract,  it  need  not  allege  that  he  was  ready  and  willing  to  receive 
and  pay  for  them. 
8*  Where  a  counterclaim  states  the  main  facts  which  would  constitute 
an  affirmative  cause  of  action,  but  does  not  definitely  state  the 
nature  of  the  damages  sustained,  the  remedy  is  by  motion  and  not 
by  demurrer. 

APPEAL  from  the  County  Court  of  Miltoauhee  County. 

The  case  is  stated  in  the  opinion.  The  defendant  appeals 
from  a  judgment  in  favor  of  the  plaintiffs. 

For  the  appellant  there  was  a  brief  by  Fiehing  <k  KiUi- 

lea,  and  oral  argument  by  Mr.  KiUUea.    To  the  point  that 

^ven  if  the  appellant  by  receiving  and  paying  for  some 

building  stone  furnished  to  him  by  the  respondents  had 
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thereby  waived  all  claims  for  damages  on  account  of  de- 
lay, this  could  not  affect  that  part  of  the  counterclaim  in 
which  damages  are  claimed  for  loss  of  time  and  expense  in- 
curred bj*^  him  in  being  compelled  to  purchase  elsewhere  a 
portion  of  the  stone  which  the  respondents  had  contracted 
to  furnish  but  failed  to  deliver,  they  cited  Benj.  on  Sales 
(4th  Am.  ed.),  sec.  1032,  note  19;  Highlands  C.  cfe  M.  Co,  v. 
Matthews^  76  N.  Y.  145;  Per  Lee  v.  Beebe,  13  Hun,  89; 
Richards  v.  Shaw,  67  111.  222 ;  Goodwin  v.  Merrill,  13  Wis. 
658;  Bowker  v.  Uoyt,  18  Pick.  555;  Booth  v.  Tyson,  15  Vt. 
515;  Fisk  V.  Tank,  12  W^s.  306;  Norfolk  <&  TT.  R,  Co.  v. 
Shippers'  Co7np.  Co,  2  S.  KRep.  (Va.),  139;  Blood  v.  Wil- 
son, 141  Mass.  25 ;  3  Starkie  on  Evi.  1769. 

For  the  respondents  there  was  a  brief  by  Stark  (6  Sut/ier- 
land,  and  oral  argument  by  Mr.  G.  E.  Sutherland.    They 
contended,  inter  alia,  that  by  receiving  without  objection  a 
portion  of  the  stone  contracted  to  be  delivered,  the  appel- 
lant waived  any  irregularity  in  the  time  of  the  delivery  of 
the  part  accepted.    MoKinney  v.  Jones,  55  Wis.  39 ;  Pike 
V.Nash,  3  App.  Dec.  (N.  Y.),  610;  Merrimack  Mfg.  Co.  v 
Quintard,  107  Mass.  127;  Locke  v.  Williamson,  ^0  Wis.  S77 
Morford  v.  Mastin,  17  Am.  Dec.  168,  173.     The  counter 
elaim  should  show  a  clear  breach  of  the  contract,  and  dis 
tinctly  allege  the  definite   damages  sustained.    Miller  v. 
Mariners'  Church,  7  Me.  51 ;  Griffin  v.  Colver,  16  N.  Y.  489 
Blanchard  v.  Fly,  21  Wend.  342 ;  Benton  v.  Fay,  64  111.  417 
Freeman  v.  Clute,  3  Barb.  424;  Ward  v.  N.  Y.  C.  R.  Co, 
47  N.  Y.  29;  Edwards  v.  Sanborn,  6  Mich.  348.     It  should 
allege  that  the  defendant  was  ready  to  receive  the  stone 
and  ready  and  willing  to  pay  for  it  when  it  ought  to  have 
been  delivered.     2  Benj.  on  Sales,  1119,  sec.  1305;  Smith  v. 
Wright,  1  Abb.  Pr.  243;  Clark  v.  Bales,  20  Barb.  42;  Coon- 
ley  V.  Anderson,  1  Hill,  519;  Vail  v.  Rice,  5  N.  Y.  165; 
Bromson  v.  Wiman,  8  id.  182;  Boody  v.  R.  <6B.  R.  Co.  24 
Vt.  660;  Beard  v.  Sloan^  30  Ind.  279;' SorreU  v.  Craig,  8 
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Ala.  567.  It  should  show  that  there  was  a  difference  be- 
tween the  market  price  and  the  contract  price,  or  that  the 
defendant  was  nnable  with  reasonable  diligence  to  procure 
the  stone  elewhere  for  use  for  the  particular  purpose,  of 
which  proposed  use  the  plaintiffs  had  knowledge.  Sedgw. 
on  Dam.  (6th  ed.),  313,  ch.  10;  2  Benj.  on  Sales,  sec.  1305; 
Chapman  v.  Ingram^  30  "Wis.  290 ;  Hichardson  v,  Ghynoweth^ 
26  id.  656;  Hammer  v.  SoTuBn/elder^  47  id.  455,469. 

Okton,  J.  The  respondents  were  engaged  in  quarrying 
and  dealing  in  building-stone.  The  appellant  had  contracted 
to  build  a  county  jail  for  Milwaukee  county.  The  respond- 
ents agreed  to  deliver  to  the  ap|>ellant,  in  the  city  of  Mil- 
waukee, "  all  the  building-stone  needed  or  required  by  [him] 
in  or  about  the  erection  or  construction  of  said  jail  building, 
promptly  and  punctually,  whenever  [he]  might  want  the 
same  for  such  purpose,  and  without  any  delay  on  their 
part,"  at  certain  agreed  rates.  This  action  is  for  the  recov- 
ery of  the  balance  unpaid  for  the  delivery  of  said  stone. 
The  appellant  answered,  among  other  things,  by  way  of 
counterclaim,  "  that  said  plaintiffs  have  neglected  and  failed 
to  perform  said  agreement  on  their  part,  in  that  they  did 
not  furnish  and  deliver  such  stone  promptly  and  punctually 
when  the  same  was  wanted  and  needed  by  this  defendant 
for  such  purpose,  as  they  had  agreed  and  bound  themselves 
to  do,  but  compelled  him  to  wait  for  such  stone  for  an  un- 
reasonably long  time  after  they  had  been  requested  and 
ordered  by  this  defendant  to  deliver  the  same;  that  this 
defendant,  at  said  times,  as  the  plaintiffs  well  knew,  waa  at 
work  upon  such  building  with  a  large  number  of  men,  and 
4hat  by  reason  of  such  failure,  fault,  and  neglect  on  par);  of 
said  plaintiffs  \n  not  delivering  such  stone  promptly  and 
punctually,  as  they  had  so  bound  themselves  and  agreed  to 
do,  this  defendant  was  actually  and  necessarily  hindered 
and  delayed  in  executing  and  completing  such  work^  and 
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by  reason  of  said  premises  suffered  and  sustained  great  loss 
of  time,  .  .  .  and  necessarily  incurred  an  exj  ense  of 
about  $400,  in  that  he  was  compelled  to  and  actually  did 
procure  and  purchase  such  stone  elsewhere,  all  of  which  to 
the  great  damage  of  this  defendant,  for  which  he  claims 
the  sura  of  four  hundred  dollars."  The  defendant  prays 
that  the  plaintiffs'  complaint  be  dismissed,  and  for  judgment 
against  the  plaintiffs  upon  his  counterclaim  for  $400  and 
costs.  'The  plaintiffs  replied  to  said  counterclaim  that  they 
did  deliver  such  stone  as  agreed  and  that  the  same  was  re- 
ceived by  said  defendant  without  objection.  On  the  trial 
the  respondents  objected  to  any  evidence  of  said  counter- 
claim "  because  it  does  not  state  facts  sufficient  to  consti- 
tute a  counterclaim,"  and  the  court  sustained  said  objection, 
and  directed  the  jury  to  render  a  verdict  for  the  plaintiffs 
for  the  amount  of  their  claim.  On  this  appeal  the  alleged 
error  of  sustaining  the  objection  to  any  evidence  of  said 
counterclaim  is  the  main  ground  urged  for  the  reversal  of 
the  judgment,  and  it  is  unnecessar}'  to  consider  any  other. 
Those  parts  of  the  answer  pertinent  to  this  question  have 
only  been  quoted.  To  sustain  this  ruling  of  the  court,  the 
respondents'  counsel  contends, — 

1.  That  the  counterclaim  as  to  the  breach  and  damages 
incurred  thereby  is  too  Indefinite  to  constitute  a  substantive 
cause  of  action,  and  that  it  should  allege  with  distinctness 
the  nature  of  the  damages  sustained,  and  the  definite  dam- 
ages sustained.  In  view  of  the  well-established  rule  that 
on  a  demurrer  ore  tenus  the  pleading  should  be  liberally 
construed,  we  think  that  this  counterclaim  states  the  main 
facts  which  would  constitute  an  affirmative  cause  of  action. 
It  states  that  by  the  unreasonable  delay  the  defendant  suf- 
fered damages  in  the  sum  of  $400,  by  loss  of  time  and  ex- 
penses. The  building  was  delayed  by  it,  and  the  defendant 
had  many  hands  employed,  and  that  he  was  compelled  to 
procure  stone  elsewhere,  etc.     If,  as  to  these  facts,  the 
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connterclaim  is  too  indefinite  and  uncertain,  the  remedy  is 
pointed  out  by  the  statute.  A  motion  may  be  made  to 
compel  the  defendant  to  make  it  more  definite  a,nd  certain. 
Sec.  2fi83,  R.  S. 

2.  That  the  counterclaim  ou2:ht  to  state  that  the  defend- 
ant was  ready  and  willing  to  receive  the  stone  at  the  proper 
time  and  to  pay  for  the  same.  As  to  his  being  ready  to 
receive  the  same,  the  defendant  alleges  that  he  particularly 
requested  and  ordered  the  delivery  of  the  stone  under  the 
contract;  and,  as  to  his  being  ready  to  pay  for  the  same, 
his  contract  is  sufficient  as  to  his  liability  and  the  plaintiflFs' 
security  for  payment  on  delivery. 

3.  The  third  contention  Is  the  main  one  —  that  the  answer 
shows  that  the  defendant  received  the  stone  without  objec- 
tion, and  had  used  them,  so  that  they  could  not  be  returned; 
and  that  therefore  he  could  not  counterclaim  for  damages 
for  the  delay.  That  which  was  recoupment  in  New  York 
and  some  other  states  before  the  Codes,  is  now  a  counter- 
claim under  the  statute:  (1)  ''A  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action."  Sec.  2056,  R.  S.  The  doctrine 
of  recoupment  would  seem  to  be  most  applicable  to  just 
such  a  case  as  this.  "The  right  of  the  defendant  in  the 
same  action  to  claim  damages  from  the  plaintiff,  either  be- 
cause he  has  not  complied  with  some  cross-obligation  of  the 
contract  upon  which  he  sues,  or  because  he  has  violated 
some  duty  which  the  law  imposed  upon  him  in  the  making 
or  performance  of  the  contract."  McAllister  v,  lieah^  4 
Wend.  483;  McAllister  v,  Eeab,  8  Wend.  109;  Mayor  v, 
Maine,  13  N.  Y.  151;  Fpperly  v.  Bailey,  3  Ind.  72;  liohert- 
son  V.  Davenport,  27  Ala.  574 ;  Wheat  v.  Dotson,  1 2  Ark.  699 ; 
Culver  V,  Blake,  6  B.  Mon.  528;  Ward  v.  Fellers,  3  Mich. 
281 ;  niggins  v,  Lee,  16  111.  495.  But  there  was  a  limitation 
*to  recoupment  which  does  not  exist  in  the  statutory  court- 
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terclaim  in  this  class  of  cases.  The  damages  were  limited 
to  defeat  the  plaintiffs  claim,  and  for  no  excess,  and  no 
action  could  be  brought  for  the  excess.  At  least  it  was  so 
held  in  many  of  the  states.  The  very  nature  of  recoupment 
was  such  that,  aside  from  it,  the  plaintiff  might  be  entitled 
to  recover;  but  against  such  recovery,  the  defendant  might 
recoup  his  damages  on  account  of  the  plaintiflf's  violation  of 
the  contract.  It  is  peculiarly  applicable  to  that  class  of 
cases  where  the  plaintiff  is  bound  to  deliver  certain  material 
necessary  to  some  work  or  engagement  of  the  defendant, 
and  which  he  well  knows  he  must  receive  even  long  after 
the  time  fixed  by  the  contract,  or  suffer  far  greater  damages 
than  by  the  mere  delay  of  delivery.  In  such  a  case,  the 
plaintiff  may  be  entitled  to  recover  on  the  ground  that  the 
defendant  had  received  and  used  the  material,  and  the  de- 
fendant be  entitled  to  recoup  his  damages  suflFered  by  the 
delay  or  any  other  violation  of  the  contract  by  the  plaintiff, 
to  the  extent  of  the  plaintiff's  claim.  The  substitution  of 
the  statutory  counterclaim  in  such  cases  does  not  change  its 
nature  in  these  respects.  This  doctrine  has  been  so  long 
established  in  this  state,  we  need  not  go  to  other  states  for 
authority. 

In  Getty  v,  Rountree^  2  Pin.  379,  the  plaintiff,  as  the  man- 
ufacturer, contracted  to  deliver  to  the  defendant  a  pump 
designed  to  exhaust  water  from  a  mine,  and  there  was  an 
implied  warranty  that  it  would  answer  the  purpose  for 
which  it  was  intended;  the  defendant  received  and  used  the 
pump,  and  in  an  action  for  its  price  he  was  allowed  to  re- 
duce it  by  his  danqages  for'its  failure  to  work  well  by  rea- 
son of  its  improper  construction.  The  court  says:  "To  re- 
turn it  and  resort  to  an  action  for  the  recovery  of  their 
money  paid,  would  have  been  but  adding  to  their  losses." 
The  case  of  Fisk  v.  Tanky  12  Wis.  276,  was  decided  upon 
the  authority  of  the  above  case,  and  is  especially  applicable 
to  this  case.    That  was  an  action  for  breach  of  a  contract  to 
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make  and  set  upon  a  steamboat,  engines,  etc.,  suitable  for 
propelling  the  same,  and  for  damages  by  delay  and  defect- 
ive construction.  The  engine  was  received  and  used.  One 
of  the  points  made  by  the  counsel  in  that  case  was  that "  the 
machinery  was  accepted  and  reduced  to  use  by  the  plaintiff 
without  any  sufficient  notice  that  he  would  claim  damq^ge^,^^ 
That  is  the  main  point  made  by  the  respondents'  counsel  in 
this  case.  After  that  case,  the  doctrine  ought  to  have  been 
treated  as  settled  for  this  state,  for  the  arguments  and  opin- 
ion are  very  full  and  elaborate.  This  doctrine  is  equally 
favorable  to  the  vendor,  for  where  the  contract  is  appor- 
tionable,  as  in  this  case,  and  after  the  delivery  of  part  and 
on  failure  to  deliver  the  whole,  he  may  sue  for  the  contract 
price  of  that  already  delivered,  and  the  defendant  may  coun- 
terclaim his  damages,  against  the  plaintiffs'  claim,  for  the 
violation  of  the  contract  in  not  delivering  the  whole. 
Ooodwin  V.  Merrill,  13  Wis.  659.  In  Ketchum  v.  WellSy  19 
Wis.  34,  the  contract  was  to  deliver  stave  bolts  to  the  de- 
fendants, to  be  manufactured  into  barrels.  Those  received 
and  used  were  not  of  good  quality,  and  the  defendant  was 
allowed  to  counterclaim  his  damages  against  the  pricOd  of 
those  delivered.  The  cases  in  this  court  cited  b}'  the  learned 
counsel  of  the  respondents  to  this  point  are  not  applic9,bIo 
to  such  a  case.  The  plaintiffs  knew  for  what  purpose  the 
stone  they  were  to  deliver  was  to  be  used,  and  are  presumed 
to  have  known  the  consequences  of  the  delay.  This  case  is 
a  strong  one  for  the  application  of  this  doctrine.  The  defend- 
ant was  compelled  to  receive  the  stone,  although  out  of 
time,  or  suffer  still  greater  loss.  The  objection  to  any  evi- 
dence under  the  counterclaim  ought  to  have  been  overrule^, 
for  the  counterclaim  was  clearly  sufficient. 

By  the  Court. —  The  judgment  of  the  county  court  i&  re- 
versed, and  the  cause  is  remanded  to  the  superior  court  of 
ICilwaukee  county  for  a  new  trial 


Digitized  by 


Google 


SUPREME  COURT  OF  WISOONSm, 


Falkenberg  vs.  Gorman, 


Falkenbbrg,  Respondent,  vs.  Goeman,  Appellant 

January  SI  —  February  S8, 1888. 
New  trial:  Discretion:  Negligence  of  attorney:  Stipulation, 

1.  Before  a  case  had  been  placed  on  the  day  calendar,  the  defendant's 

attorney  had  twice  notified  her  to  caU  at  his  office  respecting  the 
same.  On  the  day  of  the  trial  he  telephoned  twice  to  her  place  of 
abode  that  it  was  important  that  he  should  see  her,  and  afterwards 
called  twice  at  such  place  of  abode,  finally  finding  her  there  in 
bed,  dead  drunk.  In  her  absence  a  verdict  was  rendered  against 
her.  Heldy  that  there  was  no  abuse  of  discretion  in  denying  a 
motion  to  set  aside  such  verdict  on  the  ground  of  the  negligence 
of  her  attorney. 

2.  The  attorneys  in  a  case  stipulated  that  it  should  be  placed  at  the 

foot  of  the  calendar,  but  with  the  understanding  that  if  reached 
in  its  regular  order  by  a  certain  day  it  should  then  be  tried.  The 
stipulation  was  contrary  to  the  rul^  of  the  court  The  case 
was  reached  on  the  day  mentioned,  and  in  the  absence  of  the  de- 
fendant a  verdict  was  rendered  against  her.  Held,  that  the  mak- 
ing of  the  stipulation  furnished  no  reason  for  setting  aside  the 
verdict. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

This  is  an  action  of  replevin  for  certain  baggage  and  ef- 
fects-of  the  plaintiflF,  commenced  in  justice's  court.  The 
defendant  justified  the  detention  by  virtue  of  a  lien  as 
boarding-house  keeper.  On  the  trial  before  the  justice,  the 
plaintiff  recovered.  The  defendant  appealed  to  the  county 
court.  The  cause  was  noticed  for  trial  in  that  court,  and 
placed  upon  the  day  calendar  for  September  29,  1886.  The 
cause  was  reached  for  trial  on  the  afternoon  of  that  day, 
and  tried  in  the  absence  of  the  defendant.  Upon  that 
trial,  the  plaintiff  obtained  a  verdict  in  her  favor.  Up  to 
October  4,  1886,  the  defendant's  attorney  in  the  cause  was 
Mr.  Simon.    At  or  about  that  time,  the  defendant's  attor- 
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Beys  on  this  appeal  were  substituted  in  his  place.    October 
28, 1886,  upon  the  affidavit  of  the  defendant  and  another, 
and  a  certain  stipulation  between  the  attorneys,  the  plaint- 
iff was  ordered  to  show  cause  October  30,  1886,  why  said 
Terdict  should  not  be  aside  and  a  new  trial  granted.    Upon 
the  hearing  of  that  motion,  affidavits  were  read  in  opposi- 
tion; one  of  which  was  made  by  said  Simon,  another  by 
the  defendant's  mother,  and  another  by  one  of  the  attor- 
neys for  the  plaintiff.     From  the  order  denying  said  motion 
the  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Jared  Thompson^  Jr. 

For  the  respondent  there  was  a  brief  by  Fiobing  <&  Kil- 
^,  and  oral  argument  by  Mr.  KiUilea. 

Cassoday,  J.    The  limitations  upon  the  discretion  vested 
in  trial  courts  in  the  matter  of  opening  defaults  and  allow- 
ing a  defense  have  been  so  often  and  so  recently  stated  by 
.  ^I^'s  court  as  to  require  no  repetition  here.     Whereattv, 
£llis^  70  Wis.  207,  and  cases  there  cited.     Upon  the  rules 
*"0s  established,  we  do  not  feel  justified  in  holding  in  this 
^^*^  that  there  was  any  abuse  of  such  discretion.     In  some 
P^i'ticulars  the  affidavits  were  conflicting.    Mr.  Simon  gives 
^^  detail  his  conduct  in  relation  to  the  case  from  Septem- 
^^  20, 1886,  to  October  4,  1886,  when  the  case  was  taken 
'^Hi  him.     It  appears  from  that  affidavit  that  he  notified 
^^  <Jefendant  by  letter  to  call  at  his  office  respecting  the 
^^^^  as  early  as  September  20,  1886,  but  that  she  did  not 
^  So;  that  on  the  morning  of  September  28,  1886,  he  re- 
P^^ted  such  notice  by  letter,  but  got  no  response;  that  at  2 
^"  ^-  of  that  day  the  next  day's  calendar  was  made  up,  in- 
y^ding  this  case,  which  was  the  sixth  and  last  on  that 
^^y'8  calendar;  that  September  29, 1886,  at  8:30  a.  m.,  ho 
^^^phoned  the  defendant's  husband  at  her  place  of  abode 
^  Milwaukee,  and  the  response  came  that  the  defendant 
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was  in  bed ;  that  at  9  a.  m.  the  same  was  repeated,  with  the 
same  response;  that  he  then  telephoned  at  her  said  place 
of  abode  the  importance  of  seeing  her;  that  at  10:30  he 
called  at  her  place  of  abode,  and  was  then  informed  that 
she  was  not  there,  and  had  not  been  there  for  a  day  or  so, 
but  was  at  her  mother's,  sick  in  bed ;  that  he  then  went  to 
her  mother's  house,  and  was  there  informed  that  she  was 
not  there,  but  was  at  her  aunt's;  that  he  then  went  to  her 
aunt's,  and  was  there  informed  that  she  had  gone  home ;  that 
soon  after  4  p.  m.  he  again  went  to  the  defendant's  house, 
and  was  there  informed  by  her  mother  that  she  was  sick  in 
bed, —  "dead  drunk;"  that  he  then  went  where  he  could 
see  into  her  bedroom,  and  there  saw  her  in  bed  in  an  un- 
conscious condition.  The  facts  are  stated  in  a  way  to 
carry  conviction;  and  in  relation  to  her  condition  and 
some  other  particulars  Mr.  Simon  was  corroborated  by  the 
defendant's  mother  and  the  plaintiff's  counsel.  A  party 
who  is  absent  under  such  circumstances  is  not  in  a  condi- 
tion to  obtain  relief  from  the  equity  side  of  the  court  on 
the  ground  of  the  negligence  of  her  attorney. 

2.  It  is  moreover  claimed  that  the  motion  should  have 
been  granted,  because  the  stipulation  mentioned  operated 
as  a  continuance  of  the  cause.  It  appeal's  that  September 
30,  1886,  was  a  day  to  be  kept  sacre"d,  or  as  a  holiday,  in 
the  belief  of  Mr.  Simon.  Fearing  that  the  case  might  not 
be  reached  for  trial  on  September  29, 1886,  he  on  that  day, 
and  some  time  before  it  was  in  fact  reached,  and  for  his 
own  accommodation,  induced  the  plaintiff's  attorneys  to 
stipulate  with  him,  in  effect,  that  the  case  be  placed  at  the 
foot  of  the  September  calendar,  and  then  not  to  be  tried 
until  reached  in  its  regular  order,  but  with  the  understand- 
ing that  the  cause  should  be  tried  if  reached  in  its  order  on 
the  day  calendar  of  the  29th,  as  it  was.  The  court  refused 
to  receive  the  stipulation,  on  the  ground  that  it  was  con- 
trary to  the  rules  of  the  court,  as  appears  to  have  been  the 
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fact.    Manifestly,  the  making  of  the  stipulation,  under  the 
circamstances  mentioned,  furnished  no  reason  for  opening 
the  default. 
By  the  Court. —  The  order  of  thex50unty  court  is  affirmed. 


Enqfer,  Respondent,  vs.  Roemeb,  Appellant. 

January  31  —  February  28, 1888. 

Uens:  Unauthorized  work:  Retention  of  bill:  Eaiification:  Agency: 
Evidence. 

1.  In  an  action  to  enforce  a  mecbanic*8  lien  for  repairing  a  house  and 
building  a  barn,  the  defendant  admitted  that  she  had  authorized 
the  repairs,  but  claimed  that  the  bam  was  built  without  her 
knowledge  or  consent,  and  there  was  no  direct  proof  that  she  had 
authorized  it  to  bo  built.  A  bill  for  the  whole  work  had  been  pre- 
sented to  her,  and  there  was  evidence  that  she  then  told  the 
plaintiff  that  he  must  look  to  the  tenant  for  his  pay  for  the  bam, 
because  she  had  not  authorized  it  to  lie  built  and  did  not  want  it. 
Held,  that  the  mere  fact  that  she  received  the  bill  and  retained  it 
for  a  long  time  would  not  warrant  the  inference  that  she  assented 
to  it  or  acknowledged  her  liability  to  pay  for  the  bam. 

3.  Quare,  whether  an  agreement  by  the  owner  of  land  to  pay  for  work 
done  thereon  without  his  knowledge  or  consent  would  give  the 
right  to  a  lien. 

8.  Parol  agency  to  charge  a  principal's  realty  ought  to  be  express  and 
dearly  established. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

Action  to  enforce  a  lien  for  labor  performed  and  materials 
farnisbed  in  repairing  a  dwelling-house  and  building  a  barn 
upon  land  owned  by  the  defendant.  There  was  a  special 
verdict,  by  which  it  was  found,  among  other  things,  that 
the  labor  and  materials,  exclusive  of  the  barn,  were  reason- 
ably worth  $52;  that  the  building  of  the  barn  and  furnish- 
ing of  the  materials  therefor  were  reasonably  worth  $28 ; 
and  that  the  plaintiff  had  been  ^aid  $40,  which  he  received 
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in  part  payment  of  the  total  of  $80.  Other  facts  are  stated 
in  the  opinion.  From  a  judgment  in  favor  of  the  plaintiflF 
for  $40  and  costs,  the  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Charles  M.  Bice^  and  for  the  respondent  on  that  of  Thomp- 
son cfe  Schoof. 

Cole,  C.  J.  There  is  no  serious  controversy  as  to  the  re- 
pairs upon  the  house.  The  defendant  admits  in  her  answer 
that  through  her  tenant,  Kohlman,  she  entered  into  an 
agreement  with  the  plaintiflF  to  take  out  the  front  of  the  old 
building  and  put  in  place  thereof  a  new  front;  to  take 
down  the  partition  in  the  building,  and  put  in  place  thereof 
a  wooden  partition;  put  up  shelves,  and  make  stairs  in 
front;  for  which  she  agreed  to  pay  what  these  repairs  were 
reasonably  worth.  She  further  alleged  that  the  plaintiflf 
presented  to  her  a  bill  of  $40  for  this  work,  which  she  has 
paid.  The  payment  of  the  $40  is  not  disputed,  but  the 
plaintiflf  claims  it  is  not  what  the  work  was  worth,  and  the 
jury  found,  in  answer  to  the  fifth  question  submitted,  that 
the  work  done  and  materials  furnished  by  the  plaintiflf,  ex- 
clusive of  the  barn,  were  reasonably  worth  $52.  To  the 
extent  of  the  unpaid  balance  found  to  be  due  for  this  work, 
if  any,  the  plaintiflTs  right  to  a  lien  would  seem  to  be  indis- 
putable. The  contract  for  it  was  made  by  the  tenant, 
who  was  authorized  by  the  defendant  to  make  it,  and  she  is 
clearly  bound  by  it. 

The  real  controversy  in  the  case  is  in  reference  to  the 
barn  which  plaintiflf  built  upon  the  lot.  This  barn  the  de- 
fendant claims  was  built  without  her  authority,  knowledge, 
or  consent,  for  the  convenience  of  the  tenant,  and  that  she  is 
not  liable  to  pay  for  it.  It  is  true,  the  defendant  owned  the 
lot  upon  which  the  barn  was  built,  but  it  is  obvious  that  that 
fact  alone  would  not  render  the  premises  subject  to  a  lien, 
it  the  barn  was  put  upon  them  without  her  authority,  knowl- 
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edge,  or  consent.  A  person  cannot  obtain  a  lien  upon  the 
premises  of  another  unless  the  work  was  done  by  the  au- 
thority, knowledge,  or  assent  of  the  owtier.  This  proposition 
is  too  plain  for  argument.  There  was  no  direct  authority 
shown  on  the  part  of  the  defendant  for  building  the  barn. 
The  tenant,  Kohlraan,  made  the  contract  with  the  plaintiff 
for  putting  it  up,  but  he  does  not  pretend  that  he  was  au- 
thorized by  the  defendant  to  have  the  work  done.  The 
qnestion  then  is,  Upon  what  ground  can  the  premises  be 
subject  to  a  lien  for  its  payment? 

In  answer  to  the  first  question,  the  jury  found,  in  effect, 
that  the  plaintiff  built  the  barn  at  the  defendant's  instance 
and  request;  also,  in  answer  to  the  sixth,  that  the  barn  was 
built  with  her  knowledge  and  assent  at  the  time,  or  that 
she  accepted  and  approved  of  the  job  when  done.  If  there 
were  evidence  to  support  these  findings,  the  case  would  be 
measurably  free  from  difficulty.  Of  course,  if  the  defend- 
ant requested  the  plaintiff  to  put  up  the  barn,  the  law 
would  imply  a  promise  to  pay  for  it;  or,  if  she  assented  to 
it  at  the  time,  and  accepted  and  approved  of  the  work 
when  done,  this,  perhaps,  might  be  deemed  a  ratification 
of  the  acts  of  her  agent,  and  would  bind  her.  But  there  is 
really  no  affirmative  evidence  that  the  defendant  author- 
ized the  barn  to  be  built,  or  that  she  even  knew  of  its  con- 
struction until  after  it  was  erected,  or  that  she  ever  accepted 
^d  agreed  to  pay  for  it.  We  are  inclined  to  think  the 
JQfy  must  have  reached  the  conclusions  they  did  upon 
tnese  points  because  of  certain  things  in  the  charge  of  the 
learned  county  court  which  were  well  calculated  to  mislead. 
There  was  evidence  which  tended  to  prove  that  the  plaint- 
iff, after  he  completed  the  repairs  upon  the  house  and  built 
the  bam,  presented  to  the  defendant  a  bill  for  the  entire 
^ork,  which  bill  she  retained.  Upon  this  point  the  court, 
itt  effect,  charged  that  the  plaintiff  would  be  entitled  to  a  ' 
lien  upon  the  premises  for  the  balance  due  for  repairs  on 
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the  house,  unless  such  repairs  had  been  settled  and  paid 
for;  but  that  the  defendant  would  not  be  liable  for  the 
barn,  if  she  did  not  know  or  was  not  informed  of  the  con- 
struction of  it  until  after  it  was  built,  unless  she  thereafter 
assumed  the  payment  in  the  manner  which  had  been  stated, 
either  by  receiving  the  bill  and  retaining  it  for  so  long  a 
time  that  the  law  would  infer  that  she  assented  to  it,  or 
had  agreed  to  receive  it  and  pay  for  it. 

In  our  opinion,  the  fact  that  the  defendant  received  and 
retained  the  plaintiflTs  bill  for  a  long  time,  if  such  were  the 
case,  was  entitled  to  but  little  weight.  The  bill  was  partly 
for  work  which  the  defendant  admitted  she  had  authorized. 
It  also  contained  charges  for  work  which  there  is  no  direct 
proof  that  she  ever  authorized.  Under  some  circumstances, 
the  failure  of  a  party  to  object  to  an  account  rendered  raises 
a  strong  presumption  of  its  correctness ;  but  even  that  pre- 
sumption may  be  rebutted  by  proof  tending  to  establish  a 
contrary  inference.  Where  a  party  receives  and  retains  an 
account  which  has  been  presented,  makes  no  objection  to 
items  therein  charged,  after  a  lapse  of  time  it  becomes  a 
stated  account,  and  a  strong  proof  of  its  correctness.  Loch- 
wood  V,  Thorne^  11  N.  Y.  170,  and  cases  cited.  In  Toland 
V.  Sprague^  12  Pet.  334,  the  court  say:  "We  agree  that  the 
mere  rendering  an  account  does  not  make  it  a  stated  one; 
but  that,  if  the  other  party  receives  the  account,  admits  the 
correctness  of  the  items,  claims  the  balance  or  offers  to  pay 
it,  as  it  may  be  in  his  favor  or  against  him,  then  it  becomes 
a  stated  account."  See,  also,  Lockwood  v.  Thorne^  18  N.  Y. 
285;  Cohh  v,  ArundelL  26  Wis.  553;  Hmlon  v.  Coleman,  45 
Wis.  165.  There  is  considerable  evidence  that  the  defend- 
ant informed  the  plaintiflf,  when  he  presented  the  bill  in 
question,  that  he  must  look  to  the  tenant  for  his  pay  for  the 
barn,  because  she  did  not  authorize  it  to  be  built  and  did 
not  want  it;  so  that  the  mere  fact  that  she  retained  the  bill 
for  a  long  time  would  not  warrant  the  inference  that  she 
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assented  to  it,  or  acknowledged  her  liability  to  pay  for  the 
barn.    Besides,  it  admits  of  grave  doubt,  if   she  actually 
agreed  to  pay  the  entire  bill  as  the  plaintiff  claims,  whether 
this  would  give  a  lien  upon  the  premises  for  the  expense  of 
the  barn.    The  defendant,  upon  a  sufiBcient  consideration, 
might  become  personally  liable  for  the  payment  of  that  debt 
without  subjecting  her  property  to  a  lien  for  its  payment. 
We  have  said  that  there  was  no  direct  proof  that  the  de- 
fendant ever  authorized  her  tenant  to  contract  for  the  build- 
ing of  the  barn.    Such  agenpy  is  attempted  to  be  established 
by  mere  circumstances.     *'  Parol  agency  to  charge  a  princi- 
paPs  realty  ought  to  be  express  and  clearly  established." 
Ryan,  C.  J.,   in  Lauer  v.  Bandmo^  43  Wis.  556.     There 
ooght  certainly  to  be  some  satisfactory  evidence  that  the 
defendant  authorized  the  tenant  to  make  the  contract  for 
building  the  barn  in  the  first  instance,  or  that  she  subse- 
quently ratified  his  acts  in  that  regard  in  some  unequivocal 
manner.    The  fact  that  she  received  and  retained  the  bill 
for  the  work,  we  deem,  under  the  circumstances,  insufficient 
to  give  the  plaintiff  a  right  to  a  lien  upon  the  premises  for 
that  work.    Lauer  v,  BandoWy  supra.    We  therefore  think 
the  charge  above  referred  to  was  calculated  to  prejudice 
the  defendant,  and  that  the  judgment  of  the  county  court 
most  be  reversed,  and  the  cause  be  remanded  to  the  superior 
court  for  a  new  trial. 
By  the  CouH. —  It  is  so  ordered. 
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TuBNEB  and  another,  Kespondents,  vs.  Nachtsheim,  Appel- 
lant. 

January  SI — February  S8,  1888, 

Reference  :  ("IJ  Vacating  order  of  denial:  Res  ad  judicata.    (SJ  "  Long 

accounts 

1.  Though  an  order  denying  a  reference  is  absolute  in  its  terms,  the 

court  may  at  any  time  during  the  same  term  vacate  it  and  grant  a 
reference. 

2.  An  acconnt  which  contains  some  twenty  charges  for  different  kinds 

of  service,  rendered  at  different  times  during  a  period  of  several 
months,  is  a  **  long  account,"  within  the  meaning  of  sec.  2864,  R.  S, 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  to  recover  for  legal  services.  A  bill  of  particulars 
is  annexed  to  the  complaint  and  made  a  part  of  it,  contain- 
ing twenty  items  for  services  rendered,  commencing  Sep- 
tember 1,  1886,  and  ending  May  2,  1887.  The  answer,  in 
substance  and  effect,  is  a  general  denial.  The  plaintiflfs 
applied  to  the  court  for  a  reference  of  the  cause,  but  the 
court  denied  the  application.  The  order  denying  the  mo- 
tion gives  no  leave  to  renew  it.  Subsequently,  at  the  same 
term,  the  plaintiflfs  moved  to  vacate  such  order,  and  that 
the  cause  be  referred.  The  motion  was  granted,  and  an 
order  was  entered  vacating  the  former  order  and  referring 
the  cause  to  a  court  commissioner  to  hear,  try,  and  deter- 
mine the  same.  From  this  last  order  the  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Rogers  (6  Mann^ 
and  oral  argument  by  Mr.  Mann.  The  issues  were  not 
referable,  and  the  account  sued  upon  is  not  a  long  account. 
Druse  v.  Barter,  57  Wis.  648 ;  £hips  v,  Stefan,  50  id.  290. 
The  motion  for  a  reference  having  been  denied  uncondi- 
tionally, and  no  leave  given  or  asked  to  renew  it,  the  mat- 
ter of  the  motion  is  res  adjudicata.     Webster  v.  Ooonto  Co. 
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47  Wis.  225;  Cothren  v.  Connaughton^  24:  id.  138;  Herman 
on  Estoppel,  sec.  472;  Iloppe  v.  C,  M.  <b  St.  P.  R.  Oo.  61 
Wis.  367. 

Fop  the  respondents  the  cause  was  submitted  on  the  brief 
of  Anthony  Koenen..  The  account  was  a  "  long  account" 
U.  &  Rolling  Stock  Co.  v.  Johnston,  67  Wis.  182;  Dane  Go. 
V.  Dunning,  20  id.  210;  Monitor  Iron  Works  Co.  v.  Ketchum, 
47  id.  177;  Carpenter  v.  Shepardson,  43  id.  413.  The  order 
denying  the  reference  might  be  vacated  at  the  same  term, 
and  then  could  be  no^bar  to  another  motion.  Serv'atius  v. 
PicM,  30  Wis.  507;  Brown  v.  Brown,  53  id.  29. 

lyojf,  J.    1.  It  is  claimed  on  behalf  of  defendant  that 
the  first  order,  which  denied  the  motion  to  refer  the  cause, 
is  res  adjudicata  of  the  question,  and  that  the  court  had  no 
power  to  make  the  second  order,  from  which  this  appeal  is 
taken.    Had  the  court  referred  the  cause  without  vacating 
the  first  order,  the  objection  would  be  well  taken,  because 
that  order  is  absolute  in  its  terms.    This  court  has  fre- 
quently so  held.    But  it  was  entirely  competent  for  the 
court  to  vacate  that  order  at  any  time  during  the  term  at 
which  it  was  made,  and  when  that  was  done  it  ceased  to  be 
an  impediment  to  a  reference  of  the  cause.    That  the  court 
had  power  to  vacate  such  order  at  that  term  is  unquestion- 
able; for  this  court  has  often  asserted  the  general  rule  that 
the  court  has  entire  control  over  its  own  orders  and  judg- 
ments, and  may  modify  or  vacate  them  at  any  time  during 
the  term  at  which  they  were  made  or  rendered. 

2.  If  the  plaintiflfs'  bill  of  particulars  annexed  to  the  com- 
plaint is  a  "long  account,"  within  the  meaning  of  sec.  2864, 
R.  S.,  the  cause  was  properly  referred.  We  think  it  does 
contain  a  "  long  account."  There  are  some  twenty  charges 
for  different  kinds  of  service,  rendered  at  different  times 
daring  a  period  of  several  months.  It  is  claimed  that  they 
were  all  rendered  in  the  same  action.  Were  this  true,  it  is 
Vol.  71— 3 
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Thorn  ts.  Smith* 
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not  perceived  that  the  fact  has  any  significance;  but  it  is 
not  true.  As  to  several  of  the  items,  it  does  not  appear  in 
what  action  the  services  were  rendered.  The  defendant 
could  have  avoided  the  reference  by  admitting  the  correct- 
ness of  the  account;  thus  narrowing  the  issue  to  the  ques- 
tion of  his  liability.  Failing  to  do  this^  he  must  submit  to 
the  reference. 
By  the  Court. —  Order  affirmed. 


Thorn,  Eespondent,  vs.  Smtth,  Appellant. 

January  31 — February  g8, 1888, 

(ly  S)  Pleading:  Amendment  of  anstoer  at  trial:  Hypothetical  form: 
Payment:  Evidence,  (S)  Interest  on  note  set  up  as  counterclaim, 
C4J  Value  of  services:  Evidence:  Account  rendered:  Reversal  of 
Judgment. 

1.  Id  aD  action  by  an  attorney  to  recover  for  professional  services,  the 

defendant  denied  that  a  part  of  the  services  were  performed  for 
him,  and  omitted  to  set  up  a  payment  which  had  been  made  for 
them.  After  introducing  evidence  of  such  payment  he  moved  to 
amend  his  answer  so  as  to  allege  that  if  it  should  be  found  that  the 
services  in  question  were  performed  for  him  then  the  said  pay- 
ment therefor  had  been  made  to  and  received  by  the  plaintiff. 
The  motion  was  denied.  Held^  that  the  defendant  should  have 
been  allowed  to  so  amend  his  answer  as  to  obtain  credit  for  the  pay- 
ment, and  that  the  hypothetical  form  of  the  proposed  amendment 
was  not  objectionable. 

2.  Upon  the  evidence  in  this  case  (stated  in  the  opinion)  it  is  held  that 

a  certain  payment  to  the  plaintiff,  claimed  to  have  been  made  by 
check  payable  to  him  or  bearer,  was  in  fact  made. 

8.  Where  a  promissory  note  made  by  the  plaintiff  is  set  up  a^  a  counter- 
claim, interest  thereon  should  be  allowed  by  the  referee  to  the  date 
of  his  report  at  the  rate  specified  in  the  note. 

4.  In  an  action  to  recover  the  value  of  services  the  defendant  offered 
in  evidence  an  account  previously  rendered  by  the  plaintiff,  in 
which,  it  was  claimed,  a  smaUer  sum  was  fixed  as  the  value  of  the 
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Ktvices  than  that  claimed  in  the  complaint.  The  court  excluded 
it  Tfad  record  does  not  contain  such  account.  Hetd,  that  as  it 
does  not  appear  that  the  defendant  was  prejudiced  thereby,  the  ex- 
clusion of  the  account  is  not  a  sufficient  ground  for  a  reversal  of 
the  judgment. 

APPEAL  from  the  Circuit  Court  for  Milwauhee  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taylor  as  a  part  of  the  opinion : 

Action  to  recover  for  legal  services  and  for  money  ex- 
pended for  and  oti  behalf  of  the  defendant.  As  to  the 
larger  part  of  the  alleged  services,  the  defendant  denied  that 
he  had  employed  the  plaintiff,  or  that  such  services  were 
performed  for  him.  He  also  set  up  some  payments  made 
to  the  plaintiff,  and  also  three  counterclaims  upon  thre^ 
promissory  notes  given  by  the  plaintiff  to  third  persons,  and 
transferred  to  the  defendant  before  the  commencement  of 
the  action.  These  notes  drew  interest  at  ten  per  cent,  per 
annum. 

The  case  was  referred  to  a  referee  for  trial.  The  action 
was  commenced  on  the  11th  of  July,  1878,  and  the  report 
of  the  referee  was  not  made  until  April  5, 1887.  The  referee, 
'>y  his  report,  found  that  the  defendant  at  the  commence- 
ment of  the  action  was  indebted  to  the  plaintiff  in  the  sum 
of  12,495.97,  less  the  payments  made  by  the  defendant, 
amounting  to  the  sum  of  $485.81,  and  the  amount  due  on 
the  three  notes  set  up  by  way  of  counterclaim,  $235.35, 
making,  in  all,  $721.85;  leaving  a  balance  due  the  plaintiff 
at  the  commencement  of  the  action,  $1,744.12.  To  that 
snm  he  added  interest  at  the  rate  of  seven  per  cent,  from 
the  date  of  the  commencement  of  the  action  to  the  date  of 
the  report,  $1,084.70;  making,  in  all,  $2,859.88,  for  which 
judgment  was  rendered  in  favor  of  the  plaintiff,  against  the 
defendant,  with  the  costs  of  the  action. 

The  defendant  took  exceptions  to  several  of  the  findings 
of  fact  and  conclusions  of  law,  and  made  a  motion  in  the 
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court  below  to  set  aside  the  report  or  some  parts  thereof. 
The  motion  of  the  defendant  was  denied,  and  judgment  ren- 
dered for  the  plaintiflf  in  accordance  with  the  report  of  the 
referee.     The  defendant  appealed  from  the  judgment. 

//.  61  Sloan^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Shepard  cfe  SAep- 
ard^  and  oral  argument  by  Mr.  G.  E.  Shepard. 

Taylor,  J.  We  are  urged  very  strongly  by  the  learned 
counsel  for  the  appellant  to  reverse  the  judgment  on  the 
ground  that  the  evidence  does  not  sustain  the  findings  of 
fact  as  to  the  value  of  the  services  of  the  plaintiff,  as  found 
by  the  referee  and  confirmed  by  the  court.  Upon  a  review 
of  the  evidence,  it  is  very  clear  that  the  value  of  the  serv- 
ices as  found  by  the  referee  is  not  only  sustained  by  the 
testimony  in  the  case,  but  by  a  clear  preponderance  of  such 
testimony.  We  cannot,  therefore,  reverse  the  judgment,  as 
against  the  clear  preponderance  of  the  evidence  in  the  case. 

Tliere  were  two  other  exceptions  taken  to  the  rulings  of 
the  referee  in  the  court  below  which  the  appellant  alleges 
as  error.  In  the  defendant's  answer,  setting  up  the  several 
payments  made  by  him,  he  gave  a  bill  of  items,  and,  as  he 
claims,  in  said  bill  of  items  by  mistake  left  out  a  payment 
which  was  made  to  the  plaintiff  by  the  "Appleton  Iron 
Company  "  for  the  services  claimed  to  have  been  performed 
by  him,  and  for  which  he  was  seeking  payment  of  the  de- 
fendant in  this  action,  amounting  to  the  sum  of  $260.  On 
the  trial,  he  gave  evidence  tending  strongly  to  prove  such 
payment,  and  then  moved  to  amend  his  answer  so  as  to  set 
up  this  payment.  The  motion  was  denied,  and  the  defend- 
ant duly  excepted. 

The  motion  to  amend  was  in  the  following  language:  "I 
move  to  amend  the  answer  in  this  case  by  inserting,  imme- 
diately preceding  the  first  counterclaim,  the  following:  '  In 
case  It  should  be  found  or  held  that  the  services  performed 
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by  the  plaintiff  in  the  bankruptcy  proceedings  and  the  re- 
organization of  the  company,  as  testified  to,  were  performed 
fortbe  defendant  ^.  Z.  Smithy  then  and  in  that  case  there 
has  been  paid  to  and  received  b}'^  the  plaintiff  in  payiuent 
therefor  the  sum  of  $260,  paid  on  the  28th  day  ol  Novem- 
ber, 1876.'"  The  motion  was  opposed  in  the  foUowin^ 
language:  "Proposed  amendment  objected  to  as  hein:^ 
hypothetical.  It  is  also  objected  to  because  it  is  not  accord- 
ing to  the  evidence."  The  motion  was  denied  by  the  ref- 
eree without  stating  any  reason  therefor,  and  exception  was 
duly  taken. 

The  pertinency  of  the  form  in  which  the  amendment  was 
proposed  to  be  made,  arises  out  of  the  fact  that  a  very  large 
claim  Was  made  by  the  plaintiff  from  the  defendant  for 
services  in  conducting  a  proceeding  in  bankruptcy  for  the 
Appleton  Iron  Company,  and  for  the  organization  of  the 
Appleton  Furnace  Company.  For  this  service  tlie  j)laintiff 
^^as  allowed  the  sum  of  $1,200  by  the  referee.  The  defend- 
ant  had  denied  that  he  was  under  any  obligation  to  pay 
the  plaintiff  for  such  service.  The  $260  which  he  desired 
^  have  allowed  as  a  payment  in  part  of  these  services  was 
claimed  by  the  defendant  to  have  been  paid  by  a  check 
drawn  by  A.  L.  Smithy  president  of  the  Appleton  Furnace 
Company,  on  the  First  National  Bank  of  Appleton,  payable 
to  the  plaintiff  or  bearer.  The  check,  offered  in  evidence, 
^^as  in  the  following  words  and  figures: 
"1260.  Appleton,  Wis.,  November  28,  1876. 

"The  First  National  Bank  of  Appleton  pay  to  Gerry 
Thorn  or  bearer  two  hundi*ed  and  sixty  dollars  in  currency. 
[Signed]         "  A.  L.  SMrrn,  Pt.  Appleton  Furnace  Co." 
The  check  was  stamped:  "First  National  Bank,  Apple- 
ton,  Wis.     Paid  November  29,  1876." 

In  regard  to  this  check  the  defendant,  in  answer  to  a 
question  of  the  plaintiff  on  cross-examination,  testified  as 
follows:    "  Question.  This  check  of  $260,  did  you  ever^de- 


Digitized  by 


Google 


22  SUPREME  COURT  OF  WISCONSIN, 

Thorn  vs.  Smith. 

liver  that  to  me?  Answer,  I  delivered  that  check  to  you; 
yes,  sir."  On  the  direct  examination  the  defendant  testi- 
fied :  '•  I  drew  my  check  for  Mr,  Thorn  on  behalf  of  the 
furnace  company  for  $250.  I  had  the  check  of  the  furnace 
company  for  it.  I  saw  the  check  exhibited  here  this  morn- 
ing. This  is  the  same  one;  it  is  in  my  handwriting.  .  .  . 
It  was  a  furnace  company  check;  and  as  soon  as  I  could 
get  the  check,  or  when  I  found  it,  I  added  the  word  *  Presi- 
dent,' so  that  it  would  not  be  charged  to  my  account,  but 
be  charged  to  the  furnace  company  account.  .  .  .  Was 
in  the  habit  of  drawing  checks  for  that  company.  I  state 
positively  that  addition  was  made  in  November,  1876.  The 
payment  of  the  $250  was  made  on  account  of  the  furnace 
company  or  iron  company  to  Col,  Thorn  as  attorney.  Don^t 
know  as  it  was  on  any  identical  case.  lie  claimed  the 
amount  was  duo  him,  and  wanted  some  money;  and  I  pre- 
sume Mr.  Smith  [meaning  II.  D.  Smith]  was  not  there  for 
some  reason,  and  I  was  most  accessible  to  him,  and  he 
asked  me  for  it."  Although  the  defendant  speaks  of  the 
check  as  one  for  $250,  he  evidently  refers  to  the  check  then 
in  court,  and  which  was  offered  in  evidence  and  is  a  check 
for  $260. 

H.  D.  Smith,  the  secretary  and  treasurer  of  the  furnace 
company,  testified,  on  direct  examination,  "that  the  com- 
pany paid  Mr,  Thorn  $260  on  the  28th  of  November,  1876, 
by  check."  On  cross-examination,  he  tostiliod  as  follows: 
'"''Question,  Now,  you  say  you  paid  me  a  check  of  $260? 
Answer.  I  did  not  say  so.  I  said  that  you  were  paid  by 
the  company.  I  have  got  that  check."  Witness  produced 
the  check,  and  said :  "  That  check  was  returned  to  me 
through  the  bank,  and  I  entered  it  up.  The  check  is  an 
Appletori  Iron  Company  check.  It  is  on  the  '  Appleton 
Iron  Company '  books.  I  charged  it  up  myself  on  the  6th 
of  November,  1876.  I  was  secretary  and  treasurer.  I 
generally  signed  the  checks  of  the  Appleton  Furnace  Com- 


Digitized  by 


Google 


JANUARY  TERM,  1888.  23 

Thcnm  vs.  Smith. 

panj.  A,  L.  Smithy  the  president,  signed  some  in  my  ab- 
sence. This  check  is  in  A.  Z.  Smithes  handwriting.  I  have 
the  bank-books  showing  that  it  was  charged  up  to  our  ac- 
counts. I  got  the  check  from  the  First  National  Bank.  It 
iras  returned  with  m}'  bank-book." 

This  is  substantially  the  evidence  of  the  defendant  in  re- 
gard to  the  payment  of  the  $260.  Opposed  to  this  is  the 
testimony  of  Mr.  Thorn  denying  any  knowledge  of  the 
check,  and  denying  that  he  ever  received  the  check  or  the 
money  thereon.  Mr.  Thorn  was  testifying  eight  years  or 
more  after  the  alleged  transaction,  and  from  mere  memory. 
He  does  not  show*  that  he  kept  any  account  of  the  pay- 
ments made  to  him  by  the  defendant  or  by  the  Appleton 
Furnace  Company  on  account  of  the  services  he  performed 
in  behalf  of  said  defendant  or  said  company.  Upon  this 
evidence  we  think  it  must  be  held  that  the  $260  was  in  fact 
paid  to  the  plaintiff  for  his  legal  services  in  the  matters  for 
which  he  claims  pay  from  the  defendant  in  this  action;  and 
the  only  reasonable  doubt  about  the  matter  is  whether  the 
paynaent  was  made  by  A.  L.  Smith  or  by  the  furnace  com- 
P*^y.  So  far,  however,  as  the  right  to  have  it  allowed  as 
a  payment  in  part  for  the  services  performed,  it  is  immate- 
rial whether  the  defendant  paid  or  the  furnace  company, 
lo  either  case  it  was  in  part  payment  for  the  services  of  the 
plaintiff  in  relation  to  matters  he  seeks  to  recover  for  in 
this  action.  No  objection  was  made  to  the  evidence  when 
offered  on  the  trial,  and,  under  a  well-established  rule  of 
pfactice  of  the  courts,  it  might  perhaps  have  been  allowed 
^  a  payment  by  the  referee  and  court  without  any  formal 
amendment  of  the  answer  setting  up  the  payment.  To  this 
view  of  the  case  it  might  be  objected  that  the  evidence, 
wiien  offered  and  received,  was  admissible  and  relevant 
upon  this  issue  in  the  case  made  by  the  defendant's  denial 
that  he  had  employed  the  plaintiff  or  agreed  to  pay  him 
lot  his  services  in  the  bankruptcy  proceedings  of  the  Ap- 
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pleton  Iron  Company  and  in  the  organization  of  the  "  Fur- 
nace Company ; "  and  so  the  failure  to  object  to  the  evidence 
was  no  waiver  on  the  part  of  the  plaintiff  that  the  evidence 
wa&  not  admissible  under  the  answer.  Undoubtedly,  the 
evidence  was  admissible  for  the  defendant  upon  the  issue 
named;  but,  the  evidence  being  in  the  case,  it  seems  to  us 
that  it  was  the  .right  of  the  party  to  have  his  answer  so 
amended  as  to  have  the  payment  allowed  as  against  the 
claim  of  the  plaintiff  for  compensation  for  the  same  serv- 
ices for  which  the  money  was  paid.  It  was  long  ago  estab- 
lished by  this  court  that  a  more  liberal  rule  should  be 
allowed  the  defendant  in  the  amendment  of  his  answer 
than  was  allowed  the  plaintiff  in  the  amendment  of  his 
complaint;  especially  when  the  defendant  would  necessarily 
lose  all  benefit  of  the  defense  unless  allowed  in  the  pending 
case.  See  note  upon  this  subject  by  Chief  Justice  Dixon, 
5  Wis.  628,  629.  Unless  the  defendant  can  be  allowed  this 
$260  as  a  part  payment  of  this  claim  in  the  present  action^ 
it  is  clear  that  both  he  and  the  furnace  company  must  lose 
all  benefit  of  the  payment  made. 

It  is  contended  b}'  both  the  defendant  and  the  furnace 
company  that  this  money  was  paid  to  the  plaintiff  in  part 
discharge  for  his  services  in  the  bankruptcy  proceedings 
and  the  organization  of  the  furnace  company,  for  which 
compensation  was  claimed  by  and  allowed  to  the  plaintiff 
in  this  action  to  the  amount  of  $1,200.  And,  unless  allowed 
as  payment  in  this  action,  there  would  seem  to  be  no  way 
in  which  either  the  company  or  the  defendant  could  here- 
after recover  the  amount  of  the  plaintiff.  There  was  no 
valid  objection  to  the  form  of  the  amendment.  The  defend- 
ant had  the  right  to  contest  his  liability  to  pay  for  the  serv- 
ices rendered  for  the  Appleton  Iron  and  Furnace  Compa- 
nies, and,  if  he  failed  in  that  defense,  it  was  certainly  just 
that  he  should  be  allowed  to  show  that  the  plaintiff  had 
been  paid  for  his  services  in  respect  to  these  matters,  either 


Digitized  by 


Google 


JANUAKY  TEEM,  1888.  26 

Thorn  vs.  Smith. 

in  whole  or  in  part.  See  Willard  v.  GUes^  24  Wis.  319; 
Grace  t?.  Ifewhre^  31  Wis.  19 ;  ZeicUer  v.  Johnaoyi^  38  Wis. 
340.  We  think  the  referee  and  court  erred  in  refusing  the 
amendment,  and  also  in  not  allowing  the  claim  of  payment 
for  the  sum  of  $260. 

It  is  also  alleged  that  the  court  erred  in  refusing  to  allow 
interest  on  the  three  notes  set  up  as  counterclaims  at  the 
rate  of  ten  per  cent,  per  annum  up  to  the'timeof  the  report 
of  the  referee.  The  referee  allowed  the  interest  at  ten  per 
cent,  only  to  the  time  of  the  commencement  of  the  plaint- 
iffs action,  and  then  deducted  the  amount  of  the  said  notes, 
with  interest  to  that  time,  from  the  account  found  due  the 
plaintiff  at  the  commencement  of  the  action,  and  allowed 
the  plaintiff  interest  at  seven  per  cent,  upon  the  balance 
from  the  date  of  the  commentjement  of  the  action  to  the 
date  of  the  report  of  the  referee.  We  think  this  was  error. 
The  counterclaims  upon  these  notes  are  nothing  more  or 
less  than  actions  by  the  defendant  against  the  plaintiff. 
Had  not  these  actions  been  set  up  in  the  action  of  the 
plaintiflf  against  him,  and  a  separate  action  had  been 
brought  on  them  by  the  defendant  against  the  plaintiff, 
there  could  be  no  doubt  that  interest  must  have  been  com- 
puted on  the  notes  at  the  rate  of  ten  per  cent,  from  their 
date  to  the  date  of  the  trial  of  the  action;  and  there  is  no 
''^^on  for  holding  a  different  rule  when  they  are  set  up  by 
a  defendant  by  way  of  counterclaim,  which  is  an  action  by 
the  defendant  against  the  plaintiff.  In  this  case  the  rule 
of  the  circuit  court  was  favorable  to  the  plaintiff,  but,  if  it 
^  the  true  rule,  then  if  the  plaintiff  brought  his  action  upon 
a  note  of  the  defendant  bearing  interest  at  ten  per  cent., 
and  the  defendant  counterclaimed  a  note  of  the  plaintiff 
drawing  interest  at  five  per  cent.,  the  interest  on  the  plaint- 
iffs note  would  only  draw  ten  per  cent,  to  the  commence- 
in^nt  of  the  action,  and  the  amount  of  the  defendant's  five 
P©^  cent,  note  would  have  to  be  deducted  at  the  date  of  tbe 
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commencement  of  tbe  action.  It  is  said  that  in  this  case  it 
is  inequitable  that  the  plaintiff  should  pay  ten  per  cent,  on 
these  notes,  when  the  defendant  was  indebted  to  him  far- 
beyond  the  amount  of  the  notes.  Had  not  the  defendant 
purchased  these  notes  from  the  parties  to  whom  the  plaint- 
iff had  given  them,  he  would  have  been  compelled  to  pay 
the  ten  per  cent,  to  the  holders  of  them.  If  it  was  a  hard- 
ship to  pay  ten  per  cent,  on  these  notes  for  several  years,  it 
could  have  been  avoided  by  paying  them  at  maturity. 
There  is  nothing  in  the  case  of  YaUs  v.  Shepardson,  39  Wis. 
173,  which  justifies  the  rule  of  the  circuit  court  in  this  case. 
In  that  case  the  interest  on  an  obligation  of  the  defendant 
drawing  twelve  per  cent,  was  computed  at  only  seven  per 
cent,  up  to  the  commencement  of  the  trial,  but  no  objection 
was  taken  to  such  compensation  by  the  defendant,  and  no 
question  was  raised  in  the  case  as  to  the  right  of  the  defend- 
ant to  have  interest  computed  at  any  given  rate  per  cent, 
up  to  the  date  of  the  trial.  Tbe  question  raised  in  the  case 
at  bar  was  not  considered  in  that  case. 

It  was  also  urged  by  the  learned  counsel  for  the  appellant 
that  the  court  erred  in  refusing  to  permit  the  defendant  to 
give  in  evidence  an  account  rendered  by  the  plaintiff  to  the 
defendant,  before  the  action  was  commenced,  in  which  the 
defendant  claimed  the  plaintiff  had  fixed  a  much  smaller 
sum  as  the  value  of  his  services  than  was  claimed  by  his 
complaint  in  the  action.  It  is  a  sufficient  answer  to  this 
objection  that  the  record  does  not  contain  such  account, 
and  we  cannot  say  that,  if  it  had  been  received  in  evidence, 
it  would  have  benefited  the  defendant.  In  any  event,  it 
could  have  had  but  little  weight  as  evidence  on  the  trial. 
Namnan  v.  Zoerhlaut^  21  Wis.  466,  469.  The  record  does 
not  disclose  that  the  defendant  was  prejudiced  by  the  re- 
fusal of  the  court  to  receive  the  account  in  evidence,  and  it  is 
not  therefore  a  suflftcient  ground  for  a  reversal  of  the  judg- 
ment. 
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For  the  errors  in  not  allowing  the  $260  as  part  payment 
of  the  plaintiff's  claim,  and  not  computing  interest  on  the 
three  notes  set  up  as  counterclaims  at  ten  per  cent,  interest 
to  the  date  of  the  report,  the  judgment  must  be  reversed. 
In  fixing  the  amount  of  the  judgment  to  which  the  plaintiff 
is  entitled,  the  $260  should  be  added  to  the  $185.81,  tho 
amount  of  the  other  payments  made  by  the  defendant;  mak- 
ing, in  all,  the  sum  of  $745.81.   This  sum  should  be  deducted 
from  the  sum  found  due  the  plaintiff  at  the  time  of  the  com- 
mencement of  the  action,  viz.,  $2,495.97;  leaving  a  balance 
of  $1,750.16.    Interest  should  be  computed  on  this  sum  of 
11,750.16  from  the  date  of  the  commencement  of  the  action, 
Jnly  11, 1878,  to  the  date  of  the  report,  April  5,  1887,  at 
seven  per  cent,  per  annqm,  and  added  to  said  $1,750.16,  and 
this  would  be  the  amount  due  the  plaintiff  at  the  date  of 
the  report  Interest  should  be  computed  on  the  three  notes 
mentioned  in  the  counterclaims  at  ten  per  cent,  from  the 
respective  dates  to  the  date  of  the  report,  viz.,  April  5, 1887, 
and  the  amount  of  the  notes,  with  the  interest  added  to  ^ 
such  date,  should  be  deducted  from  the  amount  found  due  ' 
the  plaintiff  on  that  day;  and  the  plaintiff  should  have  judg- 
ment for  the  balance  of  his  claim  against  the  defendant, 
^vith  interest  to  the  date  of  the  judgment. 

^y  the  Court— ThQ  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  that  court 
^  ^nter  judgment  for  the  plaintiff  in  accordance  with  this 
opinion. 

OaroN,  J.,  took  no  part. 
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Flannioan,  Appellant,  vs.  Goggins,  Respondent. 

February  1  —  February  S8, 1888. 

Deed:  Delivery:  Possession  by  stranger:  EepUvin. 

1.  On  the  day  of  the  date  of  a  deed  the  grantor  and  grantee  named 

therein,  and  the  defendant  and  one  W.  were  together  in  the  office 
of  W.  W.  drew  the  deed  and  also  two  mortgagee,  one  on  other 
lands,  to  secure  the  purchase  money.  The  instruments  were 
signed  and  acknowledged  in  the  presence  of  W.,  and  then  laid  by 
him  on  a  show-case  in  his  office.  A  discussion  arose  as  to  the  de- 
scription and  title  of  the  land  covered  by  one  of  the  mortgages, 
and  as  to  how  some  one  in  possession  of  the  land  deeded  might 
be  removed.  Finally  the  defendant  took  the  papers  from  the 
show-case,  without  authority  or  objection  from  either  of  the  par- 
ties thereto,  and  said  that  he  would  examine  the  title  and  ascer- 
tain whether  everything  was  all  right.  Afterwards,  when  the 
grantee  demanded  the  deed,  the  defendant  refused  to  give  it  to 
him,  but  offered  to  give  him  back  the  mortgages.  Held,  that  there 
had  been  no  delivery  of  the  deed  sufficient  to  pass  the  title,  and 
that  the  grantee  could  not  maintain  replevin  therefor. 

2.  It  seems  that  if  replevin  will  lie  in  any  case  for  a  deed  in  possession 

of  a  stranger,  there  should  be  no  question  as  to  whether  the  deed 
had  been  so  delivered  as  to  be  a  valid  conveyance.  That  question 
should  only  be  tried  in  an  action  to  which  the  grantor  is  a  party, 
and,  since  it  involves  the  title  to  land,  cannot  be  tried  in  replevin. 

3.  In  replevin  to  recover  a  deed  its  value  must  be  proved. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Replevin.  The  facts  are  stated  in  the  opinion.  At  the 
close  of  the  plaintiflF's  testimony  a  motion  for  a  nonsuit 
was  granted,  and  from  the  judgment  dismissing  the  com- 
plaint the  plaintiff  appealed. 

yor  the  appellant  there  was  a  brief  by  Hicks  <&  Phillips^ 
and  oral  argument  by  Mr.  Hicks,  They  contended,  inter 
aliay  that  assent  to  the  delivery  of  the  deed  to  the  defend- 
ant in  escrow  was  given  by  both  parties  thereto.  If  the 
deed  was  so  disposed  of  as  to  clearly  evince  that  it  was  the 
intention  of  the  parties  that  the  defendant  should  hold  it 
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upon  certain  conditions,  it  is  a  sufficient  delivery  in  escrow. 
Conlan  v,  Grace^  36  Minn.  276;  Schmidt  v.  Deegan^  69  Wis. 
300;  Lindsay  v.  Lindsay^  11  Vt.  621.  Whether  there  has 
been  a  delivery  of  a  deed  is  a  question  of  fact  rather  than 
of  law.  Coiilan  v.  Grace j  supra;  Lindsay  v,  Lindsay^  su- 
pra; Daggett  v.  Daggett^  143  Mass.  516.  When  the  plaint- 
iff had  complied  with  the  conditions  of  the  escrow,  and 
offered  to  show  that  the  description  in  the  mortgage  was 
correct,  he  was  entitled  to  the  absolute  possession  of  the 
deed.  Fniisman  v.  Baksr^  30  Wis.  644;  Schmidt  v.  Deegan^ 
69  Wis.  300.  The  party  having  the  absolute  right  of  pos- 
session in  replevin  must  prevail.  Martin  v.  Watson^  8  Wis. 
315. 

For  the  respondent  there  was  a  brief  by  Weishrod,  Har- 
shaw  dc  Nevitty  and  oral  argument  by  Mr.  Weishrod. 

Orton,  J.  This  is  an  action  of  replevin  to  recover  the 
possession  or  the  value  of  a  certain  deed  made  out  in  statu- 
tory form  for  certain  land  by  one  Patrick  Morrow  and  wife 
^  the  plaintiff  on  the  4th  day  of  May,  1886,  for  the  con- 
sideration expressed  therein  of  $2,600.  The  preliminary 
practice  in  this  case,  to  say  the  least  of  it,  was  certainly 
very  singular  and  unusual.  There  was  no  affidavit  made  or 
bond  given,  and  the  property  could  have  been  taken  by 
the  writ,  for  the  plaintiff  obtained  an  order  with  his  sum- 
mons to  have  the  deed  deposited  with  the  clerk  of  the  court, 
and  it  was  not  taken,  and  the  plaintiff  voluntarily  allowed 
it  to  pass  back  to  the  defendant.  The  case  was  tried  as 
one  in  trover  and  conversion,  on  proof  of  demand  and  re- 
fusal to  deliver.  The  object  of  the  action  would  seem  to 
^  to  obtain  possession  of  the  deed  as  the  evidence  of  the 
plaintiffs  title  to  a  valuable  tract  of  land  which  he  claims 
to  own  as  his  property,  and  yet  it  is  allowed  to  be  retained 
by  the  defendant,  and  its  value  only  sought  to  be  recovered, 
and  that  value  at  most  would  have  been  merely  nominal, 
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as  of  a  mere  paper  or  written  instrument.  It  is  very  clear 
that  the  value  of  the  land  conveyed  by  the  deed  could  not 
be  recovered,  for  the  defendant  was  a  stranger  to  the  deed, 
and  if  the  deed  was  a  valid  conveyance  of  the  land,  by  de- 
livery and  ownership,  as  the  plaintiff  claims,  the  retention 
of  the  deed  by  the  defendant  would  not  impair  or  affect  his 
title  to  the  land.  The  theory  of  the  case  is  that  the  de- 
fendant has  obtained  possession  wrongfully  of  a  deed  made 
by  Morrow  to  the  plaintiflf,  as  a  valid  deed  of  which  the 
plaintiff  is  the  owner,  and  possession  of  which,  merely  as  a 
title  paper,  he  had  demanded.  The  defendant  could  not  if 
be  would  affect  the  plaintiff's  title  in  the  least  by  retaining 
the  deed  or  otherwise.  The  plaintiff  cannot  retain  his  title 
to  the  land  and  yet  recover  the  value  of  the  land  from  any 
one.  He  is  certainly  not  entitled  to  recover  both  the  land 
and  its  value  in  any  action.  The  prayer  of  the  complaint 
is  to  recover  the  possession  of  the  deed  or  the  sum  of  $2,600, 
the  consideration  thereof.  Aside  from  the  inconsistency 
and  novelty  of  this  practice,  in  the  plain  and  well-under- 
stood action  of  replevin,  it  would  almost  seem  that  the  ac- 
tion ought  to  have  been  dismissed  as  a  frivolous  trifling 
with  the  court.  But  there  are  other  questions  of  more 
importance  to  be  disposed  of. 

The  facts  disclosed  by  the  testimony  appear  to  be  sub- 
stantially as  follows:  On  the  day  said  deed  bears  date  the 
plaintiflf  and  said  Morrow,  the  defendant.  Morrow's  brother- 
in-law,  and  P.  M.  Wright,  Esq.,  were  together  in  the  office 
of  Wright  at  Omro.  Wright  made  out  said  deed,  together 
with  two  mortgages,  one  on  the  land  deeded  and  the  other 
on  other  land,  to  secure  the  purchase  money  of  $2,600. 
They  were  respectively  signed  and  acknowledged  in  the 
presence  of  Wright,  and  then  laid  together  on  a  show-case 
in  said  oflBce  by  Wright.  The  parties  then  commenced  a 
discussion  as  to  the  description  and  title  of  the  land  in  one 
of  the  mortgages,  and  as  to  how  some  one  in  possession  of  the 
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hod  deeded  might  be  removed.  This  conversation  lasted 
aboat  an  hoar.  Then  the  defendant  took  the  papers  from 
the  show-case,  and  said  he  would  go  to  Oshkosh  and  exam- 
ine the  title  and  ascertain  whether  everything  was  all  right. 
¥right  testified  that  there  appeared  to  be  something  not 
quite  settled.  Neither  part)'^  to  the  deed  made  any,  objec- 
tion. The  plaintiflPs  counsel  offered  to  prove  "  that  the  de- 
fendant voluntarily  assumed  to  take  possession  of  the  deed 
^tbout  the  authority  of  the  grantor  or  grantee,  and  that  the 
plaintiff  never  had  the  deed."  The  plaintiff's  counsel  also 
said  on  the  trial :  "  We  do  not  claim  that  there  was  an  actual 
manoal  delivery  of  the  deed  itself  on  the  part  of  Morrow  to 
Flannigan^  but  that  it  was  the  intention  of  the  parties  that 
the  deed  should  be  delivered,  and  that  the  estate  passed 
from  Morrow  to  Flannigan^  The  defendant  retained  the 
papers,  and  when  they  were  demanded  by  the  plaintiff  he 
said  ho  would  give  up  to  him  the  mortgages,  but  would  not 
give  up  the  deed,  for  the  mortgages  were  not  right. 

It  will  be  seen  that  the  real  issue  in  the  case  is  whether 
the  deed  had  ever  been  delivered.  The  deed  in  the  hands 
of  the  defendant  was  not  an  escrow,  for  the  plaintiff  offered 
to  prove  that  he  took  it  without  authority  from  either  the 
gf^ntor  or  grantee,  and  such  was  the  effect  of  the  evidence 
given.  The  question  is,  Was  there  then  and  there  a  present 
delivery  of  the  deed?  There  is  not  the  slightest  evidence 
that  the  deed  was  then  delivered,  and  it  has  not  since  been 
delivered.  If  the  deed  was  delivered,  so  were  the  mort- 
gages, and  yet  Morrow  has  never  had  them  in  his  posses- 
sion, and  it  would  seem  that  the  plaintiff  himself  had  re- 
ceived them  back,  for  the  defendant  offered  to  deliver  them 
back  to  him,  and  he  offered  to  introduce  them  in  evidence 
on  the  trial.  But  this  is  not  material.  There  was  certainly 
no  delivery  of  either  the  deed  or  the  mortgages.  The 
mortgages  were  not  ready  for  delivery,  and  were  withheld 
nntil  the  title  of  the  land  could  be  ascertained.    The  de- 
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livory  of  the  deed  and  of  the  mortgages  was  to  be  con- 
current, and  therefore  they  were  both  withheld  and  not 
delivered.  It  would  seem  to  be  the  law  that  if  replevin 
would  lie  in  any  case  for  a  deed  in  possession  of  a  stranger, 
there  should  be  no  question  about  the  validity  of  the  deed 
as  a  conveyance,  for  upon  the  question  of  its  delivery  or 
validity  the  grantor  as  well  as  the  grantee  should  be  heard 
in  the  action.  He  has  far  more  interest  in  the  matter  than 
the  nominal  defendant.  Yet  how  is  he  to  be  made  a  party 
in  the  action  of  replevin  ?  That  question  should  only  be 
tried  in  some  action,  legal  or  equitable,  in  which  he  may 
be  made  a  party.  Replevin  is  not  that  action.  But  if  he 
could  be  made  a  party  in  this  action  it  is  sufficient  that  he 
was  not.  The  court  very  properly  rejected  much  evidence 
in  respect  to  the  purchase  of  the  land,  and  to  other  matters 
in  which  Morrow  only  had  an  interest,  and  finally  dismissed 
the  action.  The  plaintiflf  did  not  prove,  or  oflFer  to  prove, 
the  value  of  the  deed,  the  property  which  was  the  subject 
of  the  action,  one  of  the  material  issues  in  the  case,  and 
that  of  itself  justified  the  dismissal  of  the  action.  R.  S. 
sec.  2888;  Wallace  v.  Ililliard,  7  Wis.  627;  Hose  v.  Tolly, 
15  Wis.  443;  Jcmkins  v.  Steanka^  19  Wis.  126.  To  recover 
in  the  case  on  proof  of  the  delivery  of  the  deed,  would 
have  directly  involved  the  title  of  the  land.  If  it  had  been 
delivered,  then  the  plaintiff  held  the  title;  and  if  it  had 
not,  he  did  not  have  title.  This  cannot  benione  in  replevin. 
"  The  title  to  land  cannot  be  tried  in  this  action."  Wells 
on  Replevin,  sec.  58,  and  note  of  cases.  The  learned  coun- 
sel of  the  appellant  admitted  that  the  deed  had  not  been 
delivered  actually  and  manually,  but  claimed  that  he  had 
an  estate  in  the  land,  and  that  it  was  the  intention  that  the 
deed  should  be  delivered.  If  that  is  true,  the  plaintiff  has 
no  legal  title  to  the  estate  or  the  deed,  and  he  must  there- 
fore go  into  equity  to  enforce  a  mere  equity,  and  that,  too, 
against  Morrow  as  well  as  the  defendant.    In  any  view 
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the  plaintiff  was  not  entitled  to  recover  in  the  action,  and 
the  circuit  court  very  properly  dismissed  it.  To  invent 
new  actions,  or  change  the  form  of  old  ones,  and  try  legal 
experiments,  and  wander  away  from  the  well-worn  paths 
of  long-settled  legal  practice,  may  show  ingenuity,  but  is 
not  to  be  encouraged. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

See  note  to  this  case  in  86  N.  W.  Rep.  848.—  Rep. 


Tab  Home  Mutuaj.  Insurance  Company  of  California, 
Plaintiff  in  error,  vs.  Eoe,  Defendant  in  error. 

February  1^  February  28,  1888. 

-fwuranoe  against  fire:   Property  covered   by  policy:    "Addition:^ 
Court  and  jury. 

L  A  policy  covered  a  "  planing-miU  building  and  addition^*  and  "ma- 
chinery, Including  shafting,  gearing,  belting,  saws,  tools,  force- 
pomp,  and  hose  therein.**  The  engine-room,  from  which  the  entire 
motive  power  was  furnished,  was  situated  twenty- two  feet  from 
the  mill  building,  and  was  connected  therewith  by  a  shaft  for  the 
transmission  of  the  power  and  by  a  spout  through  which  shavings 
were  forced  into  the  engine-room.  A  roadway  passed  between  the 
buildings  under  the  shaft  and  spout  There  was  no  other  addition 
to  the  mill  building.  Held,  that  the  policy  covered  the  engine- 
room  and  the  engine  and  other  machinery  therein. 

2.  Where  there  is  no  ambiguity  in  the  language  of  a  contract  when 
applied  to  the  undisputed  facts,  it  is  the  province  of  the  court  to 
interpret  it. 

ERROR  to  the  Circuit  Court  for  Winnebago  County. 

Action  upon  a  policy  of  insurance  against  fire.  The 
following  statement  of  the  case  was  prepared  by  Mr.  Jus- 
tice Cassoday: 

January  26,  1885,  J.  H.  Weed,  in  behalf  of  a.  W.  Boe^ 
Vou7l— 8 
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through  one  L.  D.  Harmon,  an  insurance  agent  at  Oshkosb, 
and  in  consideration  of  $60  paid  to  the  Home  Mutual  In- 
surance Company  of  California^  obtained  from  it,  by  the 
hands  of  its  agents  at  Oshkosh,  Palmer  &  McLaren,  a  writ- 
ten policy  of  insurance  issued  by  said  company,  wherein 
and  whereby  it  insured  said  "  G.  W.  Roe  against  loss  or 
damage  b)'  fire,  to  the  amount  of  $1,000  in  United  States 
gold  coin,  viz. :  $250  on  his  one-story  frame  planing-mill 
building  and  addition^  situate  at  Antigo,  Langlade  county. 
Wis. ;  $750  on  machinery,  including  shafting,  gearing,  belt- 
ing, saws,  tools,  force-pump,  and  hose  therein;  "  and  wherein 
said  company  agreed  "  to  make  good  to  the  assured,  or  his 
legal  representatives,  all  such  immediate  loss  or  damage, 
not  exceeding  in  amount  the  interest  of  the  assured  nor  the 
sum  insured  as  aforesaid,  as  "  should  "  happen  by  fire  to 
the  property  above  specified,  from  the  26th  day  of  January, 
1885,  at  noon,  to  the  26th  day  of  January,  1886,  at  noon." 

The  complaint,  among  other  things,  alleged  that  a  fire 
occurred  June  29,  1885,  by  which  the  said  planing-mill  was 
damaged  and  destroyed  by  fire  to  the  amount  of  $175,  and 
said  machinery  was  destroyed  and  damaged  by  fire  to  the 
amount  of  $750;  also,  the  making  of  proofs  of  such  losses, 
respectively,  and  delivering  the  same  to  said  company.  It 
also  negatived  the  exceptions  in  the  policy;  and  alleged 
the  failure  to  pay;  and  demanded  judgment  for  $925,  with 
interest  from  November  1,  1885,  with  costs. 

The  answer  of  the  company  specifically  admitted  the  in- 
corporation of  the  company;  the  making  and  issuing  of 
the  policy;  that  the  fire  was  not  caused  by  any  of  the 
negative  things  alleged;  that  proofs  of  loss  had  been 
made  as  stated ;  that  no  part  thereof  had  been  paid ;  but 
otherwise  denied  each  and  every  allegation  of  the  com- 
plaint; and  alleged  that  the  property  so  claimed  to  have 
been  destroyed  by  fire  was  not  insured  by  the  defendant,  nor 
contained  in,  mentioned,  described,  or  referred  to  in  said 
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policy;  and  that  no  part  of  the  property  insured  in  and  by 
the  policy  had  at  any  time  been  injured,  damaged,  or  de- 
stroyed by  fire. 

The  cause  was  tried  by  a  court  and  jury;  and  at  the 
close  of  the  plaintiffs  evidence,  and  on  May  U,  1887,  the 
defendant  requested  the  court  to  direct  a  verdict  in  its 
favor,  but  the  court  refused  and  directed  the  jury  to  find 
for  the  plaintiff,  G.  W,  Boe,  and  assess  his  damages  at 
$1,022.12,  which  they  did  accordingly.  To  review  the 
judgment  entered  upon  such  verdict,  the  company  has  sued 
out  a  writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  by  Charles  W. 
FdJceVy  and  oral  argument  hy  Mr.  Felker  and  Thos.  Bates. 
They  argued  that  the  word  "  addition  "  as  used  in  this 
policy  may  properly  be  defined  to  b^  an  adding  or  joining 
to  the  original  structure,  and  implies  an  increase  or  enlarge- 
ment of  the  building.  Rapalje's  Law.  Diet.  tit.  Addition; 
Worcester's  Diet.,  Webster's  Diet.,  and  Encyclopedic  Diet, 
tit.  Add  and  ADDmoN.  "Where  the  policy  is  specific  as  to 
the  subject  matter  of  the  risk  it  cannot  be  extended  by  im- 
plication. ArksU  V.  Commerce  Ins.  Co.  69  N.  Y.  191-3; 
Lid)enstein  v.  Battle  Im.  Co.  45  111.  303;  English  v.  Frank- 
lin F.  Ins.  Co.  55  Mich.  273;  Bryoe  v.  LoriUard  F.  Ins.  Co. 
55  N.  Y.  240;  Sampson  v.  Security  Ins.  Co.  133  Mass.  49; 
Annapolis  cfe  E.  B.  Co.  v.  Baltimore  F.  Ins.  Co.  33  Md.  37; 
Wood  on  Ins.  sec.  66;  Hews  v.  Atlas  Ins.  Co.  126  Mass.  389. 
If  the  policy  was  not  written  in  accordance  with  the  inten- 
tions of  the  parties  the  remedy  is  in  equity.  Hammsl  v. 
Queen  Ins.  Co.  60  Wis.  240,  243. 

For  the  defendant  in  error  there  was  a  brief  by  Weisbrody 
Harshaw  dk  Nevitt^  and  oral  argument  by  Mr.  A.  W.  Weis- 
hrod.  They  contended,  iiiier  alia^  that  the  construction  and 
effect  of  the  contract  is  a  matter  of  law  to  be  determined 
by  the  court.  Farnsworth  v.  Brunquist jS6  Wis.  202;  Bu- 
chanan V.  Exchange  F.  Ins.  Co.  61  K  Y.  26, 33 ;  Wood  on  Ins. 
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sec.  57.  Policies  are  to  be  liberally  construed  for  the  in- 
sured, and  strictly  construed  with  respect  to  the  insurance 
company.  Wood  on  Ins.  sees.  57,  59,  and  cases  qited; 
Prieger  v.  Exchange  M.  Ins.  Co.  6  Wis.  89 ;  Sawyer  v.  Dodge 
Co.  M,  Ins.  Co.  37  id.  503;  HuU  v.  N.  W.  M.  L.  Ins.  Co.  39 
id.  397;  Wakefield  v.  Orient  Ins.  Co.  50  id.  532,  540;  Wells 
Fargo  Co.  v.  Pacifi>c  Ins.  Co.  44  Cal.  397;  Insurance  Co,  v. 
Wright,  1  Wall.  468;  FranUin  F.  Ins.  Co.  v.  Vpdegraff,  43 
Pa.  St.  350;  Franklin  F.  Ins.  Co.  v.  Brock,  57  id.  74;  Au- 
rora F.  Ins.  Co.  V.  Eddy,  49  111.  106;  Niagara  F.  Ins.  Co. 
V.  Scammon.  100  id.  644.  If  possible,  effect  must  be  given 
to  every  clause,  sentence,  or  word  of  the  policy,  so  as  to 
carry  out  the  true  intention  of  the  parties.  Wood  on  Ins. 
sec.  57 ;  Stettiner  v.  Granite  Ins.  Co.  5  Duer,  594.  A  policy 
of  insurance  upon  a  building  covers  every  part  of  it,  every- 
thing that  in  any  measure  forms  an  essential  element  of  it. 
Wood  on  Ins.  sec.  83.  Where  a  number  of  buildings  are  used 
for  the  same  purpose  by  the  same  person  in  the  same  enclos- 
ure, and  together  are  called  "a  mill "  or  *'  factory,"  and  the 
term  applies  to, all  collectively,  a  policy  that  describes  the 
property  "  as  contained  in  his  factory  "  or  ''  in  his  mill "  will 
cover  the  property  in  either  or  all  of  the  buildings.  Wood 
on  Ins.  sec.  77;  Liebenstein  v.  Baltic  Ins.  Co.  4:5  111.  301; 
Bigler  v.  N.  Y.  Cent.  Ins.  Co.  20  Barb.  635;  Meadawcraft 
V.  Standard  F.  Ins.  Co.  61  Pa.  St.  91 ;  Workman  v.  Ins.  Co. 
2  La.  (O.  S.),  507;  Peoria  M.  iS:  F.  Ins.  Co.  v.  Lewis,  18  111. 
553;  Blake  v.  Exchange  Mut.  Ins.  Co.  12  Gray,  265;  James 
River  Ins.  Co.  v.  Merritt,  47  Ala.  387;  CargiU  v.  Millers'^  ik 
M.  Mut.  Ins.  Co.  33  Minn.  90. 

Cassoday,  J.  The  important  question  presented  is  whether 
the  engine-room  and  the  machinery  therein  destroyed  by 
fii'e  were  covered  by  the  policy.  Much  of  the  parol  evidence 
offered  on  the  part  of  Mr.  Roe  was  excluded  on  the  ground 
that  the  contract  was  in  writing  and  the  best  evidence. 
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No  evidence  was  offered  on   the  part  of  the  company. 
Vhat  little  evidence  there  was  admitted  in  the  case  is  un"- 
dispnted.    It  is  to  the  effect  that  the  planing-mill  men- 
tioned was  on  the  south  side  of  the  mill  pond ;  that,  as  a 
matter  of  security,  the  engine-room  was  twenty-two  feet 
south  of  the  planing-mill  and  contained  the  engine  and 
machinery  that  was  burned;  that  there  was  a  three  and  a 
half  inch  wrought-iron  shaft  running  from  the  planing-mill 
and  connected  with  the  engine,  which  furnished  the  only 
motive  power  for  propelling  the  machinery  in  the  planing- 
mill;  that  the  engine  pulley  was  belted  on  to  this  connect- 
ing shaft  that  ran  the  planing-mill,  and  this  connection  was 
boxed  up  and  covered  in  the  mill;  that  there  was  a  spout 
or  box  two  and  one-half  feet  square,  and  ten  feet  above 
the  ground  or  roadway,  connected  with  the  machinery  in 
the  planing-mill,   through   which  the  shavings  produced 
therein  were  drawn  by  suction  or  forced  by  an  exhaust  fan 
into  the  engine-room;  that  there  was  no  other  connection 
■  between  the  two  buildings;  that  there  was  a  roadway  be- 
tween the  two  buildings  and  under  such  shaft  and  spout; 
that  there  were  two  or  three  machines  connected  in  the 
planing-mill  with  the  main  conductor;  that  the  force  pump 
was  ran  by  water;  that  the  engine-room  was  about  twenty- 
eight  feet  long  and  twenty-five  feet  wide;  that  the  engine- 
room  was  entirely  consumed  by  the  fire,  together  with  the 
belting,  shafting,  pulleys,  and  pump  therein;  that  the  con- 
nection between  the  two  buildings  was  twisted  all  out  of 
shape;  that  the  spout  through  which  the  shavings  were 
drawn  was  burned  and  was  worth  about  $15;  that  some 
of  the  belting  in  the  planing-room  was  cut  in  the  excitement 
of  the  moment  at  the  time  of  the  fire ;  that  the  value  of  the 
machinery,  pumps,  shafting,  belting,  saws,  tools,  hose,  etc., 
in  the  engine^oomy  including  the  connections,  pulleys,  en- 
gine and  boiler,  was  twelve  or  fifteen  hundred  dollars ;  that 
the  main  building  was  burned  some  at  the  gable  end  facing 
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the  engine-room,  and  the  damage  to  it  was  abont  $75; 
that  the  total  value  of  the  machinery  in  the  planing-mili  and 
the  belts  and  other  property  described  in  the  policy  in  both 
buildings  was  about  $6,000;  that  the  fire  occurred  and 
caused  the  damage  as  stated ;  that  the  company  was  duly  no- 
tified thereof;  that  its  adjusting  agent  adjusted  the  damage 
to  the  planing-mill  at  $75,  which  the  plaintiff  refused  to 
accept;  that  said  adjuster  refused  to  adjust  the  damage  to 
the  engine-room  and  the  machinery  therein  destroyed,  on 
the  ground  that  they  were  not  covered  by  the  policy. 
There  was  no  evidence  of  any  addition  to  the  planing-mill, 
other  than  the  engine-room. 

Upon  these  undisputed  facts  was  the  court  justified  in 
directing  a  verdict  in  favor  of  the  plaintiff?  Or  should  a 
verdict  have  been  directed  in  favor  of  the  company?  Or 
were  there  any  such  conflicting  inferences  as  to  whether 
the  policy  covered  the  engine-room  and  the  machinery  there- 
in, as  required  a  submission  of  the  case  to  the  jury?  Parol 
evidence  was  certainly  admissible  as  to  the  character,  nature 
and  situation  of  the  property  insured,  in  order  to  place  the 
court  in  the  position  of  the  parties  at  the  time  of  making 
the  contract  of  insurance.  Had  there  been  any  dispute  in 
any  of  these  respects,  the  question  would  have  been  prop- 
erly determinable  by  a  jury.  But  there  was  no  such  dis- 
pute. The  question  therefore  recurs  whether  there  is  any 
ambiguity  or  uncertainty  in  the  language  of  the  policy, 
when  applied  to  the  undisputed  facts  thus  stated.  Here 
the  policy  was  for  a  certain  amount  on  Mr.  Roe* a  **  one- 
story  {rAmeplani?ig'7nill  building  andadditio7i^  situate  at  An- 
tigo,"  and  for  a  certain  other  amount  "on  machinery,  i/iciarf- 
ing  shafting,  gearing,  belting,  saws,  tools,  force-pump  and 
hose  thereinJ^  A  '^  mill "  is  defined  to  be  "  (1)  An  engine  or 
machine  for  grinding  or  comminuting  any  substance;  .  .  . 
usually  having  a  word  prefixed,  denoting  the  particular  ob- 
ject to  which  it  is  applied.    .    •    .    (2)  The  building,  with 
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its  machinery,  where  grinding  or  some  process  ofmanufaotr 
uring  is  carried  on?^  Webster.  "  The  original  purpose  t>f 
mills  was  to  comminute  grain  for  food,  but  the  word  mill 
is  extended  to  engines  or  machines  moved  by  water,  wind, 
orsteam,  for  carrying  on  many  other  operations."  Imperial. 
Here,  it  conclusively  appears,  that  the  engine  in  the  engine- 
room  was  the  only  motive  power  for  propelling  any  of  the 
machinery  in  either  of  the  buildings.  The  engine  was  used 
for  no  other  purpose.  It  was,  therefore,  an  essential  part 
of  the  mill.  Without  it,  there  would  have  been  no  com- 
plete mill.  The  insurance  was  upon  the  *'' planing-miU. 
huHding  and  addiiion^'^  and  upon  the  "  machinery,  includ- 
ing shafting,  gearing,  belting,  saws,  tools,  force-pump 
and  hose  IhereinP  It  is  claimed  that  the  engine-room  cai^' 
not  be  construed  to  mean  an  "  addition  "  to  the  "  planing- 
mill  building,"  because  it  does  not  join  directly  upon  the 
same;  but,  as  we  have  seen,  they  were  both  essential  to  the 
completion  of  the  mill.  The  motive  power  was  by  means 
of  pulleys,  belts,  and  shafts  transmitted  from  the  engine  in 
the  engine-room  to  the  machinery  in  the  main  building. 
And  the  waste  shavings,  etc.,  were  conveyed  from  the  lat- 
ter building  to  the  engine-room  to  generate  heat  to  propel 
the  engine.  Thus  the  two  buildings  were  not  only  coor 
nected,  but  the  machinery  in  each  was  inseparable,  while 
the  whole  continued  to  be  a  planing-mill.  The  words 
"  planing-mill  building"  would  seem  to  be  broad  enough  to 
include  the  engine-room.  The  words  of  the  policy,  "  plan- 
ing-mill building  and  addition^'*  cannot  be  of  less  signifi- 
cance. Especially  is  this  so  in  the  absence  of  any  proof  of 
any  other  addition.  True,  Mr.  Roe  did  not  prove  there  was 
no  other  addition;  but  he  did  prove  this  one,  and  thereby 
established,  prima  facie^  that  the  subject  matter  answered 
the  designation  in  the  policy.  The  buildings  were  not  only 
connected  as  stated,  but  were  both  in  the  same  curtilage, 
^)onstructed  for  and  devoted  to  the  same  general  purpose 
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and  none  other.  The  fact  that  the  premium  paid  was  six 
per  cent,  for  one  year,  is  a  circumstance  in  favor  of  this 
view  rather  than  against  it.  Stress  is  laid  upon  the  fact 
that  the  engine,  which  was  the  principal  machine,  was  not 
specifically  mentioned  in  the  policy.  But  we  are  inclined 
to  think  that  it  was  covered  by  the  word  *'  machinery,"  and 
that  the  other  things  wore  specifically  enumerated  for  fear 
that  they  might  not  otherwise  be  included.  These  views, 
it  is  believed,  are  supported  by  several  adjudications  cited  by 
counsel,  which  will  be  reported  herewith,  and  not  in  con- 
flict with  any  well  considered  case. 

It  seems  to  us  that  there  was  no  ambiguity,  nor  uncer- 
*tainty,  nor  conflicting  inferences  in  the  language  of  the 
policy,  when  applied  to  the  undisputed  facts  stated.  Had 
there  been,  the  question  might  have  been  properly  sub- 
mitted to  the  jury.  Ganaon  v.  Madigan^  15  Wis.  144,  82 
Am.  Dec.  659;  Bedard  v.  BonviUe^  57  Wis.  274;  Faqin  v, 
Connolyy  25  Mo  94,  69  Am*  Dec.  450.  In  a  note  to  the 
last  citation  it  is  said  by  the  learned  annotator  that  ^^it  is 
a  firmly  established  and  universally  recognized  rule  of  law 
that  the  construction  of  a  written  instrument  is  a  question 
of  law  for  the  court.  It  is  the  duty  of  the  court,  in  all 
cases  where  the  question  is  simply  the  determination  of  the 
meaning  of  a  written  document,  to  declare  its  legal  inter- 
pretation; and  it  is  error  to  leave  its  construction  to  the 
jury."  69  Am.  Dec.  454,  where  numerous  authorities  are 
cited  in  support  of  the  rule,  which  is  there  said  to  be  ap- 
plicable to  written  instruments  of  every  description.  Thus 
it  has  been  recently  held  in  New  York  that  "when  the 
construction  of  a  contract  depends  upon  the  language  of 
the  instrument  itself,  it  is  a  question  of  law  for  the  court, 
and  a  submission  thereof  to  the  jury  is  error."  Dwight  v. 
O,  L.  Ins.  Co.  103  K  Y.  341.  Ruger,  C.  J.,  there  said: 
*'  It  would  seem  from  the  authorities  hereinbefore  referred 
to  (hat  no  question  affecting  the  interpretation  of  contracts 
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can  properly  be  submitted  to  a  jury,  except  those  arising 
upon  conflicting  evidence  as  to  the  terms  of  the  agreement, 
or  where  extrinsic  evidence  raises  some  doubt  over  the 
identity  of  the  subject  matter  or  of  the  claimants  there- 
Tmder.''  Page  353.  This  is  deemed  to  be  a  correct  statement 
of  a  rule  of  law  applicable  here.  See,  also,  Farnsworth  v, 
£rtinque8t,  36  Wis.  202;  March  v.  AUdbough,  103  Pa.  St. 
335;  Emery  v.  Omngs^  6  Gill,  191.  We  are  forced  to  the 
conclusion  that  the  direction  of  a  verdict  by  the  trial  court 
was  proper. 

%  ikt  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 

See  note  to  this  case  in  36  N.  W.  Rep.  594.—  Rep. 


McCakdless,  Respondent,  vs.  The  Chicago  &  Noethwest- 
EEN  Kjlilway  Company,  Appellant. 

February  1  —  February  S8, 1888. 

^^^foads:  Failure  to  restore  street  to  former  condition:  Proximate 
cause  of  injury. 

•"*€  eomplaiot  aUeged  that  the  defendant  company  had  unnecessarily 
instructed  its  tracks  and  had  for  more  than  ten  years  operated  its 
'oad  along  a  certain  street,  but  had  never  restored  the  street  to  its 
former  condition  of  usefulness ;  that  the  tracks  rendered  the  street 
narrow,  unsafe,  and  insufficient,  and  at  a  certain  point  so  obstructed 
And  narrowed  it  that  it  was  only  wide  enough  for  one  team :  that 
l>y  reason  thereof  the  plaintiff*  while  walking  along  the  street  at 
that  point,  was  run  into  and  injured  by  a  team  which,  though 
<iriven  by  a  careful  driver,  was  prancing  and  sheering  out,  excited 
by  the  passing  along  the  street  of  a  long,  noisy  freight  train ;  and 
that  the  plaintiff  was  passing  along  the  main  trav^ed  part  of  the 
street,  away  from  the  sidewalk  which  was  impassable  because  of 
deep  snow-drifts.  Held^  that  the  failure  of  the  defendant  to  restore 
the  street  to  its  former  condition  was  not  the  proximate  cause  of 
the  injury,  and  that  the  complaint  did  not  state  a  cause  of  action. 
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APPEAL  from  the  Circuit  Court  for  Winnehago  County. 

The  case  is  stated  in  the  opinion.  The  defendant  ap- 
pealed from  an  order  overruling  a  general  demurrer  to  the 
complaint. 

For  the  appellant  there  was  a  brief  by  Jenkins^  WinMer 
<&  Smith,  and  oral  argument  by  S.  0.  Sloan.  A  railroad 
company  is  not  responsible  to  a  traveler  for  injuries  hap- 
pening in  consequence  of  horses  taking  fright  at  the  noise 
made  by  a  passing  train.  Wood  on  Kuisances,  sec.  307; 
Bex  V.  Pease,  4  B.  &  Ad.  30;  Bex  v.  Morria,  1  id.  441; 
Bordentown  <&  S.  A.  Turnpike  Co,  v.  C.  db  A.  B.  Co.  17 
K  J.  Law,  314;  FaA)or  v.  B.  <&  Z.  B.  Corp.  114  Mass.  350; 
Norton  v.  E.  B.  Co.  113  id.  366;  Haa  v.  Brown,  54  N.  H. 
495 ;  Coy  v.  U.  c6  S.  B.  Co.  23  Barb.  643 ;  Culp  v.  A.  ib  N.  B. 
Co.  17  Kan.  475;  Philaddphia,  W.  (&  B.  B.  Co.  v.  Stinger, 
78  Pa.  St.  219;  Burton  v.  P.,  W.  cfe  B.  B.  Co.  4  Harr.  (Del.), 
252;  Flint  V.  JST.  db  W.  B.  Co.  110  Mass.  222;  Hudwnv. 
L.  ib  N.  B.  Co.  14  Bush,  303;  Whitney  v.  M.  C.  B.  Co. 
69  Me.  208.  Nor  would  the  company  be  liable  for  damages 
caused  by  the  horses  of  a  traveler  taking  fright  at  the 
necessary  blowing  oflF  of  steam  from  one  of  its  locomotivps. 
Bahn  t).  S.  P.  B.  Co.  51  Cal.  605;  SelUck  v.  L.  S.  <&  M.  S. 
B.  Co.  58  Mich.  195.  Nor  is  the  company  obliged  to  erect 
barriers  to  prevent  horses  taking  fright.  Coy  v.  U.  cb  S. 
B.  Co.  23  Barb.  643;  HiU  v.  P.  cJ&  B.  B.  Co.  55  Me.  438. 
The  fright  of  the  team,  and  that  alone,  was  the  proximate 
cause  of  the  injury  in  this  case,  and  for  that  the  company 
is  not  responsible.  Cuff  v.  N.  dk  JV.  Y.  B.  Co.  35  N.  J. 
Law,  17;  Lewis  v.  F.  db  P.  M.  B.  Co.  54  Mich.  55;  JSelleck 
V.  L.  S.  cfe  M.  S.  B.  Co.  58  id.  195;  Jackson  v.  JST.,  C  db  St. 
L.  B.  Co.  13  Lea,  491 ;  Bailway  Co.  v.  Staley,  41  Ohio  St.  118 ; 
South  Side  P.  B.  Co.  v.  Trich,  117  Pa.  St.  390. 

For  the  respondent  the  cause  was  submitted  ou  the  brief 
of  P.  V.  Lawson.  He  cited  Hamden  v.  N.  H.  <&  N.  B.  Co. 
27  Conn.  158;  Pittsburg,  Ft.  W.  (&  C.  B.  Co.  v.  Beich,  101 
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DL 172;  Great  Western  Bailwayv.  Decatur,  33  id.  382;  Pet- 
^m  V,  C.  &  W.  M.  R.  Go.  31  N.  W.  Rep.  (Mich.),  550; 
Young  v.  i>.,  O.  H.  <fe  M.  R.  Go.  56  Mich.  430;  2  Lacey's 
Dig.  476,  481;  Kearney  v.  Z.,  B.  d&  8.  G.  R.  Go.  L.  R.  C  Q. 
B.Cas.  759;  8.  G.  6  id.  411;  Powell  v.  Deveney,  3  Cush. 
300;  Kellogg V.  G.  cfe  iT.  W.  R.  Go.  26  Wis..  278, 280;  MU.  <6 
C.B.Co.  V.  Hunter,  11  id.  173;  McGall  v.  Ghainberlain,  13 
id  639-641;  Antiedelv.  G.cbN.  W.  R.  Go.  26  id.  149;  Blair 
V.  M.  &  P.  du  G.  R.  Go.  20  id.  257;  Lieton  v.  G.  1.  R.  Go. 
70  Iowa,  714;  Young  v.  St.  Z.,  K.  G.  db  If.  R.  Go.  44  id. 
172;  Kraus  v.  B.,  G.  R.  <&  JST.  R.  Go.  55  id.  338;  Dunnigan 
V.  CAN.  W.  R.  Go.  18  Wis.  31;  Gear  v.  G.  G.  dkD.  R.  Go. 
43  Iowa,  83;  Gomm.  v.  If.  <&  L.  R.  Gorp.  2  Gray,  54;  Gomm. 
».  B.  dk  L.  R.  Gorp.  12  Cush.  254;  Gomm.  v.  O.  G.  <&  F.  R. 
R.  Go,  14  Gray,  93;  8taU  v.  V.  G.  R.  Go.  27  Vt.  103;  Lim- 
ley  V.  BuahTieU,  15  Conn.  225. 

Cole,  C.  J.  The  complaint  in  this  case  states  no  cause  of 
action,  and  the  demurrer  to  it  should  have  been  sustained. 
The  complaint  alleges,  in  substance,  that  more  than  ten 
years  ago  the  defendant  company  constructed  two  or  more 
railroad  tracks  and  its  roadway  along  and  wholly  within 
River  street,  in  the  city  of  Menasha,  together  with  numer- 
ous switches,  side  tracks,  etc.,  and  has  ever  since  maintained 
a^d  operated  its  road  in  such  street;  that  the  construction 
of  the  tracks  thus  in  the  street  was  entirely  unnecessary ; 
that  the  defendant  has  never  restored  the  street  to  its  for- 
™6r  state  of  usefulness,  but  that  public  travel  in  the  street 
^1  carriages,  sleighs,  and  foot  travel  is  impeded  and  made 
^^'^fe,  dangerous,  and  inconvenient  by  the  defendant's 
tracks  and  switches;  that  the  street  at  lots  29,  30,  etc.,  of 
Wock  50,  is  so  obstructed  and  narrowed  by  the  railroad 
tracks  that  it  is  only  wide  enough  for  one  team  drawing  a 
^Meigh,  and  is  not  wide  enough  for  teams  and  sleighs  to 
P8«8  and  repass  each  other  without  going  into  the  ditch  on 
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one  side,  or  upon  the  railroad  track  on  the  other  side;  that 
before  the  construction  of  the  railroad  the  street  was  level 
and  perfectly  safe  and  passable  the  whole  width  thereof  for 
the  public  travel  with  teams  and  carriages  and  foot  travel- 
ers, but  by  the  construction  of  the  railroad  therein  it  is  made 
narrow,  unsafe,  and  insufficient,  and  is  a  public  nuisance; 
that  it  was  absolutely  unnecessary  to  construct  the  railroad 
^  track  along  the  street  at  lots  29,  30,  etc.,  because  the  com- 
pany could  have  procured  lands  on  either  side  of  the  street 
for  its  roadway.  The  company  could  also  have  restored 
the  street  to  its  former  usefulness.  But,  because  of  its  fail- 
ure and  neglect  to  restore  the  street  to  its  former  state,  and 
because  of  the  narrowness  of  the  street,  while  the  defend- 
ant was  operating  its  locomotive  and  cars  on  its  road  in  a 
noisy  manner,  on  the  5th  of  February,  1887,  the  plaintiff, 
while  walking  along  the  street,  without  fault  or  negligence 
on  her  part,  was  run  into,  knocked  down,  and  run  over  by 
a  team  drawing  an  empty  bob-sleigh,  driven  by  a  careful 
driver,  which  team  was  prancing  and  sheering  out,  excited 
by  the  passing  along  the  street  of  a  long,  noisy  freight 
train.  The  plaintiff  was  passing  along  the  main  traveled 
part  of  the  street,  away  from  the  sidewalk  which  was  im- 
passable because  of  the  deep  snow-drifts,  when  she  was 
struck  by  the  team  and  run  over. 

These  are  the  material  facts  upon  which  the  cause  of  ac- 
tion is  predicated;  and  the  question  is,  Do  they  state  suffi- 
cient grounds  to  entitle  the  plaintiff  to  recover  for  the 
injury  which  she  sustained  by  being  run  over  by  the  team 
driven  along  the  street?  It  seems  to  us  they  do  not.  The 
only  negligence  of  the  defendant  stated  is  the  failure  of 
the  company  to  restore  the  street  to  its  former  state  of  use- 
fulness. It  is  conceded  that  the  charter  authorized  the  com- 
pany to  construct  its  road  along  the  street  when  necessary, 
and  the  general  statute  also  gives  the  company  the  same 
right.    Ch.  87,  R.  S.    True,  the  general  law  requires  the ' 
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company  thus  appropriating  the  street  to  the  use  of  its  road 
to  restore  such  street  to  its  former  state  or  to  such  condition 
as  that  its  usefulness  shall  not  be  materially  impaired.   Sec. 
1836.   The  defendant,  then,  had  the  right  to  construct  its 
road  in  the  street.    If  it  failed  to  perform  its  duty  by  re- 
storing snch  street  to  its  former  usefulness,  this  failure  was 
a  matter  for  the  city  authorities  to  attend  to.    The  plaint- 
iff cannot  complain  of  that  omission  of  duty,  because  it 
was  not  the  proximate  cause  of  her  injury;  for,  as  we  have 
said,  the  company  had  the  right  to  construct  its  track  in 
the  street,  and  operate  its  road  thereon.     It  is  not  charged 
that  there  was  any  negligence  in  operating  the  freight  train. 
True,  it  is  alleged  that  it  was  a  long,  noisy  freight  train ; 
but  noise  is  incident  to  the  moving  of  such  trains.     With 
the  present  appliances  they  cannot  be  moved  without  mak- 
ing more  or  less  noise.    The  allegation  is  that  the  team  was 
excited  by  the  passing  along  the  street  of  a  long,  noisy 
freight  train,  then  rushing  and  roaring  along  on  the  rail- 
road track.  There  is  no  fact  stated  showing  that  the  freight 
train  was  ran  in  a  careless  or  unusual  manner. '  So  the 
case  comes  to  this:  It  appears  that  the  company  was  law- 
fuHv  operating  its  road  along  the  street,  when  a  team  pass- 
ing along  the  same  took  fright  at  one  of  its  trains,  and 
turned  one  side,  and  knocked  the  plaintiff  down  and  ran 
over  her.    The  real  cause  of  the  injury  was  the  horses'  tak- 
ing fright  and  running  against  her.     The  injury  was  doubt- 
less attributable  less  to  the  neglect  of  the  company  to 
i^store  the  street  than  to  the  failure  of  the  city  to  keep  the 
sidewalk  at  that  place  free  from  snowdrifts.    But,  assuming 
that  the  defendant  was  at  fault  for  not  restoring  the  street 
^  1^  former  usefulness,  still  it  is  obvious  that,  in  the  most 
favorable  view  of   the  complaint  for  the    plaintiff,  that 
^^^  but  a  remote  cause  of  her  injury.     The  direct,  im- 
°*^iate,  and  natural  cause  was.  the  fright  of  the  horses 
which  ran  against  her  and  knocked  her  down.    That  was 
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the  proximate  force  which  produced  the  injury  complained 
of.  It  is  idle  to  attempt  to  trace  this  fright  back  to  the 
failure  of  the  defendant  to  restore  the  street  to  its  former 
state.  It  is  enough  to  say  that  that  act  of  negligence  was 
not  the  proximate  cause  of  the  injury ;  indeed,  it  is  not 
very  clear  that  it  had  any  connection  with  it.  See,  upon 
this  point,  Lewis  v.  F.  cfe  P.  M.  li.  Co.  54  Mich.  55 ;  Sallech 
V.  L.  S.  (&  M,  S.  R.  Co.  58  Mich.  195 ;  Jackson  v.  N.  C.  dfe  St.  L. 
R.  Co.  13  Lea,  491;  Railway  Co.  v.  Staley,  41  Ohio  St.  118. 
For  these  reasons  we  think  the  complaint  fails  to  state  a 
cause  of  action  against  the  defendant. 

By  the  Court —  The  order  of  the  circuit  court  overrul- 
ing the  demurrer  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  according  to  law. 


CuTTS,  Respondent,  vs.  The  Western  Union   Telegraph 
Company,  Appellant. 

FdjTuary  1  —  February  28, 1888. 

Telegraph  companies:  Negligence:  Measure  of  damages, 

1.  Ch.  171,  Laws  of  1885,  renders  telegraph  companies  liable  for  the 

damages  resulting  directly  from  their  negligence  in  the  matter  of 
transmitting  messages,  especially  where  their  agents  are  acquainted 
with  the  contents  and  significance  of  such  messages. 

2.  In  an  action  to  recover  damages  for  t)ie  delay  in  the  transmission  of 

a  telegram,  unless  the  special  injury  claimed  is  shown  to  have  re- 
sulted from  such  delay,  only  the  amount  paid  for  the  transmission 
can  be  recovered. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

The  plaintiff  resides  at  Oshkosh.  The  night  of  Friday, 
April  23, 1886,  at  about  midnight,  he  received  from  the  de- 
fendant company  a  telegram  from  Hurley,  Wisconsin,  an- 
nouncing the  death  of  his  son  at  that  place^  in  the  words: 
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"Will died  at  6  p.  m.    What  shall  we  do?*'    The  plaintiff 
immediately  answered:  "Will  come  on  first  train,"  and  de- 
livered the  answer  to  the  agent  of  the  defendant  for  trans- 
mission to  Hurley,  paying  therefor  forty  cents.    Plaintiff 
thereapon  procured  a  casket,  and,  taking  with  him  an  un- 
dertaker, left  Oshkosh  on  the  first  train  for  Hurley;  arriv- 
ing there  at  6  p.  m.  on  Saturday  evening.    He  found  that  a 
coffin  had  been  procured,  and  the  remains  of  his  son  placed 
in  it  before  his  arrival,  and  that  the  remains  were  in  a  bad 
condition.     He  paid  the  person  who  furnished  the  coflSn 
five  doUars  to  take  it  back.    He  also  had  the  remains  em- 
bahned,  which  cost  him  $20  more  than  it  would  had  they 
been  in  good  condition.    The  telegram  which  he  had  sent 
did  not  reach  Hurley  until  about  11  o'clock  a.  m.  on  Sun- 
^*y»— just  as  he  was  about  leaving  with  the  remains  for 
Oshkosh.    The  plaintiff's  son  was  an  adult,  and  had  been 
engaged  in  business  at  Hurley  on  his  own  account.    This 
action  was  brought  to  recover  damages  for  the  failure  to 
^nsmit  the  message  from  Oshkosh  on  Friday  night.    A 
trial  of  the  action  resulted  in  a  verdict  for  the  plaintiff  for 
$25.40  (being  the  above  items).     Motion  for  a  new  trial  was 
denied,  and  judgment  entered  pursuant  to  the  verdict.    The 
defendant  appeals  from  such  jud^ent. 

For  the  appellant  there  were  briefs  by  Finch  cfe  Barber^ 
and  oral  argument  by  Mr.  Henry  Barber.  To  the  point 
^^t  a  telegraphlcompany  is  not  liable  for  a  special  and  con- 
tingent injury  caused  by  delay  in  delivering  a  message  when 
there  is  nothing  in  the  message  indicating  that  special  dam- 
age will  result  from  any  neglect,  they  cited  Candee  v.  W.  TT. 
^^-  Co.  34  Wis.  471 ;  Baldwin  v.  U.  S.  Tel.  Co.  45  N.  Y.  744 ; 
^^d^herger  v.  M.  Tel.  Co.  32  Barb.  530;  Letmavd  v.  K  T., 
^-  *  B.  E.  M.  Tel.  Co.  41  K  T.  544;  British  Col.  S.  M.  Co. 
^-  ^etOeship,  L.  R.  3  C.  P.  499;  Eome  v.  Midland  B.  Co.  7 
W.  590,  8  id.  131;  Cory  v.  Thames  Iron  Works  Co.  L.  R.  3 
Q-B.  190;  Simpson  v.  L.  cfe  N.  W.  Biv.  Co.  1  Q.  B.  Div.  274; 
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Sanders  v.  Stuart,  17  Eng.  (Moak),  286;  Breeae  v.  U.  S.  Tel. 
Co.  45  Barb.  274;  Belger  v.  DiTtsiriore,  51  N.  Y.  166;  Smeed 
V.  Foord,  1  Ell.  &  Ell.  616. 

For  the  respondent  there  was  a  brief  by  John  W.  Hums 
and  George  Hilton^  and  oral  argument  by  Gahe  Bouok. 

Lyon,  J.  Ch.  171,  Laws  of  1885,  is  as  follows :  "  Any  per- 
son, association,  or  corporation  operating  or  owning  any  tele- 
graph lines  doing  business  in  this  state  shall  be  liable  for  all 
damages  occasioned  by  failure  or  negligence  of  their  opera- 
tors, servants,  or  employees  in  receiving,  copying,  transmit- 
ting, or  delivering  dispatches  or  messages."  Although  Ihis 
statute  was  referred  to  by  Mr.  Justice  Taylor  in  Thompsoih 
V.  W.  U.  Tel.  Co.  64  Wis.  537,  yet  this  is  the  first  case  sub- 
ject to  that  statute  which  has  reached  this  court.  The  case 
just  cited  arose  before  the  statute  was  enacted.  It  is  claimed 
by  counsel  for  the  plaintiff  that  the  above  law  renders  each 
telegraph  company  doing  business  in  this  state  liable  for  any 
and  all  damages  sustained  through  its  negligence' in  respect 
to  the  transmission  of  messages  delivered  to  it  for  that  pur- 
pose, and  flowing  directly  and  proximately  therefrom,  even 
though  the  import  of  the  telegram  is  wholly  unknown  to 
the  company's  agents,  as  in  the  case  of  cipher  dispatches  not 
translated  to  the  agent.  We  shall  not  attempt  an  interpre- 
tation of  this  statute  any  further  than  to  hold  that  it  does 
render  telegraph  companies  liable  for  the  damages  resulting 
directly  from  their  negligence  in  the  matter  of  transmitting 
messages,  especially  where,  as  in  this  case,  the  agent  of  the 
telegraph  company  is  acquainted  with  the  contents  and  sig- 
nificance of  the  message.  It  is  unnecessary  that  we  should 
go  further  in  this  case. 

There  is  no  testimony  in  the  present  case  showing,  or 
tending  to  show,  when  the  coffin  was  procured  and  the 
body  of  the  plaintiff's  son  placed  in  it,  or  the  cause  of  the 
bad  condition  of  the  body,  or  that  the  circumstances  would 
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have  been  any  different  had  tbe  message  been  forwarded  to 
Hurley  and  received  there  in  proper  time.  In  tbe  absence 
of  proof  of  those  facts,  it  doea  not  appear  that  tbe  items  of 
expense  to  which  the  plaintiff  was  subjected  on  account  of 
the  eoffin  and  for  embalming  the  body  had  any  connection 
whatever  with  the  failure  of  the  defendant  to  transmit  the 
message  in  time.  Such  proof  is  absolutely  essential  to  a  re- 
,  covery  by  plaintiff  for  those  expenses.  Because  of  such  fail- 
ure of  proof,  it  was  error  for  the  court  to  submit  to  the  jury 
the  question  of  the  liability  of  the  defendant  for  those  ex- 
penses. Under  the  e\ndence,  the  most  the  plaintiff  could 
recover  was  the  sura  he  paid  the  defendant  for  transmitting 
the  message,  which  was  forty  cents.  For  these  reasons  the 
judgment  of  the  county  court  must  be  reversed,  and  the  cause 
will  be  remanded  for  a  new  trial. 
By  the  Court. —  It  is  so  ordered. 


*^i>A3C8,  Respondent,  vs.  The  City  of  Oshkosh,  Appellant. 

February  S— February  28,  1888, 

•^^c^  corporations:  Defective  streets:  Notice:  Charter  construed, 

llje  provision  in  {he  charter  of  the  city  of  Oshkosh  (sec.  83,  subch.  10, 
cb.  188,  Laws  of  1888)  that  the  city  shall  not  be  liable  for  any  dam- 
ages arising  out  of  any  street  being  iti  a  defective  or  dangerous  con- 
dition, unless  it  be  shown  that  one  of  the  aldermen  of  the  ward  had 
knowledge  thereof,  etc.,  does  not  apply  to  an  obstruction  placed  in 
the  street  by  an  employee  of  the  city  while  repairing  such  street. 

APPEAL  from  the  County  Court  of  Winn^ago  County. 

The  facts  will  suflBciently  appear  from  the  opinion.  The 
plaintiff  had  a  verdict  in  the  court  below,  and  from  the 
judgment  entered  thereon  the  defendant  appealed. 

^m.  H,  CoMyy  for  the  appellant,  contended  that  the  city 
authorities  had  no  notice  of  the  defective  condition  of  the 
Vol.  71—4 
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road  so  as  to  charge  the  city  with  liability.  Goodnough  v. 
Oshkosh,  24  Wis.  649;  Ward  v.  Jeferson^  id.  342;  Brad;/  v. 
Lowdl,  3  Cush.  121.  Persons  engaged  in  repairing  streets, 
not  hired  for  that  purpose  by  the  city  corporation,  are  not, 
when  performing  such  work,  servants  or  agents  in  the  em- 
ployment of  the  city,  for  whose  conduct  the  city  can  be  held 
liable;  and  hence  the  maxim  respondedt  superior  has  no 
application.  Hayes  v.  Oshkosh^  33  Wis.  314;  Sqffbrd  v. 
New  Bedford,  16  Gray,  297;  Fisher  v.  Boston,  104  Mass. 
87;  Hill  V.  Boston,  122  id.  344;  Walcott  v.  Swampsoott,  1 
Allen,  101. 

For  the  respondent  there  was  a  brief  by  Finch  cfe  Barher, 
and  oral  argument  by  Mr.  Henry  Barher.  They  cited,  be- 
sides cases  cited  in  the  opinion,  Kittredge  v.  Milwaukee,  26 
Wis.  46 ;  Harper  v.  MH^waukee,  30  id.  372,  and  cases  cited ; 
Orme  v.  Richmond,  79  Va.  86;  Logansport  v.  Dick,  70  Ind. 
65;  Keating  v,  Cincinnati,  38  Ohio  St.  141;  CirdeviUe  v. 
Neuding,  41  Ohio  St.  465 ;  Midcaims  v.  Janesville,  67  Wis. 
34,  and  note  in  29  N.  W.  Eep.  516;  Kendall  v.  Albia,  34  N. 
W.  Rep.  (la.),  833. 

Taylor,  J.  The  respondent  brought  an  action  against 
the  city  of  Oshkosh  to  recover  for  the  value  of  a  horse 
which  was  killed  in  the  night-time  by  running  upon  a  pile 
•f  gravel  and  stones  alleged  to  have  been  placed  in  one  of 
the  principal  streets  of  Said  city  by  the  said  city,  and  per- 
mitted to  remain  there  without  any  lights  or  barriers  to 
warn  persons  traveling  said  street  of  the  danger.  The  evi- 
dence satisfactorily  shows  that  the  obstruction  was  placed 
in  the  street  by  an  employee  of  the  city  on  the  day  the  ac- 
cident happened,  and  that  such  employee,  with  others,  was 
at  the  time  engaged  in  repairing  said  street.  The  only  real 
question  arising  on  this  appeal  is  whether  the  city  of  Osh- 
kosh  is  liable  for  an  injury  occurring  to  a  citizen  traveling 
such  street^  by  reason  of  an  obstruction  placed  in  said  street 
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bj  an  employee  of  said  city  while  engaged  in  repairing  the 
same,  unless  the  person  injured  can  show  that  previous  to 
the  injury  one  of  the  aldermen  of  the  ward  in  which  the 
obstruction  was  placed  had  actual  notice  of  such  obstruc- 
tion.  It  is  contended  by  the  learned  counsel  for  the  appel' 
lant  that,  under  the  charter  of  the  city  of  Oahkoshy  no 
damages  can  be  recovered  of  the  city  caused  by  an  obstruc- 
tion placed  in  the  street  even  by  an  employee  of  the  city 
engaged  in  repairing  such  street,  unless  actual  notice  of  the 
obstruction  be  given  to  one  of  the  proper  ward  aldermen^ 
or  it  be  shown  that  one  of  such  aldermen  had  actual  knowl- 
edge of  the  existence  of  the  obstruction  before  the  accident 
liappened.    This  contention  is  based  upon  the  following 
provision  in  the  charter  of  said  city,  viz, :  "  The  city  shall 
not  be  liable  to  or  for  any  damages  arising  or  growing  out 
of  any  sidewalks,  streets,  drains,  sewers,  gutters,  or  ditches, 
or  bridges  in  said  city  being  in  a  defective  or  dangerous 
condition  or  out  of  repair,  unless  it  be  shown  that,  previous 
to  the  happening  of  the  same,  one  of  the  aldermen  of  the 
ward  in  which  the  same  is  located  had  knowledge  thereof; 
and  no  knowledge  of  such  condition  of  the  same  shall  be  pre- 
samed,  unless  the  defect  out  of  which  the  same  occuri'ed 
existed  three  weeks  before  such  damages  accrued:  pro- 
vided, however,  that  nothing  herein  contained  shall  be  so 
^Qstrued  as  to  mean  that  knowledge  is  to  be  presumed  be- 
cause such  three  weeks  had  elapsed.'* 

There  is  no  claim  that  either  of  the  aldermen  of  the  ward 
"^  actual  notice  of  the  obstruction  in  the  street,  nor  that 
It  had  existed  for*  three  weeks ;  so  that,  if  the  statute  ap- 
plies to  an  obstruction  placed  in  the  street  by  an  employee 
^f  the  city  while  engaged  in  repairing  said  street,  the  plaint- 
iff did  not  make  out  a  case.  After  a  careful  consideration  of 
fte  statute,  we  think  it  was  not  the  intent  of  the  legislature 
^  cover  a  case  of  this  kind.  In  the  case  at  bar  the  alder- 
^^tt  of  the  ward,  in  discharging  a  duty  imposed  upon  them 
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by  law,  tvere  in  fact  engaged  in  repairing  the  street  in  ques- 
tion, and  one  of  their  employees  negligently  permitted  the 
obstruction  to  be  placed  in  and  remain  in  said  street.  We 
think,  in  a  case  of  this  kind,  the  act  of  the  employee  while 
engaged  in  his  employment  must  be  considered  as  the  act 
of  the  alderman  of  the  ward,  and  that  the  city,  through  the 
action  of  its  ward  officer,  permitted  the  obstruction  to  be 
placed  in  the  street  and  to  remain  there.  It  cannot  be  sup- 
posed that  the  legislature  intendetl  to  release  the  city  from 
damages  caused  by  the  action  of  its  officers  in  repairing  its 
streets,  when  its  employees  create  the  obstruction,  because 
such  officers  had  no  actual  notice  of  the  obstruction.  In 
such  case  the  acts  of  the  employees  are  the  acts  of  the  offi- 
cers, and  their  knowledge  must  be  construed  to  be  the 
knowledge  of  the  employer.  This  would  be  the  rule  in 
.ever}'^  other  case,  and  we  cannot  think  the  legislature  in- 
tended to  alter  so  just  a  rale  in  favor  of  the  city.  It  was 
long  ago  held  by  this  court  that  the  city  officers  had  the 
j)ower  to  grade  and  improve  the  streets,  but  that  in  doing 
.so  "  their  agents  or  contractors  have  not  the  right  to  lay 
traps  or  dig  pits  in  the  public  streets.  They  are  bound, 
as  all  other  persons  are,  to  use  ordinary  care  and  diligence 
in  their  operations."  See  Mihwaitkee  v.  Davis,  6  Wis.  377, 
i388.  It  was  held  in  that  case  that  it  was  "  the  duty  of  the 
city  to  see  that  the  work  of  altering,  grading,  and  improv- 
ing streets  be  so  performed  that  no  person  be  injured  by 
any  negligence,  want  of  care,  or  omission  of  duty  by  any 
,of  its  agents  or  operatives  in  performing  the  work."  The 
rule  laid  down  in  this  case  has  been  sustained  in  several 
other  cases  in  this  court.  JSlatt  v*  Milwaukecy  63  Wis.  196, 
201 ;  Prideaux  v.  Mineral  Point,  43  Wis.  513,  623.  In  all 
these  cases  it  was  taken  for  granted  that  the  city  had  notice 
of  what  it  had  itself  created.  It  would  seem  something 
near  an  absurdity  to  say  that  the  city  should  have  actual 
^notice  of  an  obstruction  in  a  street  which  it  had  caused  by 
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its  own  act,  before  it  could  be  made  liable  for  injury  result- 
ing from  it  That  no  notice  is  required  in  a  case  where  the 
ohstruction  or  defect  in  the  street  was  caused  by  the  direct 
act  of  the  oflBcers  of  the  city  or  by  their  employees,  was  ex- 
pressly decided  in  Springfidd  v.  Le  Claire^  49  III.  476;  Bar- 
Umv.Syractise,  36  K  T.  54,  58;  Chicago  v.  Jolmaon^  53  111. 
91.  See,  also,  2  Dill.  Mun.  Corp.  §  1024,  and  notes.  The 
statute  requiring  notice  was  evidently  intended  to  apply  to 
acts  of  omission  on  the  part  of  the  city  or  its  officers  or 
agents,  by  reason  of  which  a  street  becomes  out  of  repair  or 
obstructed ;  and  not  to  cases  where,  in  the  discharge  of  its 
duty,  the  city  is  in  the  act  of  repairing  the  street,  and 
thereby  creates  an  obstruction  which  endangers  the  public. 
In  all  such  cases  the  city  becomes  liable  for  the  injury  re- 
sulting from  such  obstruction,  unless  the  public  are  in  some 
^ay  warned  against  the  danger  by  proper  signals  or  guards. 
See  cases  cited  above. 

That  the  city  is  liable  as  any  other  employer  for  the  acts 
of  those  employed  by  it  in  the  opening,  improvement, 
or  repair  of  streets,  has  lately  been  decided  by  this  court  in  the 
following  cases:  Meinzer  v.  Racine^  70  Wis.  661,  and  Addy 
V.  Janesvilley  70  Wis.  401.  The  provision  in  the  charter  of 
the  city  of  Oshk-osh  above  quoted  must  be  construed,  not  as 
extending  the  law  of  notice  to  cases  that  did  not  thereto- 
fore require  any  notice,  but  as  defining  how  the  notice 
^^hich  the  law  then  required  should  be  given  must  there- 
after be  proven.  This  was  the  construction  given  to  the 
provision  by  this  court  in  StudUy  v.  Oshkoah^  45  Wis.  382, 
and  is  undoubtedly  the  true  construction.  In  that  case 
Justice  Lyon,  in  his  opinion,  says:  "Upon  full  considera- 
tion of  the  whole  section,  it  seems  to  us  that  the  legislature 
intended  thereby  to  change  or  qualify  the  then  existing 
law  only  in  these  two  particulars:  (1)  By  designating  an 
officer  who  must  have  notice  of  the  defect  before  the  city 
^^  be  held  liable  for  injuries  caused  by  it;  and  (2)  by  fix- 
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ing  a  time  before  which  no  presumption  of  notice  of  such 
defect  can  arise,  and  after  which  such  presumption  does 
arise.  In  all  other  respects  we  think  the  law  remains  as  it 
was  before  the  section  was  enacted." 

By  the  Court — The  judgment  of  the  county  court  is  af- 
firmed. 


T 


Gkeen,  Eespondent,  vs.  Batson,  Appellant 

February  S-^  February  28,  1888. 

Vendor  and  purchaser  of  land:  Deed:  Parol  toarranty  of  qucUitp: 

Recoupment 

Though  a  deed  conveying  land  contains  only  the  usual  covenants,  a 
warranty  as  to  the  quality  of  the  land,  which  was  a  part  Of  the 
prior  or  contemporaneous  agreement  of  sale,  may  be  shown  by 
parol;  and  damages  for  a  breach  of  such  warranty  may  be  re- 
couped in  an  action  by  the  grantor  upon  a  note  given  for  a  part  of 
the  purchase  price. 

APPEAL  from  the  Circuit  Court  for  Green  LakeCoxxnty. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Runals  <&  DuixLap^ 
attorneys,  and  Geo,  E.  Sutherland^  of  counsel,  and  oral  ar- 
gument by  Mr.  Sutherland.  Besides  the  cases  referred  to 
in  the  opinion,  they  cited  Frey  v.  Vanderhoof^  15  Wis.  401 ; 
Thomas  v.  Hammond^  47  Tex.  42;  Chaves  v.  Graves j  45 
K  H.  323;  BaUston  Spa  Bank  v.  Marine  Banky  16  Wis. 
136. 

The  cause  was  submitted  for  the  respondent  on  the  brief 
of  Waring,  Mchstaedt  <&  Niskem.  They  contended,  inter 
altay  that  the  circuit  court  was  justified  in-  holding  that  the 
contract  between  the  parties  was  reduced  to  writing  and 
that  the  writing  must  be  presumed  to  contain  the  whole 
contract.  Huhbard  v.  MwrshaU^  60  Wis.  322;  Hei  v.  HdLer^ 
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53  id.  415;  Yenned  v.  Hammond^  36  id.  278;    Wimen  v. 
Wkippky  58  id.  298,  and  cases  cited ;  Lowher  v.  Connitj  36 
id  180;   Van  Ostrand  v.  Reed,  1  Wend.  424.    The  deed 
contained  several  covenants  of  warranty,  and  it  was  not  com- 
petent to  add  to  these  by  parol.     Merriam  v.  Fields  24 
Wis.  640;  Frost  v.  Blanchard,  97  Mass.  155;  Whitmore  v. 
South  BoaUm  Iron   Co.  2  Allen,  52,  58;  Cunningham  v. 
-5afl,4  id.  268,  272;  Wimer  v.  Whipple,  53  Wis.  298,  304; 
Shepherd  v.  Gilroy,  46  Iowa,  193 ;  Merriam  v.  Field,  24r 
Wis.  640;  Shaltz  v.  Coon,  51  id.  416;   Tenner  v.  Hammondy 
36  id.  277;  Cooper  v.  Cleghorn,  50  id.  113;  2  Benj.  on  Sales, 
S21;  Story  on  Cont.  (5th  ed.),  514:;  1  Pars,  on  Cont.  589; 
Story  on  Sales,  445;  2  Phillips  on  Ev.  (Co wen  &  Hill),  note 
^^4;  Sn^ith  V.  Williams,  1  Murphoy  (N.  C),  426;    Wren  v. 
^ardlaw.  Minor  (Ala.),  363;  Mumford  v.  M'Pherson,  X 
Joins.  414;    Thompson  v.  Lihhy,  34  Minn.  374;  Uutton  v. 
Main^^  68  Iowa,  650;   Marsh  v.  McNair,  99  N.  Y.  180; 
^^  '^.  Peck,  102  id.  513. 

^^'iX>N,  J.    This  action  was  brought  to  recover  the  unpaid. 

*^^cie  of  a  $400  note  given  by  the  defendants  to  the 

plain t^iff  as  the  difference  on  an  exchange  or  trade  of  lands. 

ine  fi^fense  was  that  the  plaintiflf,  as  an  inducement  to  the 

^"^^^  represented,  stated,  and  warranted  to  the  defendants, 

imm^^^ia^ly  before  said  sale,  that  part  of  said  land — being 

aboati  forty  acres  —  was  and  were  good  hay  meadow ;  that 

^^^  l^nds  were  then  covered  with  snow,  so  that  they  could 

^otl^^  examined  so  as  to  ascertain  their  character  in  that 

^^P^et,  and  the  defendant  did  not  know  of  their  character 

^"^y  meadow  or  otherwise,  except  what  the  plaintiff  had 

^  told,  represented,  and  warranted,  and  that  it  was  im- 

P^^ble  for  him  then  to  see  or  know  that  the  plaintiffs 

statements,  representations,  and  warranty  were  false  and 

^^^  true;  and  that,  putting  faith,  confidence,  and  reliance 

^  ^ud  upon  such  statements,  representation,  and  warranty^ 
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and  believing  the  same  to  be  true^  the  defendants  made  the 
said  trade  or  exchange  and  gave  the  said  notes  as  the  sup- 
posed difference  between  the  value  of  said  tracts  of  land ; 
that  in  fact  and  truth  said  lands  were  not  as  they  were  so 
stated,  represented,  and  warranted  to  be,  and  that  not  more 
than  fifteen  acres  of  said  land  were  good  hay  meadow  or 
would  produce  or  raise  good  hay,  but  were  nearly  or 
wholly  worthless,  and  of  much  less  value  than  they  would 
have  been  if  they  had  been  as  so  stated,  represented,  and 
warranted,  and  were  worth  $250  less  than  they  would  have 
been  had  they  been  as  so  stated,  represented,  and  war- 
ranted; and  that  the  defendants  were  thereby  damaged  in 
said  sum  of  $250,  which  they  recouped  against  the  plaintiflTs 
claim ;  and  no  judgment  for  any  excess  is  demanded.  On 
the  trial  the  defendants  made  many  attempts,  and  asked 
many  questions,  to  prove  the  said  false  statements,  repre- 
sentations, and  warranty  set  forth  in  their  answer;  but  on 
objection  —  (1)  that  it  is  parol  evidence  in  regard  to  the 
sale  of  land;  and  (2)  that  it  appears  in  the  deed  there  are 
several  warranties,  and  you  cannot  add  other  warranties 
by  parol, —  the  court  ruled  out  all  of  such  evidence,  and,  on 
motion,  directed  a  verdict  for  the  plaintiff  for  the  whole 
amount  of  his  claim.  From  the  judgment  entered  upon 
said  verdict  this  appeal  is  taken. 

If  this  defense  may  be  proved  by  parol,  then  there  is  no 
question  but  what  it  constitutes  recoupment, — *'  the  right 
of  the  defendant,  in  the  same  action,  to  claim  damages  from 
the  plaintiff,  either  because  he  has  not  complied  with  some 
cross-obligation  of  the  contract  upon  which  he  sues,  or  be- 
cause he  has  violated  some  duty  which  the  law  imposed 
upon  him  in  the  making  or  performance  of  that  contract." 
Sohweickhart  v.  Stuewe^  ante,  p.  1.  The  question,  therefore, 
presented  by  the  numerous  exceptions  is  narrowed  down  to 
this:  May  the  damages  accruing  to  the  defendants  from 
the  breach  of  the  plaintiff's  warranty  of  the  quality  of  the 
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land  conveyed  to  the  defendants  by  deed  in  this  exchange  of 
land  be  proved  by  parol  to  defeat  the  plaintiff's  claim.   The 
circuit  court  held  that  they  could  not.   The  ground  assumed 
by  tlio  learned  counsel  of  the  respondent  is  that  the  deed 
^ntained  all  the  covenants  Avhioh  could  be  proved,  and,  the 
contract  of  the  parties  being  in  writing,  parol  evidence  could 
Hot  be  given  to  alter,  vary,  change,  or  add  to  it.    As  a  gen^ 
6ral  rule,  when  the  contract  of  the  parties  is  reduced  to  writ- 
nig  and  is  apparently  complete,  the  written  instrument  is 
supposed  to  contain  the  whole  contract,  and  it  cannot  be 
varied  by  parol.     This  perhaps  is  the  universal  rule  in  re-' 
spect  to  contracts  relating  to  personal  property.    But  con- 
tracts in  respect  to  the  sale  and  conveyance  of  land  form 
^  exception  to  this  general  and  salutary  rule.     It  might 
^  more  proper  to  say  that  such  contracts  do  not  come 
'within  the  general  rule.     Preceding  the  conveyance,  there 
^j  of  course,  always  an  agreement  of  sale.     The  deed  may 
contain  a  very  small  part  of  such  contract.    The  deed  is 
.  ®^de  only  in  execution  of  the  contract.    It  does  not  at- 
^^ropt  to  state  the  entire  agreement  in  respect  to  the  subject 
latter,  but  is  merely  adapted  to  transfer  the  title  in  part 
^^^cution  of  the  contract,  and  is  manifestly  incomplete, 
^^s  are  supposed  to  contain  only  the  ordinary  covenants 
J^'title^  and  seldom,  if  ever,  contain  a  covenant  of  warranty 
'•^  '^pect  to  the  quality  of  the  land.     This  deed  is  in  the 
^'^inary  form,  and  contains  only  the  ordinary  covenants. 
Therefore  an  agreement  or  covenant  of  warranty  as  to  the 
P<^lity  of  the  land,  and  as  to  many  other  things  which  were' 
^  Pat*t  of  the  prior  or  contemporaneous  agreement  of  sale, 
^^y  be  shown  by  parol.     Such  evidence  does  not  affect  the 
^^d  or  change  it  in  any  respect. 

^his  court  has  recognized  this  exception  in  respect  to 
*^^8  of  conveyance  in  Hahn  v.  Doolittle^  18  Wis.  196,  and 
^^  Hvhbard  v.  Marshall^  50  Wis.  326.  This  is  the  general 
*<KJtrine  of  the  courts  of  this  country.    Wood,  Pr.  Ev.  6690 ; 
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2  Whart.  Ev.  §  1026;  Chapin  v.  Dobson,  T8  N.  Y.  74.  The 
doctrine  is  well  expressed  in  Miller  v.  Fichthoruy  31  l^a.  St* 
260.  "  A  conveyance  of  land  may  be  complete  for  its  pur- 
pose, which  is  to  declare  and  prove  the  fact  of  conveyance ; 
yet  very  naturally  and  commonly  it  is  but  a  part  execution 
of  a  prior  contract,  and  parol  evidence  is  admissible  to  she  w 
the  true  consideration  for  which  it  was  given  and  all  other 
parts  of  the  transaction,  provided  the  fact  of  conveyance 
he  not  affected  by  it.^^  Garr  v.  Dooley,  119  Mass.  294;  McOor- 
mick  V.  Cheeversy  124  Mass.  262.  In  Ludeke  v.  Sutherland^ 
87  111.  481,  the  sale  and  the  conveyance  were  for  140  acres 
of  land ;  and,  as  a  part  of  the  agreement  of  sale,  if,'  on  a 
resurvey  the  tract  should  contain  more  than  140  acres,  the 
grantee  was  to  pay  for  it  at  the  same  rate,  and  if  less,  the 
grantor  should  restore  the  excess  paid  or  promised.  This 
agreement  was  allowed  to  be  proved  by  parol,  and  sdch 
excess  was  recouped  against  the  note  of  the  grantee  in  suit. 
In  BuzzeU  v.  WiUardy  44  Vt.  44,  it  was  part  of  the  contract 
of  sale  that  the  grantor  should  put  a  wheel  into  the  mill. 
It  was  allowed  to  be  proved  by  pa^-ol.  See,  also,  Ingersoll 
V.  Truelody,  40  Cal.  603;  Kingsbxiry  v.  Moses,  45  K  H.  223. 
It  is  useless  to  prolong  the  citation  of  authorities  beyond 
the  above,  which  were  furnished  by  the  counsel  of  the  ap- 
pellant. This  doctrine  is  not  shaken  or  even  affected  by 
the  authorities  in  the  brief  of  the  respondent's  counsel. 
They  relate  to  agreements  which  are  supposed  to  be  wholly 
reduced  to  writing,  and  in  respect  to  personal  property  and 
other  transactions. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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Verbeok,  Appellant,  vs.  Soott,  imp.,  Eespondent. 

February  t— February  S8,  1888. 

(1)  Mmieipal  bonds:  Prdiminary  inQunction  to  restrain  disposal  by 
holder:  Discretion,  (2)  Who  is  bona  fide  purchaser^  (SJ  Elec- 
tions: Failure  of  electors  to  vote, 

1  Intius  case  the  refosal  of  the  circuit  court  to  grant  a  preliminary 
injunction  restraining  the  holder  of  municipal  bonds  from  dispos- 
ing of  them  pending  the  action  to  have  them  declared  void,  is  held 
not  to  have  been  an  abuse  of  discretion,  the  facts  entitling  the 
plaintiff  to  such  relief  not  being  clearly  shown. 

^  One  who  buys  municipal  bonds  from  a  bona  fide  purchaser,  is  him- 
self a  bona  fide  purchaser,  notwithstanding  any  prior  knowledge 
on  his  part. 

^  An  election  is  not  vitiated  by  the  mere  fact  that  a  considerable 
number  of  the  electors  failed  to  vote. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  C assoday  :  ^ 

This  action  was  commenced  July  14,  1887,  to  restrain  the  ' 
to^n  officers  of  Menasba  from  collecting  a  tax  to  pay  cer- 
^n  bonds  issued  by  such  officers  in  1871  to  the  Wisconsin 
Central  Railroad  Company,  and  to  have  said  bonds  declared 
'^oid  in  the  hands  of  the  defendant  Scott^  and  to  restrain 
^^  from  disposing  of  the  same  during  the  litigation.  None 
of  the  defendants  resisted  the  application  for  a  temporary 
mjuuction  except  ScoU^  and  upon  the  hearing  the  court 
"^e  an  order  restraining  such  officers  from  collecting  the 
^>  but  refusing  to  restrain  Scott  from  disposing  of  the 
houds  during  the  litigation.  From  so  much  of  said  order 
^  ^^fused  to  so  restrain  Scatty  the  plaintiff  appeals. 

It  appears,  from  the  plaintiffs  showing,  in  effect,  that 
•"''^y  10, 1870,  the  railroad  company,  pursuant  to  ch.  126, 
^^s  of  1869,  submitted  to  the  voters  of  the  towns  of 
^^^Uisha  and  Neenah,  respectively,  the  proposition  men- 
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tioned  in  Meiiasha  v.  Wis,  Cent  R.  Co.  65  Wis.  502,  for 
their,  aid  by  each  voting  to  such  company  $50,000  of  its 
bonds  in  consideration  of  that  amount  of  the  capital  stock 
of  such  company,  and  the  building  of  its  depot  on  block  3 
on  Doty's  island,  and  its  road  from  thence  to  the  Wolf 
river,  as  therein  provided;  but  in  the  event  that  Keenah 
failed  to  accept,  and  the  required  additional  sum  of  $50,000 
should  be  furnished  to  the  company  by  individual  subscrip- 
tion to  stock  in  like  amount  and  satisfactorily  secured  to  be 
paid,  the  depot  should  be  located,  and  the  road  constructed 
therefrom,  in  such  place  in  said  town  of  Menasha,  and  on 
such  routo  as  might  be  agreed  upon  between  the  company 
and  the  town,  under  the  proposition  as  therebj^  qualified; 
that  Neenah  refused  to  accept  the  proposition ;  that  Menasha 
accepted  of  it  June  4,  1870;  that  July  15,  1871,  Menasha 
town  bonds  to  the  amount  of  $50,000  were  issued  to  the 
company,  bearing  date  June  1, 1871,  each  payable  to  the 
company,  or  bearer,  in  New  York,  twenty  years  from  date, 
with  coupons  attached  for  semi-annual  interest  at  the  rate 
of  seven  per  cent.;  that  October  12,  1871,  such  town  offi- 
cers burned  and  destroyed  all  of  said  bonds,  and  October 
26,  1871,  issued  similar  bonds  to  the  same  amount;  that  the 
tax  in  the  tax  roll  for  paying  the  interest  thereon  in  1872 
was  restrained  by  order  of  the  court  February  18,  1873; 
that  upon  the  organization  of  the  city  of  Menasha  in  1874, 
one  fourth  of  said  bonds  remained  outstanding  against 
the  town;  that  the  company  never  constructed  any  railroad 
from  said  block  3  to  the  Wolf  river,  or  to  any  other  point; 
that  the  town  officers  knew,  when  they  issued  the  bonds,  that 
the  company  had  not  complied  with  their  proposition; 
that  during  the  time  Scott  was  a  resident  of  Menasha,  and 
knew  all  the  facts  stated,  and  actively  participated  in  pro- 
curing the  vote;  that  May  20,  1887,  the  officers  of  the 
town  agreed  upon  a  compromise  and  settlement  with  Sooit^ 
^Yhereby  the  town  was  to  pay  him  $5,750  in  full  discharge 
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and  satisfaction  of  said  bonds  so  held  by  him;  and  the  same 
was  sabmitted  to  the  qualified  electors  of  the  town  at  a 
special  town  meeting  therefor  June  6, 1887,  and  ratified  and 
agreed  to  by  47  of  the  83  votes  cast  thereat;  and  it  is 
alleged  that  there  were  over  150  qualified  electors  in  the 
town.  Bad  faith  and  collusion  between  Scott  and  such  offi- 
cers in  making  said  settlement  is  charged,  and  denied  on 
the  part  of  the  defense. 

The  complaint  alleges  that  Scott  "  is  not  a  ho^xajide  holder 
of  said  bonds;  and  that  he  received  the  same  well  knowing 
all  the  facts  and  circumstances  aforesaid  in  relation  to  the 
execution  and  issuing  of  said  bonds ;  and  that  the  same  do 
not  constitute  a  valid  and  bona  fide  indebtedness  of  said 
^^n  of  Menasha  to  him.^\    This  is  denied  in  the  same 
J^rnguage,  except  the  omission  of  the  words  "  to  himP    The 
^'omplaint  alleges,  upon  information  and  belief,  that  if  the 
^)750  is  not  paid,  Scott  threatens  and  intends  to  remove 
the  bonds  from  the  state  and  dispose  of  the  same  to  non- 
'^idents  who  can  enforce  payment  in  the  United  States 
^Qii^.    This,  however,  is  denied  on  the  part  of  the  defense. 
'The  defense  denied  that  the  company  had  not  complied 
with  the  terms  and  conditions  of  its  proposition  submitted 
^  the  town;  and,  in  effect,  alleged  that  all  the  terms  and 
^^rtitions  of  said  proposition  had  been  complied  with;  that 
^^etiah  never  subscribed  to  such  railroad  stock  or  any  part 
thereof,  and  never  issued  its  bonds  to  said  company,  and 
'^W  company  never  had  any  Neenah  bonds,  whereupon  the 
^"^pany  made  its  starting   point  in   Menasha  and  con- 
structed its  road  to  the  Wolf  river,  as  it  had  a  lawful  right 
•to  do;  that  the  railroad  runs  nearer  said  block  3,  and  has  a 
'^Pot  in  Menasha  and  also  in  Neenah,  giving  both  of  said 
<5itie8  and  the  present  town  of  Menasha  better  and  nearer 
"^WJilities  for  railroad  purposes  than  if  the  station  or  starting 
point  had  been  upon  said  block  3;  that  the  city  and  town 
^of  Menasha  several  years  ago  settled  and  took  up  all  said 
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bonds  except  the  sixteen  owned  by  Scott^  and  in  such  settle- 
ment used  and  enjoyed  $50,000  of  stock  issued  and  given 
by  the  railroad  company ;  thaX  Scott  had  always  been  ad- 
vised that  the  bonds  were  issued  by  authority  of  law ;  that 
he  received  them  in  good  faith,  and  knew  the  owner  thereof 
paid  a  full  and  valuable  consideration  therefor,  having*  no 
knowledge  whatever  of  any  injunction  or  restraining  order 
or  any  other  fact  or  circumstance  tending  to  invalidate  the 
same;  ihsbt  Scott^s  entire  connection  with  said  bonds  was 
honafide^  without  any  knowledge  or  information  of  any  un- 
lawfulness or  irregularity  in  the  issue  or  delivery  thereof  or 
since,  and  he  denies  that  he  had  owned  and  held  the  bonds 
since  about  the  time  they  were  issued ;  that  the  railroad 
was  constructed  from  a  point  in  Menasha  to  the  Wolf  river; 
that  the  injunction  mentioned  in  the  complaint,  and  which 
was  issued  July  31, 1871,  was  answered  and  never  prosecuted 
to  final  judgment ;  that  the  plaintiff  therein  had  died,  and 
the  suit  never  revived ;  that  the  tax- warrant  to  collect  such 
taxes  was  issued  under  ch.  216,  Laws  of  1887,  returnable  in 
forty  days;  that  all  the  bonds  had  been  paid,  except  the 
sixteen  owned  by  Scott,  and  for  one  fourth  of  which  the 
town  was  liable.  There  were  other  aflBdavits  in  support  of 
the  allegations  on  the  part  of  the  defense,  and  asserting  the 
good  faith  of  the  settlement  between  the  town  officers  and 
Scott  and  the  vote  thereon  by  the  qualified  electors  of  the 
town. 

For  the  appellant  there  was  a  brief  by  Oary  cfe  Forward^ 
attorneys,  and  Moses  Hooper^  of  counsel,  and  oral  argument 
by  Mr.  Gary, 

For  the  respondent  there  was  a  brief  by  Ocibe  Bouchy 
Hent'y  Fitzgihbon^  and  Smith  cfe  Scltoetz^  and  the  cause  was 
argued  orally  by  Mr,  BoucK  They  argued,  inter  all^  that 
when  the  material  facts  are  denied  an  injunction  should  not 
issue.  Menasha  v.  M.  <&  iT,  B,  Co.  52  Wis.  414.  It  should 
issue  only  when  the  right  of  the  plaintiff  is  evident,  prima 
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/oof,  free  from  doubt.  Extreme  caution  should  be  exer- 
cised. Willard's  Eq.  Jur.  343;  Muir  v.  Howell,  37  N.  J. 
Eq.  39.  If  the  respondent  bought  the  bonds  from  a  hona 
fids  holder,  he  has  a  good  title,  and  can  transmit  it  to  a 
person  having  full  knowledge  of  the  illegality,  if  any,  in 
their  inception.  1  Daniel  on  Neg.  Inst.  sec.  803;  Burroughs 
on  Pub.  Sec.  361;  Gomm'ra  v.  Clark,  94  U.  S.  286;*  Crom- 
y^  V.  Sac,  96  id.  59;  Bailey  v.  Bidwell,  13  Mees.  &  W.  73; 
-Hitchellv.  Caiehings,  23  Fed.  Rep.  710;  PaUerson  v.  Wright, 
W  Wis.  289 ;  Pringle  v.  Dunn,  37  id.  449 ;  Kinney  v.  Krvse, 
28  id.  184. 

Cassoday,  J.    The  application  for  this  preliminary  in- 
junction was  undoubtedly  addressed  to  the  sound  discretion 
of  the  trial  court  under  the  facts  and  circumstances  alleged 
i^  the  complaint  and  supported  by  aflBdavits.    Upon  such 
hearing  the  defendant  Scott  controverted,  and  in  fact  dis- 
proved, many  of  such  allegations;  and  alleged  others  as 
stated.    The  court,  in  the  exercise  of  such  discretion,  re- 
fused to  restrain  Scott  from  disposing  of  his  bonds;  and  we 
are  now  asked  upon  the  whole  record,  a  brief  summary  of 
which  is  given  above,  to  reverse  that  part  of  the  order. 
After  a  careful  examination  of  the  record  we  are  unable  to 
say  that  such  discretion  has  been  abused.    The  plaintiff 
brings  this  suit  as  a  resident  freeholder  and  tax-payer  of 
the  town  issuing  the  bonds.    The  burden  was  upon  him  to 
allege  facts  calling  for  equitable  interference  to  prevent  ir- 
i^parable  injury.    It  seems  to  us  that  the  complaint,  with 
the  allegations  therein  disproved,  as  stated,  does  not  come 
up  to  this  requirement.    It  does  not  clearly  appear  that  the 
J^ilroad  company  did  not  comply  with  the  proposition  sub- 
mitted in  1870,  so  far  as  Menasha  was  concerned.    It  does 
not  clearly  appear  that  the  particular  bonds  in  question 
were  issued  in  violation  of  any  injunction.    It  does  pretty 
clearly  appear  that  the  railroaid  stock  received  in  consider- 
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ation  for  such  bonds  was  used  by  the  town  and  city  of  Me- 
nasha,  or  one  of  them  with  the  consent  of  the  other,  many 
years  ago,  in  taking  up  and  settling  all  of  the  bonds  so  is- 
sued, except  those  owned  by  SooU.  It  does  not  clearly  ap- 
pear that  the  sixteen  bonds  in  question  were  never  owned 
by  a  lonajide  purchaser  for  a  full  and  valuable  consideration 
paid  therefor.  If  they  were  ever  owned  by  such  purchaser, 
and  subsequently  were  transferred  to  Scott^  then  he  would 
be  such  hona  fide  purchaser,  notwithstanding  any  prior 
knowledge  on  his  part.  It  does  not  clearly  appear  that  the 
compromise  and  settlement  agreed  upon  by  Soott  and  the 
officers  of  the  town  in  May,  1887,  was  not  honestly  made 
and  in  good  faith  submitted  to  the  qualified  electors  of  the 
town  at  a  special  town  meeting  therefor,  June  6,  1887,  and 
in  good  faith  ratified  and  agreed  to  by  a  majority  of  the 
votes  cast  at  that  election.  The  mere  fact  that  a  c6nsider- 
able  number  of  such  qualified  electors  failed  to  vote  thereon 
did  not  vitiate  the  election.  Under  the  circumstances  stated 
we  are  unwilling  to  disturb  the  action  of  the  trial  court. 

By  the  Court — That  part  of  the  order  of  the  circuit 
court  appealed  from  is  affirmed. 


Abbot,  Trustee,  etc..  Plaintiff  in  error,  vs.  Tollfver,  De- 
fendant in  error. 

February  S — February  £8,  1888, 

Excessive  damages:  Personal  injuries:  Unchfistity, 

1.  The  railroad  car  in  which  the  plaintiff  was  riding  was  deraUed,  and 
she  was  thrown  upon  the  floor  and,  while  attempting  ;to  rise,  was 
again  thrown  backwards  in  a  sitting  position.  She  was  a  large 
woman,  weighing  about  200  pounds.  The  evidence  tended  to  show 
tliat  she  was  rendered  unconscious  for  a  long  time ;  that  for  several 
months  she  was  quite  helpless,  could  not  be  moved  without  mak- 
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iog  her  scream,  and  had  frequent  fainting  spells;  that  she  suffered 
from  pain  in  her  spine  and  womb,  and  at  times  from  pain  and 
numbness  in  her  left  arm  and  limb ;  and  that  up  to  the  time  of  the 
trial,  about  thirteen  months  after  the  accident,  she  Jiad  been  con- 
fined to  her  bed  most  of  the  time.  The  physicians  who  examined 
her  found  a  displacement  and  laceration  of  the  womb,  but  agreed 
that  these  were  not  caused  by  the  shock  or  fall  in  the  car.  It  did 
not  satisfactorily  appear  that  there  was  any  permanent  injury  to 
the  spine.  There  was  evidence  that  the  plaintiff  was  of  unchaste 
character.  Hdd,  that  a  verdict  awarding  $7,000  should  have  been 
set  aside  on  the  ground  that  the  damages  were  excessive. 
3.  The  fact  that  the  plaintiff  is  of  unchaste  character  may  be  consid- 
ered by  the  jury  in  assessing  compensatory  damages  for  personal 
injoriffl  caused  by  negligence. 

ERROR  to  the  Circuit  Court  for  Winnebago  County. 

The  action  was  brought  against  Edwin  H,  Ahboi  and 
^'obn  A.  Stewart,  as  trustees  of  the  Wisconsin  Central  Rail- 
^^  Company,  to  recover  damages  for  personal  injuries 
aWeged  to  have  been  sustained  by  the  plaintiff  by  reason  of 
the  negligence  of  the  said  trustees  and  their  servants  in  the 
construction,  maintenance,  and  care  of  the  railroad  and  its 
^oipments.  The  facts  will  sufficiently  appear  from  the 
opinion.  The  trial  took  place  in  May,  1887.  The  plaintiff 
^  a.  verdict  for  $7,000.  The  defendant  Ahhot  sued  out  a 
''^t  of  error  to  review  the  judgment  entered  thereon. 

^^>*  the  plaintiff  in  error  there  was  a  brief  by  Charles 

W^  J^Jcer^  and  oral  argument  by  Mr,  Felker  and  D,  S. 

"^^^.    In  the  followmg  cases,  where  the  injuries  received 

were    much  more  severe,  the  probable  injury  much  more 

-ertaiiij  the  capacity  to  earn  much  greater,  and  the  pecun- 

^y  loss  growing  out  of  the  disability  to  attend  to  business 

iw  tDore  apparent,  it  has  been  held  that  a  less  amount  of 

damages  was  excessive:   Baker  v.  Madison^  62  Wis.  137; 

Ooodno  V.  Oshkosh,  28  id.  300;  Sioux  City  c&  P.  R.  Co,  v. 

^^y«07i,  18  Am.  &  Eng.  R.  Cas.  68,  76;  Mclntyre  v.  N. 

^'  C.  S.  Co.  47  Barb.  515;  Chicago  c6  R,  L  R,  Co,  v. 

^(^Sean,  40  111.  218,  238,  242;  Chicago^  R.  I.  <&  P.  R,  Co, 

Vou7l  — 5 
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V.  McAra,  52  id.  296;  Chicago,  R,  L  dk  P.  R.  Co.  v.  McKU- 
trick,  78  id.  619;  Spicer  v.  C  cfe  N.  W.  R.  Co.  29  Wis.  580; 
Murray  v.  H.  R.  R.  Co.  47  Barb.  196,  204. 

Far  the  defendant  in  error  there  was  a  brief  by  Ocibe 
Bouck,  attorney,  and  Oeo.  P.  Roasman,  of  counsel,  and  oral 
argument  by  Mr.  Bouck.  To  the  point  that  the  dama.ges 
were  not  excessive,  they  cited  Chroves  v.  Rochester,  39  Hun, 
5;  InUrnatioiial  cfe  G.  JV.  R.  Co.  v.  Gilbert,  64  Tex.  536; 
Cumminga  v.  Nat.  F.  Co.  60  Wis.  617;  Draper  v.  Baker ^  61 
id.  450;  Funston  v.  C,  R.  I.  cfe  P.  R.  Co.  61  Iowa,  452; 
Harrold  v.  N.  Y.  Ele.  R.  Co.  24  Hun,  184;  Ferguson  v. 
W.  C  R.  Co.  63  Wis.  145;  3  Suth.  on  Dam.  289;  Johnson 
V.  C.  dk  N.  W.  R.  Co.  64  Wis.  425. 

Cole,  C.  J.  Some  objections  are  taken  to  the  rulings  of 
the  circuit  court  in  admitting  or  excluding  evidence  on  the 
trial,  but  as  we  have  concluded  that  the  judgment  must  be 
reversed  on  another  ground  it  is  not  necessary  to  determine 
whether  these  rulings  were  erroneous  or  not.  Whether  the 
court  erred  in  not  permitting  the  witness  Jone^  to  testify 
to  the  matters  concerning  which  he  was  interrogated,  de- 
pended upon  the  fact  whether  Jones  was  the  plaintifFs  hus- 
band or  not.  The  plaintiff  testified  on  the  trial  that  she 
was  never  married  to  him,  though  she  had  stated  in  her 
deposition  previously  taken  that  she  was  married  to  Jones 
after  she  was  divorced  from  Miller.  Jones  was  called  by 
the  defendant,  and  testified  that  he  was  married  to  the 
plaintiflF  in  1877,  at  Hancock,  Wisconsin,  by  a  justice  of  the 
peace  by  the  name  of  Moore,  and  the  justice  himself  testi- 
fied that  he  performed  the  marriage  ceremony  between 
Jones  and  the  plaintiff  on  the  25th  or  26th  of  February, 
1877,  at  the  town  of  Hancock,  where  he  then  lived  and  held 
the  oflice  of  justice  of  the  peace.  On  this  state  of  the  evi- 
dence there  was  good  ground  for  holding  that  Jones  was 
not  a  competent  witness.    The  defendant  ought  not  to  dis- 
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credit  his  own  witness,  bnt  assume  that  he  told  the  trath  in 
the  matter.  This  is  the  only  remark  we  feel  called  upon  to 
make  upon  this  point 

The  plaintiff  was  injured  while  traveling  as  a  passenger 
on  the  Wisconsin  Central  Railway,  in  April,  1886,  between 
Dorchester  and  Stetsonville.  The  parlor  car  in  which  she 
was  riding  got  partially  off  the  track,  made  a  lurch,  and 
threw  the  plaintiff,  as  she  was  rising  from  her  chair,  down 
on  the  floor  in  the  center  of  the  car;  and  while  she  was  at- 
tempting to  rise  she  was  again  thrown  backwards  in  a 
sitting  position.  The  accident  doubtless  happened  in  con- 
sequence of  the  track  being  in  a  defective  state;  the  ties 
^ere  badly  decayed,  and  this  caused  the  rail  to  spread  and 
the  car  getting  off  the  track  or  becoming  derailed.  The 
negligence  of  the  defendant  in  failing  to  keep  the  road-bed 
^n  a  reasonably  safe  condition  is  not  seriously  denied,  nor 
could  it  well  be  upon  the  proofs.  The  plaintiff  was  ren- 
dered unconscious  by  the  fall,  and  had  no  recollection  of 
anything  which  occurred  on  her  journey  home  to  Ashland. 
;  She  was  entirely  helpless,  and  says  it  was  quite  a  number 

of  days  before  she  became  conscious,  and  when  she  did  she 
could  not  even  move  her  fingers  without  crying  out.    Her 
I  left  arm  and  limb  were  numb;  "she  was  in  sinking  spells 

most  of  the  time,  and  was  in  pain  all  over,"  as  she  describes 
her  condition.  She  suffered  from  pain  in  her  spine  and 
womb.  Dr,  Hosmer,  who  was  called  to  attend  her  the 
iiight  she  reached  home,  says  she  complained  of  her  womb, 
^d  he  found  she  was  sore  up  and  down  the  back;  he  saw 
flo  black  and  blue  spots  on  her  body  anywhere,  but  her 
spine  was  sensitive  or  tender.  When  he  made  an  examina- 
tion, as  he  did  some  weeks  after  the  accident,  he  found  a 
displacement  and  laceration  of  the  womb,  and  he  thought 
there  was  more  or  less  concussion  of  the  spinal  column. 
Se  says  she  was  troubled  with  fainting  spells,  something 
l^ko  epileptic  fits.    He  attended  upon  her  for  some  months. 
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At  times,  he  says,  she  got  along  very  well,  and  was  recov- 
ering, but  a  little  indiscretion  on  her  part,  in  attempting  to 
sit  up,  would  bring  her  back  just  as  she  was  at  first.  Dr. 
Madden  also  called  to  see  the  plaintiflF,  in  consultation  with 
Dr.  Hosmer,  three  or  four  days  after  she  was  injured,  and 
he  saw  her  several  times  afterwards.  He  made  an  exami- 
nation, and  found  a  soreness  or  tenderness  along  the  spinal 
column,  and  an  enlargement  and  laceration  of  the  womb. 
He  agreed  with  Dr.  Hosmer  as  to  her  condition,  but  thought 
she  was  suffering  from  no  organic  trouble  except  the  dis- 
placement or  inflammation  of  the  womb.  He  discovered 
no  symptoms  of  any  organic  disease  of  the  spine,  except 
the  statements  of  the  plaintiff.  The  nurses  who  had  the 
care  of  the  plaintiff  for  several  months  say  she  complained 
of  pain,  was  quite  helpless,  could  not  be  moved  without 
making  her  scream,  and  that  she  had  frequent  fainting 
spells.  The  plaintiff  says  she  has  not  walked  nor  stood 
upon  her  feet  since  the  injury,  and  that  at  times  she  suf- 
fered from  pain  and  numbness  in  her  left  arm  and  limb. 
It  appears  that  she  has  been  confined  to  her  bed  most  of 
the  time  up  to  the  trial,  and  has  suffered  considerable  pain. 
The  jury  gave  a  verdict  for  $7,000  damages,  Avhich,  it  is 
claimed  on  the  part  of  the  defendant  below,  is  dispropor- 
tionate to  any  injury  proven,  and  should  be  set  aside  as  ex- 
cessive. We  are  inclined  to  sustain  this  position  as  sound. 
We  have  stated  the  material  testimony  given  on  the  part 
of  the  plaintiff  as  to  the  nature  and  extent  of  her  injury. 
To  our  minds  it  fails  to  show  that  she  sustained  any  per- 
manent injury  by  the  fall.  She  is  a  large  woman,  weighing 
about  200  pounds,  and  doubtless  received  a  severe  shock  or 
jar  when  thrown  upon  the  floor  of  the  car.  But  the  medi- 
cal testimony  offered  on  her  side  does  not  satisfactorily 
show  that  she  suffered  any  permanent  injury  to  the  spine 
by  the  fall.  The  probability  that  she  did  sustain  any  such 
injury  is  greatly  weakened,  if  not  fully  disproved^  by  the 
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medical  testimony  given  on  the  part  of  the  defendant. 
These  physicians  were  of  the  opinion  that,  if  there  had  been 
any  concussion  of  the  spine,  there  would  be  some  indica- 
tions of  paralysis  resulting  from  it,  and  none  such  was 
shown.  They  thought  all  the  real  pain  which  the  plaintiff 
soflfered  was  caused  by  the  disease  and  laceration  of  the 
womb;  and  all  the  physicians  agreed  that  this  Avomb  diffl- 
cnlfey  was  not  produced  by  the  shock  or  fall  in  the  car.  Dr. 
Hosmer  says  the  plaintiff  was  getting  better  of  her  nervous 
symptoms,  and  Dr.  Madden  thought  there  was  probably  no 
organic  trouble  of  the  nervous  system.  The  physicians  on 
the  part  of  the  defense  were  of  the  opinion  that  her  pains 
were  largely  imaginary  or  feigned.  But  the  evidence  is  so 
unsatisfactory  and  inconclusive  as  to  whether  there  was  any 
injury  to  the  spine  resulting  from  the  fall,  that  it  does  not 
warrant  giving  damages  on  that  ground;  for,  unless  we  are 
prepared  to  say  that  the  whole  matter  of  danntges,  in  a  case 
of  personal  injury  by  a  railroad  company,  rests  entirely  in 
the  judgment  and  discretion  of  the  jury,  it  is  obvious  there 
should  be  some  basis  for  damages  in  the  proof  oflFered. 
The  learned  circuit  judge  charged  the  jury  that  if  they 
found  the  plaintiff  had  an  injury  to  or  disease  of  the  womb 
prior  to  the  accident,  they  ought  to  take  into  consideration 
the  nature  and  extent  of  that  injury  or  disease,  and  whether 
any  or  all  the  pains  which  she  claims  to  have  suffered  pro- 
ceeded from,  or  were  caused  by,  this  injury  or  disease  of 
the  womb.  If  so,  the  plaintiff  was  not  entitled  to  recover 
damages  for  such  pain  and  suffering.  Notwithstanding 
^  direction,  we  are  unable  to  account  for  the  verdict,  ex- 
cept upon  the  theory  that  damages  were  actually  given  for 
*  supposed  permanent  injury  or  disability  of  the  spine,  of 
which  there  was  no  satisfactory  proof.  We  have,  in  a 
Dumber  of  cases,  set  aside  verdicts  where  the  damages 
awarded  exceeded  all  fair  compensation  for  injuries  proven, 
h  the  present  case  we  think  the  jury  must  have  been  mis- 
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led,  or  were  influenced  by  some  improper  bias,  in  giving  so 
large  a  verdict,  which  is  quite  disproportionate  to  any 
injury  proven. 

The  judge  likewise  charged  that  the  defendant,  if  liable, 
was  liable  for  all  the  direct  injuries  resulting  from  its  neg- 
ligent acts;  that  the  fact  that  the  plaintiff  is  an  unchaste  wo- 
man, or  has  more  than  one  husband,  has  nothing  to  do  with 
the  damages,  if  any,  she  is  entitled  to  recover  for  injuries 
received;  that  an  unchaste  woman,  or  a  woman  who  has 
several  husbands,  if  injured  on  a  railroad  train,  is  entitled 
to  recover  the  same  damages  for  injuries  received  as  a  chaste 
woman,  or  a  woman  who  has  only  one  husband.  This 
charge  was  excepted  to,  and  we  think  it  had  a  tendency  to 
mislead  the  jury  on  the  question  of  damages.  We  do  not 
wish  to  intimate  that  an  unchaste  woman  who  is  maimed 
and  disabled  by  an  accident  on  the  railroad  may  not  suffer 
as  much  pain  of  body  or  anxiety  of  mind  as  a  virtuous 
woman  would  from  a  like  injury;  but  still,  when  it  comes 
to  a  question  of  awarding  damages,  it  may  be  that  a  jury 
would  not  give  —  perhaps  ought  not  to  give  —  the  same  dam- 
ages for  injuries  to  an  unchaste  woman  that  they  would 
allow  a  virtuous,  intelligent,  and  industrious  woman,  who 
could  command  good  wages  or  take  care  of  a  family.  The 
fact  of  chastity,  as  well  as  other  personal  virtues  and  busi- 
ness qualifications,  would  be  proper  matters  for  a  jury  to 
consider  in  making  up  their  verdict  as  to  what  damages 
should  be  given  as  a  compensation  for  the  injury  received, 
in  view  of  all  the  facts. 

We  think  the  court  erred  in  refusing  a  new  trial  on  the 
ground  that  the  damages  were  excessive.  For  this  reason 
the  judgment  of  the  circuit  court  is  reversed  and  a  new 
trial  awarded. 

By  the  Court, —  Ordered  accordingly. 

See  note  to  this  case  in  86  N.  W.  Rep.  622.—  Rep. 
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Walter  A.  Wood  Reaping  and  Mowing  Machine  Company, 
Appellant,  vs.  Stenel,  Respoadent. 

February  S—  Fehruai'y  28,  1888. 

Sakofdiattela:  StattUe  of  frauds:  Aecepta^ice:  Instructions  to  jury: 
New  trial. 

In  aD  action  to  reoovdr  $200,  the  price  of  a  harvester,  there  was  evi- 
deDoe  of  a  parol  contract  that  defendant  would  accept  the  machine 
if,  in  a  field  trial,  the  judges  should  decide  in  its  favor.  The  court 
instracted  the  jury  that  this  evidence  was  of  no  consequence,  ex- 
cept as  it  might  aid  them  in  determining  whether  defendant  did 
accept  the  machine,  and  that  they  had  a  right  to  take  it  into  con- 
sideration only  for  the  purpose  of  determining  that  question.  HeUi, 
that  an  order  granting  a  new  trial  because  the  court  failed  to  in- 
struct the  jury  that  such  promise  did  not  constitute  an  acceptance 
and  that  defendant  could  refuse  to  take  the  machine  notwithstand- 
ing the  promise,  must  be  reversed  because  the  charge  given 
covered  the  ground. 

■^PEAL  from  the  Circuit  Court  for  Calumet  County. 
Tie  case  is  stated  in  the  opinion. 

^^^  the  appellant  there  was  a  brief  by  JV^aah  cfe  Naahy 
*od  oral  argument  by  Mr.  Z.  J.  Nmh, 
^che  Boucky  for  the  respondent. 

l*YOK,  J,  This  is  an  appeal  from  an  order  of  the  circuit 
pourt  granting  a  new  trial  for  errors  which  the  court  deemed 
'^  had  Committed  by  refusing  to  give  the  jury  certain  in- 
structions proposed  on  behalf  of  the  defendant. 

■l-Qe  action  is  for  the  price  of  a  harvester  and  binder  al- 
leged to  have  been  sold  by  the  plaintiff  to  the  defendant. 
Ihe  answer  is  a  general  denial.  The  price  of  the  machine 
was  %2O0.  The  contract  of  sale  was  by  parol,  and  hence 
vrituiix  the  statute  of  frauds.  The  question  litigated  was 
'wnether  the  defendant  had  accepted  the  machine.  He  had 
^^^^^ed  it  upon  trial,  and,  before  accepting  it,  arranged 


Digitized  by 


Google 


73  SUPREME  COURT  OF  WISCONSIN, 

Walter  A.  Wood  Reaping  and  Mowing  Machine  Co.  vs.  Stenel. 

with  the  agent  of  the  plaintiff  for  a  competitive  trial  with 
another  machine.  This  is  referred  to  as  a  field  trial.  It 
was  claimed  on  the  part  of  the  plaintiff  that  the  defendant 
agreed  that  if  a  committee  which  had  been  agreed  upon 
should  decide  in  favor  of  the  plaintiff's  machine  he  (the  de- 
fendant) would  keep  it.  The  testimony  tended  to  prove 
such  agreement.     The  committee  so  decided. 

It  was  stated  in  the  order  granting  a  new  trial  that  the 
same  was  granted  for  the  sole  and  only  reason  that  the 
court  refused  to  give  the  following  instructions  asked  by 
the  defendant,  to  wit:  " If  the  defendant,  on  the  day  of  the 
trial  or  before  the  trial,  said  to  the  agent  or  agents  or  em- 
ployee of  the  plaintiff  that  he  would  keep  the  machine  the 
committee  decided  in  favor  of,  and,  after  the  trial,  refused 
to  take  the  Wood  machine,  this  did  not  constitute  an  ac- 
ceptance. Such  promise  was  not  valid,  unless  followed  by 
an  acceptance.  Unless  followed  by  an  acceptance,  a  void 
contract.  He  was  not,  by  reason  of  such  promise  and  the 
decision  of  the  committee,  obliged  to  accept  the  machihe. 
lie  could  refuse  to  accept  the  machine,  even  if  he  so  said 
he  would  take  the  machine  if  the  committee  decided  in 
favor  of  it."  Such  being  the  order  of  the  court,  no  question 
of  discretion  is  presented.  If  it  was  error  to  refuse  the 
above  instructions,  a  new  trial  was  prqperly  granted ;  other- 
wise, not.  BvshneU  v.  Scott,  21  Wis.  451 ;  Janes  v.  Evans, 
28  Wis.  168;  Duffy  v.  G.  cfe  N.  W.  li.  Co.  34  Wis.  188. 

Probably,  the  propositions  which  the  court  refused  to  give 
were  correct  statements  of  the  law,  but  we  think  they  were 
substantially  given  in  the  general  charge.  If  so,  it  was  not 
error  to  refuse  to  give  them.  In  the  general  charge  we 
find  the  following  iiistructions : 

"The  principal  question  with  which  you  have  got  to 
deal  is  to  determine,  from  all  the  evidence  in  the  case, 
whether  or  not  the  defendant  did  accept  the  machine. 
Now,  there  has  been  a  good  deal  of  talk,  gentlemen,  and 
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considerable  proof  pro  and  con^  as  to  the  trial  of  this  ma- 
chine,—the  first  trial  which  was  had  the  first  day,  and  as 
to  the  field  trial-,  and  what  was  done  at  that  time,  and 
what  the  judges  said,  and  the  decision  they  rendered  about 
it  Now,  so  far  as  the  present  issue  is  concerned, —  so  far 
asyoaare  concerned  in  dealing  with  this  case, —  all  that  is 
of  no  consequence,  except  as  it  may  bear  upon  the  question 
whether  or  not  the  defendant  accepted  this  machine.  It  is 
all  of  no  consequence,  except  as  it  may  aid  you,  if  it  does 
aid  you,  in  determining  the  question  whether  or  not  the 
defendant  did  accept  this  machine;  and  for  that  purpose 
only  you  have  a  right  to  take  into  consideration  all  that 
evidence." 

%  this  instruction  the  jury  were  emphatically  told  that 
the  defendant's  agreement  to  take  the  machine  in  favor  of 
which  the  committee  should  decide  did  not  bind  the  de- 
'endant,  and  was  of  no  importance  in  the  case,  except  they 
^'^bt  consider  the  circumstance  as  bearing  upon  the  ques- 
^^  of  acceptance.     The  charge  covers  the  whole  ground 
^t^e    proposed  instructions,  and  the  defendant  has   no 
cause  for  complaint  because  such  instructions  were  not  re- 
peated. 

^y  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  will  be  remanded  with  directions  to  that 
^5oart  to  deny  the  motion  for  a  new  trial. 
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HiNEB,  Administrator,  etc.,  Respondent,  vs.  Thb  City  of 
Fond  du  Lac,  Appellant. 

February  S — February  08,  1888. 

CIS)  Municipal  corporations:  Injury  from  defective  sidewalk:  Fond 
du  Lac  charter:  Notice  of  injury:  Exhausting  remedy  against  M- 
ovmer:  Burden  of  proof:  Pleading:  Notice  of  defect:  Nonsuit, 
(4J  Survival  of  actions.  (5)  Taxation  of  costs  in  supreme  court: 
Printed  case, 

1.  Sec.  204  of  the  Fond  du  Lac  city  charter  (ch.  240,  Laws  of  1879),  re- 

lating to  the  notice  to  be  given  before  an  action  in  tort  can  be 
maintained  against  the  city,  being  at  variance  with  sec.  1839,  R.  S. , 
supersedes  that  section,  and  in  an  action  of  that  nature  against 
said  city  the  complaint  must  allege  the  giving  of  the  notice  re- 
quired by  the  charter.  Plum  v.  Fond  du  Lac,  51  Wis.  898,  distin- 
guished. 

2.  Sec.  206  of  said  charter  provides  that  in  case  of  injury  from,  the 

defective  or  dangerous  condition  of  a  sidewalk  caused  by  the  neg- 
ligence of  any  person,  such  person  shall  be  primarily  liable,  and 
the  city  shall  not  be  liable  until  all  legal  remedies  against  hinx  have 
been  exhausted.  Sec.  207  makes  the  obligation  of  lot-owners  to 
keep  the  sidewalks  in  repair  an  absolute  one,  not  dependent  on 
any  notice  from  the  city  authorities.  Held,  that  in  an  action 
against  the  city  where  the  plaintiif  has  proved  the  facts  which 
show  the  primary  liability  of  a  lot-owner,  the  burden  is  upon  him 
to  show  further  that  he  has  exhausted  his  legal  remedies  against 
such  owner.  [Whether  the  latter  fact  is  a  condition  precedent  to 
the  right  to  maintain  the  action,  performance  of  which  must  be 
averred  in  the  complaint,  not  determined.]  Amos  v.  Fond  du  Lac, 
46  Wis.  695,  distinguished. 
8.  A  sidewalk  had  been  defective  for  several  weeks.  On  the  day  of 
the  injury  it  had  been  repaired  and  new  planks  laid,  but  the  work 
of  spiking  the  planks  down  had  not  been  completed.  The  plaintiff 
was  injured,  in  the  evening,  by  stepping  upon  the  end  of  one  of 
such  loose  planks.  The  case  was  tried  on  the  theory  that  the  jMre- 
vious  defective  condition  of  the  sidewalk  was  the  proximate  cause 
of  the  injury,  and  on  that  theory  the  jury  found  that  the  injury 
was  caused  by  the  negligence  of  the  city.  There  being  no  claim 
or  pretense  that  any  city  official  had  anything  to  do  with  leaving 
the  new  planks  loose,  or  had  actual  or  constructive  notice  that  they 
were  so  left,  it  is  heid  that  a  nonsuit  should  have  been  granted. 
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fi  Whether  the  words  "  or  other  damage  to  the  person  "  in  sec.  4353, 
R.  S.,  as  amended  by  ch.  280,  Laws  of  1887  (relating  to  the  sur- 
Tival  of  actions),  should  be  construed  to  mean  damage  resulting 
from  force,  not  determined.] 

S.  The  printed  case  herein  consists  of  222  pages,  and  contains  about 
200  pages  of  testimony,  which  should  have,  been  condensed  into 
one  third  of  that  space.  The  clerk  is  directed,  in  the  taxation  of 
costs,  to  allow  for  the  printing  of  100  pages  only. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 
This  action  was  originally  brought  by  the  plaintiff's  in- 
testate, Bridget  Cuff,  together  with  her  husband,  to  recover 
damages  alleged  to  have  been  received  by  the  said  Bridget 
on  April  11,  1879,  by  reason  of  a  defective  sidewalk  on  Kose 
street  in  the  defendant  city.    The  complaint  was  afterwards 
^smissed  as  to  the  husband,  and  the  action  proceeded  in 
^oe  name  of  the  said  Bridget  as  the  sole  plaintiff. 

It  is  alleged  in  the  complaint  that  the  sidewalk  in  ques- 
^'on  adjoined  lots  93  and  94.  The  complaint  also  states  the 
pondition.of  the  sidewalk  and  the  circumstances  of  the  in- 
jury with  reasonable  particularity,  and  the  duty  of  the  city 
^  keep  the  same  in  repair.  It  also  alleges  that  notice  in 
writing,  signed  by  the  plaintiff,  "describing  generally  the 
insaflBciency  or  want  of  repair  of  said  sidewalk,  and  describ- 
i*ig  the  place  where  the  injury  occurred,  and  claiming 
satisfaction  for  such  injury  from  said  city,  was  duly  served 
on  tile  city  clerk  of  the  city  of  I^ond  du  Lac  within  ninety 
days  after  the  happening  of  the  accident." 

^he  answer  is  substantially  a  general  denial.  It  also  al- 
leges that  said  lots  93  and  94  were  owned  by  some  person 
unknown  to  the  defendant;  that  it  was  the  duty  of  such 
owtxer  to  keep  the  same  in  repair;  and  that  the  plaintiff  has 
not  exhausted  all  her  legal  remedies  against  such  owner  or 
the  occupant  of  the  premises. 

Tlie  evidence  given  on  the  trial  showed  conclusively  that 
the  sidewalk  at  the  place  of  the  injury  had  been  greatly 
damaged  and  partly  destroyed  by  a  freshet  some  weeks  be- 
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fore  the  plaintiff  was  injured,  portions  of  it  having  heeik 
washed  away ;  and  that  it  became  thereby  practically  im- 
passable, and  remained  in  that  condition  until  the  day  the 
plaintiff  was  injured.  On  that  day,  and  before  the  injury, 
the  sidewalk  was  repaired  by  and  under  the  direction  of  the 
agent  of  the  owner  of  the  lot.  Mrs.  Cuff  lived  near  the 
place,  and  frequently  passed  there,  always  going  in  the  street 
after  the  destruction  of  the  sidewalk.  She  passed  the  place 
on  the  afternoon  of  April  11th  while  the  sidewalk  was  be- 
ing repaired,  going  in  the  street  at  that  point.  On  her  re- 
turn home,  in  the  evening,  she  found  the  planks  of  the  walk 
all  in  place,  and  attempted  to  pass  over  them.  The  planks 
were  laid  lengthwise  of  the  walk.  She  stepped  upon  a  plank 
that  had  not  been  spiked,  one  end  of  which  did  not  rest 
upon  the  stringer.  The  plank  was  displaced  by  her  weight, 
and  she  fell  through  the  sidewalk,  receiving  the  injuries 
complained  of. 

At  the  close  of  the  plaintiffs  testimony  a  motion  for  a 
nonsuit  was  made  on  behalf  of  the  defendant  and  denied 
by  the  court.  The  jury  returned  a  special  verdict  as  fol- 
lows: "(1)  Was  the  sidewalk  on  the  north  side  of  Hose 
street,  in  the  city  of  JFond  du  LaCj  defendant,  on  the  lltb 
day  of  April,  1879,  at  or  about  the  place  described  in  this 
action,  out  of  repair  and  unsafe  to  pass  over?  Yes.  (2) 
Had  such  defect  existed  for  a  period  of  four  weeks  or  more 
before  said  11th  day  of  April?  Yes.  (3)  Were  there  suit- 
able barriers  erected  or  placed  across  said  sidewalk  on  both 
sides  of  the  place  out  of  repair  on  or  about  7  o'clock  in  the 
evening  of  April  11th,  1879,  to  remain  there  for  the  night, 
by  persons  engaged  in  repairing  said  walk,  to  warn  off  and 
give  notice  to  all  persons  passing  over  the  same  that  said 
walk  was  out  of  repair  and  unsafe  to  pass  over?  No.  (4) 
Was  the  defendant  guilty  of  negligence  in  failing  to  repair 
said  sidewalk  or  in  leaving  it  in  the  condition  it  was  on  said 
evening?    Yes.    (5)  Did  the  plaintiff  use  ordinary  care  and 
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pradence  by  choosing  to  pass  over  said  sidewalk,  so  out  of 
'©pair,  on  her  return  home  on  the  evening  of  said  11th  day 
of  April?  Yes.  (6)  Did  the  plaintiff  fall  into  said  sidewalk 
on  the  evening  of  April  11,  1879,  and  receive  an  injury 
therefrom?  Yes.  (7)  Was  such  injury,  if  any,  caused  by 
tie  negligence  of  the  city?  Yes.  (8)  What  amount  of 
damages,  if  any,  did  the  plaintiff  sustain  from  the  injury 
'Reived  in  falling  into  said  sidewalk  at  the  time  and  place 
aforesaid?    $4,500.'' 

At  the  same  term,  and  before  judgment,  a  motion  was 
'Dade  on  behalf  of  the  defendant  city  for  a  new  trial.    Sev- 
^^l  reasons  were  assigned  therefor,  among  them  that  the 
yerdict  was  not  supported  by  the  evidence,  and  that  the 
^^^''lages  were  excessive.    The  court  ordered  that  a  new 
trial  be  granted,  unless  the  plaintiff  remit  $1,000  of  the  ver- 
dict.     The  plaintiff  thereupon  remitted  $1,000  therefrom, 
MiA  tbe  motion  for  a  new  trial  was  denied.    Judgmerit  was 
ttiweupon  entered  for  the  plaintiff  for  $3,500,  and  costs. 
The  defendant  appeals  from  such  judgment. 
.    After  the  appeal  was  taken,  probably  in  the  early  part  of 
1887,  the  plaintiff  Mrs.  Cuff  died,  and  July  11th  of  that 
year  the  action  was  revived  in  this  court  in  the  name  of  her 
administrator,  the  present  plaintiff. 

for  the  appellant  there  was  a  brief  by  P.  H.  Martin^ 
City  A^ttorney,  and  oral  argument  by  £dw.  S.  Bragg  and 
•^'•-  Martin. 

*^>*  the  respondent  there  was  a  brief  by  J.  H.  McCro7*yy 
and  oral  argument  by  F.  F.  Duffy  and  Mr.  McCrory. 

"^^Oij,  J,    This  record  develops  at  least  three  material 

errors^  any  one  of  which  is  necessarily  fatal  to  the  judg- 

^*^^^^*     These  will  be  stated  and  considered  in  their  order. 

^  At  the  commencement  of  the  trial  the  defendant  ob- 

3^^^^  to  the  admission  of  any  evidence  under  the  com- 

pmiixt^  for  the  reason  that  it  does  not  state  facts  sufficient 


Digitized  by 


Google 


78  SUPREME  CCURT  OF  WISCONSIN, 

Hiner,  Adm'r,  etc.  vs.  The  Cit  j  of  Fond  du  Lac. 

to  constitute  a  cause  of  action.  The  point  of  the  objection 
was  that  the  complaint  does  not  aver  the  giving  of  any  suf- 
ficient notice  of  the  injury  to  the  city  authorities.  The  ob- 
jection was  overruled.  If  the  giving  of  the  notice  required 
by  law  is  not  averred  in  the  complaint,  the  pleading  is  fatally 
defective,  and  the  objection  should  have  been  sustained. 
Susenguth  v.  Rantoul^  48  Wis.  334;  Benware  v.  Pine  Valley, 
53  Wis.  527;  C.  cfe  N.  W.  R.  Co.  v.  Lwnglade,  55  Wis.  116. 
The  notice  alleged  ih  the  complaint  would  probably  be  suf- 
ficient under  sec.  1339,  E.  S.,  but  that  statute  is  not  in  force 
in  the  city  of  Fond  du  Lac.  Sec.  204,  tit.  17,  of  the  charter 
of  that  city,  enacted  in  1879,  is  as  follows:  "No  action  in 
tort  shall  lie  or  be  maintained  against  the  city  of  Fond  du 
Lac^  unless  a  statement  in  writing,  signed  by  the  person  in- 
jured or  claiming  to  be  injured,  of  the  wrong  and  circum- 
stances thereof,  and  amount  of  damages  claimed,  shall  be 
presented  to  the  common  council  within  ninety  days  after 
the  occurring  or  happening  of  the  tort  alleged."  Laws  of 
1879,  ch.  240,  p.  443.  It  will  be  seen  by  comparing  them 
that  the  charter  provision  is  at  variance  with  sec.  1339,  R.  S., 
in  that  it  requires  the  notice  to  be  given  to  the  common 
council  instead  of  the  mayor  or  city  clerk,  and  requires  the 
amount  of  damages  claimed  to  be  stated  in  the  notice, 
which  sec.  1339  does  not,  and  also  requires  the  wrong  and 
circumstances  thereof  to  be  stated,  instead  of  stating  the 
place  where  such  damages  occurred  and  the  insuflBciency  or 
want  of  repair  which  occasioned  it.  Some  of  these  vari- 
ances are  material,  and  render  the  two  acts  inconsistent 
with  each  other.  They  cannot  both  stand.  Hence,  under 
sec.  4086,  R.  S.,  the  charter  provision  prevails,  and  sec.  1339 
is  not  in  force  in  the  city  of  Fond  du  Lao. 

It  is  quite  true  that  the  testimony  (received  under  objec- 
tion) shows  a  substantial  compliance  with  the  requirements 
of  sec.  204.  But,  without  an  amendment  of  the  complaint, 
the  testimony  should  not  have  been  received.    No  oflfer  to 
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.  amend  the  complaint  was  made.  It  is  clear  that  the  com- 
plaint avers  no  sufficient  notice  of  the  injury,  as  required  by 
sec.  204;  and,  inasmuch  as  such  averment  is  essential  to  the 
validity  of  the  complaint,  the  demurrer  ore  tentes  thereto 
sbonid  have  been  sustained. 

Before  leaving  this  branch  of  the  case,  it  should  be  ob- 
served that  the  case  of  Plum  v.  Fond  du  Zac,  51  Wis.  393, 
arose  before  the  enactment  of  the  charter  of  1879,  and  it 
was  there  held  that  the  notice  required  by  sec.  1339,  E.  S., 
should  have  been  averred.  At  that  time  the  charter  of 
-Fond  du  Lac  contained  no  provision  corresponding  with 
sec.  204  of  the  present  charter,  so  far  as  we  are  advised. 

2.  The  next  error  is  the  failure  of  the  plaintiff  to  exhaust 
her  legal  remedies  against  the  owner  of  lots  93  and  94  be- 
fore bringing  this  action.    The  charter  provision  on  that 
sabject  is  found  in  sec.  206  of  the  charter  of  1879.     The 
section  reads  as  follows:  "In  case  of  injury  or  damage  by 
reason  of  insufficient,  defective,  or  dangerous  condition  of 
streets,  sidewalks,  drains,  sewers,  gutters,  ditches,  or  bridges, 
produced  or  caused  by  the  wrong,  neglect  of  duty,  default, 
or  negligence  of  any  person  or  corporation,  such  person  or 
corporation  shall  be  primarily  liable  for  all  damages  for 
such  injury,  in  suit  for  the  recovery  thereof  by  the  persoA 
sustaining  such  damages,  and  the  city  shall  not  be  liable 
^erefor  until  all  legal  remedies  shall  have  been  exhausted 
^  <^llect  such  damages  from  such  person  or  corporation." 
^^  ^as  held  in  Amos  v.  Fond  du  Lao^  46  "Wis.  695,  that 
™dei-  the  city  charter  of  1868  (P.  &  L.  Laws  of  1868,  ch. 
^^>  subch.  13,  sec.  11)  the  obligation  of  the  owner  or  occu- 
V^^t  of  the  adjoining  lot  to  repair  a  sidewalk  did  not  arise 
until  he  had  notice  from  the  city  authorities  to  do  so.    But 
the  charter  of  1879  makes  such  obligation  absolute  and  not 
dependent  upon  any  action  of  the  city  or  the  city  author- 
ities.    Sec.  207  is  as  follows :  "  The  duty  of  always  keeping 
^^  sidewalks,  gutters,  drains,  and  ditches  on  or  adjacent 
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to  the  lots  and  premises  of  any  person,  in  safe  condition 
and  good  repair,  is  hereby  expressl}^  enjoined  and  imposed 
upon  all  owners  or  occupants  of  said  lots  and  premises.'* 
Laws  of  1879,  ch.  240,  p.  443.  Hence  the  owner  of  lots  93 
;ind  94  was  under  legal  obligation  to  repair  the  sidewalk  in 
question  from  the  time  it  was  first  washed  away  or  injured 
until  it  was  repaired,  and  was  in  default  for  not  doing 
so,  without  regard  to  the  action  of  the  city  authorities. 

On  the  trial,  the  plaintiff  proved  that  lots  93  and  94  be- 
longed to  one  Drury,  and  that  the  sidewalk  was  rebuilt 
under  the  direction  of  Drury's  agent  on  the  day  the  plaint- 
iflf  was  injured,  and  was  left  by  him  in  the  condition  it  was 
when  she  was  injured. 

It  was  held  in  Amos  v.  Fond  du  Lac^  that  under  the 
charter  of  1868  the  failure  to  exhaust  legal  remedies  against 
the  owner  was  matter  of  defense.  Such  failure  was  so 
pleaded  in  this  action.  But  after  the  plaintiff  had  proved 
the  facts  which  showed  the  primary  liability  of  the  owner 
of  the  lots,  it  was  incumbent  upon  her  to  go  further,  and 
prove  that  she  had  exhausted  her  legal  remedies  against 
such  owner;  failing  in  this,  she  failed  to  prove  a  cause  of 
action. 

One  of  the  grounds  upon  which  the  motion  for  a  non- 
suit was  predicated  was  that,  under  the  complaint  and 
proof,  the  plaintiff  had  not  made  a  case  entitling  her  to  re- 
cover. The  motion  should  have  been  granted  or  a  new 
trial  awarded  for  that  reason.  The  rule  of  pleading  estab- 
lished in  Amos  v.  Foiid  du  Lac  was  based  upon  the  pro- 
visions of  the  charter  of  1868,  under  which  no  duty  was 
imposed  upon  the  lot-owner  to  repair  or  build  the  sidewalk 
on  his  lot  until  after  due  notice.  There  was  no  presumption 
that  he  had  received  such  notice ;  hence  the  necessity  of 
stating  the  fact  as  a  defense  in  order  to  show  his  duty  in  the 
premises  and  consequent  liability  for  injuries  caused  by  the 
defective  walk.    But  the  charter  of  1879  makes  such  dut}' 
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and  liability  absolute.  Hence  there  is  great  force  in  the 
position  maintained  by  counsel  for  defendant,  that  the  ex- 
hausting of  all  legal  remedies  against  the  lot-owner  is  a 
condition  precedent  to  the  right  to  maintain  this  action. 
H  80,  the  performance  of  such  condition  should  be  averred 
in  the  complaint  Such  would  be  the  safer  practice;  but 
we  do  not  here  determine  the  point. 

3.  The  third  and  most  vital  error  is  that  the  case  was 
tried  and  the  verdict  and  judgment  rendered  upon  the  hy- 
pothesis that  the  defective  condition  of  the  sidewalk  for  the 
four  weeks  or  more  before  Mrs.  Cuflf  was  injured  was  the 
direct  and  proximate  cause  of  her  injury.  Nothing  could 
be  further  from  the  real  fact.  The  broken  and  defective 
sidewalk,  during  all  that  time,  was  practically  impassable; 
at  least,  the  plaintiff  never  attempted  to  pass  over  it.  It 
was  inconvenient,  no  doubt,  to  travelers  who  otherwise 
would  have  used  it,  but  was  perfectly  harmless  so  far  as 
exposing  any  one  to  peril  is  concerned.  It  was  the  same  as 
though  there  had  been  no  sidewalk  there.  The  proximate 
cause  of  the  injury  complained  of  was  the  loose  plank,  the 
end  of  which  did  not  rest  upon  the  stringer.  That,  and 
that  alone,  was  the  defect  in  the  walk  which  was  the  direct 
<^^8e  of  the  injury.  That  defect  had  existed  but  a  few 
hours  before  Mrs.  Cuflf  was  hurt,  and  there  is  no  claim  or 
pretense  that  any  city  official  had  anything  to  do  with 
leaving  the  plank  in  that  condition,  or  had  the  slightest 
knowledge  of  the  existence  of  the  defect.  As  a  matter  of 
^^wse,  there  is  nothing  in  the  case  to  charge  those  officials 
^ith  constructive  notice  of  the  defect.  Hence  the  finding 
"^*t  the  injury  was  caused  by  the  negligence  of  the  city  is 
entirely  unsupported  by  evidence.  For  these  reasons  the 
nonsuit  should  have  been  granted.  That  being  denied,  a 
^ew  trial  should  have  been  ordered. 

^  At  the  common  law  the  cause  of  action  would  not  have 
^'iJ'vived  the  death  of  the  plaintiff,  and  a  reversal  of  the 
Vol.71  — 6 
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judgment  would  end  the  case.  RandaU  v.  N.  W.  Td.  Co. 
54  Wis.  140;  R  S.  sec.  4253.  But  by  ch.  280,  Laws  of  1887^ 
it  is  enacted  that  actions  "  for  assault  and  battery  or  false 
imprisonment,  or  other  damage  to  the  person,"  shall  sur- 
vive. This  is  an  amendment  to  sec.  4253,  R  S.,  the  amend- 
ment consisting,  in  part,  in  adding  to  that  section  the  worda 
"  or  other  damage  to  the  person."  Whether  or  not  this  act 
extends  to  damages  to  the  person  occasioned  by  negligence, 
or  is  confined  to  damages  resulting  from  force,  like  assault 
and  battery  or  false  imprisonment,  we  do  not  here  deter- 
mine.  It  might  be  claimed,  however,  with  some  plausibil- 
ity, that  because  the  amendatory  words  are  used  in  connec- 
tion with  personal  injuries  committed  with  force,  the  maxim 
noscitur  a  sociis  should  be  applied,  and  the  words  "  other 
damage  to  the  person "  construed  to  mean  damage  result- 
ing from  force.  Neither  do  we  determine  whether,  in  any 
event,  the  amendatory  act  is  properly  applicable  to  this 
case.  These  questions  have  not  been  argued,  and  they 
probably  are  not  important  in  this  case,  as  our  judgment 
goes  upon  grounds  which  seem  to  be  fatal  to  the  action ; 
and  it  is  not  probable  that  a  new  trial  will  bo  desired.  If 
one  is  demanded,  we  leave  it  to  the  learned  circuit  judge  ta 
determine,  in  the  first  instance,  whether  to  grant  the  same 
or  dismiss  the  complaint. 

5.  The  printed  case  contains  about  200  pages  of  printed 
testimony.  The  reporter's  minutes  of  the  testimony  is. 
signed  as  the  bill  of  exceptions,  and  nearly  the  whole  of  it  is 
inserted  in  the  printed  case.  A  very  large  proportion  of  it 
is  entirely  useless  for  the  purposes  of  this  appeal.  It  ia 
mere  chaff,  and  confuses,  rather  than  aids,  the  investigation 
of  the  case.  This  is  a  gross  violation  of  the  rules  of  thia 
court  in  that  behalf.  [In  the  original  opinion  a  statement 
as  to  who  is  responsible  for  this  violation  of  the  rule  waa 
here  inserted,  but  having  been  found  erroneous  it  is  omitted 
by  direction  of  Mr.  Justice  Lyon.]    The  testimony  could 
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easily  have  been  condensed  into  one  third  the  space  it  now 
occupies  "writhout  detriment  to  either  party  and  greatly  tq 
the  advantage  of  the  court.  It  only  remains  to  apply  the 
^^sual  remedy  in  such  cases.  The  printed  case  contains  222 
P^^.  In  the  taxation  of  costs  the  clerk  will  allow  for  the 
printing  of  100  pages  only.  ' 

-5y  tAe  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 
according  to  law. 


Will  of  McCboby. 

February  S  —  February  S8,  1888. 

CTiange  of  venue:  Prejudice  of  judges  of  other  circuits, 

™o^§rli  the  party  applying  for  a  change  of  Tenue  under  sec.  2626, 
^'  S.,  on  the  ground  of  the  prejudice  of  the  judge,  states  in  his 
*®daTit  that  the  judges  of  certain  other  judicial  circuits  are  also 
Prejudiced,  \his  is  not  conclusive  of  that  fact,  and  the  place  of 
t'^al  may  nevertheless  be  changed  to  one  of  such  circuits.  N,  W, 
^•'on  Co,  V.  Crane,  66  Wis.  567,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 
The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taylob  as  ^  part  of  the  opinion: 

The  last  will  and  testament  of  Charles  McCrory,  de- 
ceased, i,vas  presented  to  the  county  court  of  Fond  du  Lac 
county  for  probate,  and  the  probate  thereof  was  contested 
by  ifary  McCrory^  the  appellant.  The  county  court  ad- 
mitted the  will  to  probate,  and  from  the  order  of  that 
court  admitting  the  same  to  probate  the  contestant  ap- 
p^l^  to  the  circuit  court  of  Fond  du  Lac  county.  After 
the  record  had  been  transmitted  to  the  circuit  court  of  Fond 
du  Uc  county,  the  contestant  appeared  in  that  court  and 
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moved  for  a  change  of  the  plaoe  of  trial,  upon  an  affidavit  of 
prejudice  of  the  judge  of  said  circuit;  and  thereupon  the 
gaid  circuit  court  made  an  order  changing  the  place  of  trial 
to  the  circuit  court  of  Winnebago  county.  To  the  making 
of  this  order  the  contestant  excepted.  The  record  was 
transmitted  to  the  clerk  of  the  circuit  court  of  Winnebago 
county,  and  the  action  was  brought  to  trial  in  that  court 
by  the  proponent  of  the  will.  The  contestant  did  not  ap- 
pear in  that  court,  and  said  court  affirmed  the  order  of  the 
county  court  admitting  the  will  to  probate.  From  the 
judgment  and  order  of  the  circuit  court  the  contestant  ap- 
peals to  this  court.  The  only  error  alleged  by  the  appel- 
lant is  that  the  order  made  by  the  circuit  court  of  Fond  du 
Lac  county  was  erroneous  and  void.  The  following  is  a 
copy  of  the  affidavit  upon  which  the  contestant  moved  for 
a  change  of  the  place  of  trial  in  the  circuit  court  of  Fond 
du  Lac  county  (after  the  title  of  the  cause) : 

"  State  of  Wisconsin^  Fond  du  Lao  County — 88.:  Mary 
McCroryy  being  duly  sworn,  says  that  she  is  the  contestant 
of  the  above-named  last  will  and  testament  of  said  Charles 
McCrory,  deceased,  and  one  of  the  legatees  named  in  said 
last  will  and  testament,  and  as  such  contestant  is  one  of 
the  parties  interested  in  said  matter;  that  she  has  good  rea- 
son to  believe,  and  does  believe,  that  she  cannot  have  a 
fair  trial  of  said  action  and  matter  in  the  court  where  the 
said  action  is  now  pending,  on  account  of  the  prejudice  of 
the  Hon.  N.  S.  Gilson,  judge  of  said  circuit  court.  Said 
Mary  McCrory  also  says  on  oath  that  she  has  good  reason 
to  believe,  and  does  believe,  that  she  cannot  have  a  fair 
trial  of  said  matter  and  action  in  the  13th  judicial  circuit 
of  the  state  of  Wisconsin,  on  account  of  the  prejudice  of 
the  Hon.  A.  Scott  Sloan,  the  presiding  judge  of  said  13th 
circuit.  Said  Mary  McCrory  further  says,  on  oath,  that 
she  has  good  reason  to  believe,  and  does  believe,  that  she 
cannot  have  a  fair  trial  of  said  action  and  matter  in  the  3d 
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judicial  circait  of  the  state  of  Wisconsin,  on  account  of  the 
prejudice  of  the  Hon.  Gaoegb  "W.  Burnell,  the  presiding 
judge  of  said  3d  circuit.  Maby  MoCroby. 

"Subscribed  and  sworn  to  before  me  this  8th  day  of 
November,  1886.  Maubiob  MoKenna, 

"Notary  Public,  Fond  du  Lac  Co." 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Oerpheide  dk  McEenna. 

For  the  respondent  there  was  a  brief  by  Duffy  db 
XcOrort/y  and  oral  argument  by  Mr.  F.  F.  Duffy. 

Taylor,  J.  The  application  to  change  the  place  of  trial 
in  this  case  was  made  under  the  provisions  of  sec.  2625^ 
R  S,  That  section  reads  as  follows:  "The  court  shall 
change  the  place  of  trial  of  any  action  upon  the  application 
of  any  party  thereto  who  shall  file  his  aflBdavit  that  he  has 
good  reason  to  believe,  and  does  believe,  that  he  cannot 
have  a  fair  trial  of  such  action  on  account  of  the  prejudice 
of  the  judge,  naming  him.  .  .  «  But  one  change  of  the 
place  of  trial  shall  be  granted  to  the  same  side  under  the 
provisions  of  this  section."  The  right  to  a  change  of 
^e  place  of  trial  is  purely  statutory,  and  is  imperative  on 
the  court  when  the  proper  aflBdavit  is  presented  by  a  proper 
party.  Under  that  section,  the  only  thing  the  party  mov- 
"^ghas  to  do  is  to  allege,  in  the  form  prescribed,  the  preju- 
dice of  the  presiding  judge  of  the  court,  and  when  that 
M  shown  in  the  way  prescribed  the  presiding  judge  has  no 
discretion  except  to  change  the  place  of  trial.  The  presid- 
iitg  judge  has  nothing  to  do  in  the  case  except  to  make  an 
order  changing  the  place  of  trial. 

But  it  is  urged  that  because  sec.  2626  provides  that "  when 
the  place  of  trial  shall  be  changed  it  shall  be  changed  to 
some  county  where  the  causes  complained  of  do  not  exist,'* 
if  the  party  applying  includes  in  the  affidavit  required  to  be 
Blade  in  order  to  obtain  an  order  of  removal,  a  further 
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statement  that  some  other  judges  in  the  state  are  also  preju- 
diced, the  court  making  the  order  is  absolutely  prohibited 
from  changing  the  place  of  trial  to  any  county  where  such 
other  alleged  prejudiced  judges  preside,  and  that  the  affi- 
davit of  the  prejudice  of  the  other  judges  is  just  as  con- 
clusive on  the  judge  making  the  order  as  it  is  as  to  his  own 
prejudice.  This  we  think  is  clearly  erroneous,  and  would 
extend  the  right  to  disqualify  the  judges  of  the  courts  to  try 
actions  on  the  ground  of  prejudice  to  an  extent  never  con- 
templated by  the  statute.  If  the  party  applying  to  change 
the  place  of  the  trial,  by  his  statements  under  oath  that  he 
believes  other  judges  than  the  one  before  whom  the  action 
is  pending  are  prejudiced,  can  disqualify  such  judges  from 
trying  his  case,  then  he  has  the  power  to  disqualify  all  the 
judges  in  the  state,  and  no  trial  of  the  case  could  be  had. 
Such  a  construction  of  the  law  would  open  the  door  for  one 
having  the  hardihood  to  make  the  proper  affidavit  to  pre- 
vent the  case  from  trial  in  any  court.  A  proceeding  which 
might  lead  to  such  absurd  results  cannot  be  tolerated. 

If  the  allegations  in  the  affidavit  for  a  change  of  venue  of 
the  prejudice  of  any  other  judge  or  judges  have  any  place 
in  the  motion  to  change  the  place  of  trial,  they  can  only  be 
mentioned  for  the  purpose  of  consideration  by  the  court  in 
directing  the  county  to  which  the  change  shall  be  made,  but 
they  can  have  no  conclusive  effect  upon  that  question.  We 
think,  however,  that  under  said  sec.  2625  such  allegations 
have  no  place  in  the  affidavit  upon  which  the  motion  is 
based ;  and  if  the  party  applying  for  the  change  thinks  some 
other  judge  is  prejudiced  against  him,  he  should  bring  that 
matter  before  the  court  in  some  other  way,  for  the  purpose  of 
obtaining  the  order  to  change  the  place  of  trial  to  some 
place  where  such  other  supposed  prejudiced  judge  does  not 
preside.  The  statute,  which  makes  it  absolutely  necessary 
for  a  court  of  record  to  order  a  change  of  the  place  of  trial 
upon  the  mere  affidavit  of  a  party  alleging  prejudice,  is  of 


Digitized  by 


Google 


JANUAEY  TEEM,  1888.  87 

Will  of  McCrory. 

very  doubtful  propriety,  and  the  legislature  has  restricted  it 
within  pretty  narrow  limits;  and  it  is  neither  the  policy  of 
cx)arts  or  of  the  legislature  to  extend  the  right. 

It  is  urged  that  this  court  in  Northwestern  Iron  Go.  v. 
Craney  66  Wis.  567,  is  authority  for  the  practice  adopted  in 
this  case.  The  proceeding  in  that  case  for  a  change  of  the 
place  of  trial  was  taken  under  a  special  statute,  regulating 
the  change  of  the  place  of  trial  from  the  county  court  of 
Dodge  county.  The  statute  regulating  the  change  of  venue 
in  that  court  expressly  provides  that  it  shall  be  changed  to 
the  circuit  court  of  the  same  county,  "  unless  it  shall  appear 
that  the  circuit  judge  thereof  is  also  prejudiced  or  disquali- 
fied in  such  action  or  proceeding;  in  which  case  the  action 
shall  be  removed  to  some  other  court."  Under  this  section, 
this  court  held  that  as  the  statute  did  not  absolutely  require 
the  county  court  to  remove  the  case  to  the  circuit  court  of 
the  same  county  when  it  appeared  that  the  circuit  judge 
^as  prejudiced  or  disqualified,  the  affidavit  of  the  party 
making  the  motion  to  change  the  place  of  trial  of  the  prej- 
udice of  the  circuit  judge  was  conclusive  it.  that  case,  and 
it  was  the  duty  of  the  county  court  to  remove  the  case  to 
^me  other  court.  Under  the  general  statute  under  which 
the  application  in  this  case  is  made,  there  is  no  such  provis- 
ion as  to  the  prejudice  of  any  other  judge;  and  the  direc- 
tion in  sec.  2626  that  the  place  of  trial  shall  be  changed  to 
^me  county  where  the  causes  complained  of  do  n6t  exist  is 
general  and  applies  to  all  the  causes  for  a  change  of  place 
^f  trial  as  well  as  for  the  one  for  prejudice.  Whether  the 
<5an8e  for  which  the  change  was  made  in  this  case  existed  in 
^®  county  of  Winnebago  was  a  question  to  be  determined 
"7  the  circuit  judge  of  Fond  du  Lac  county;  and  we  are  not 
P^pared  to  say  that  he  erred  in  holding  that  it  did  not  ex- 
^st,  simply  because  the  appellant  made  affidavit  that  she 
believed  it  did  exist.  The  mere  belief  in  such  case  is  not 
evidence  of  the  fact,  when  such  fact  is  to  be  established  by 
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proof.  The  fact  that  the  statute  declares  that,  for  the  pur- 
pose of  a  removal  of  the  case  from  the  court  where  the  ac- 
tion is  pending,  such  affidavit  shall  be  conclusive,  is  no 
reason  for  holding  that  her  belief  shall  be  conclusive  upon 
the  question  of  the  prejudice  of  all  the  other  judges  in  the 
state. 

We  see  no  reason  for  charging  the  costs  of  this  litigation 
to  the  estate  of  the  deceased.  The  record  does  not  disclose 
that  there  was  any  merit  in  the  contest  made  by  the  appel- 
lant against  the  probate  of  the  will  of  the  deceased. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed.  . 


The  Wisconsin  Central  Raileoad  Company,  Respondent, 
vs.  Comstock,  Appellant. 

February  4 — February  £8, 1888. 

(1)  lyectment:  Constitutional  law:  Defendanfs  defective  tax  title: 
Payments  by  plaintiff,  as  condition  of  judgment  fS,  SJ  Taxa- 
tion: Railroad  lands:  Extension  of  exemption:  Equitable  title, 

1.  Sec  1,  ch.  805,  Laws  of  1880,  proTides  that  in  ejectment  when  the 
plaintiff  is  entitled  to  recover  by  reason  of  a  defect  or  insufficiency 
in  any  tax  deed  under  which  the  defendant  claims,  or  in  the  tax 
proceedings  antecedent  thereto,  unless  the  plaintiff  shaU  show  that 
the  land  was  not  liable  to  taxation  for  the  tax  for  which  it  was 
sold,  or  that  the  tax  was  paid  prior  to  the  sale,  or  the  land  was 
redeemed  from  such  sale,  the  court  shaU  order  that  the  letmount 
for  which  the  land  was  sold,  and  the  cost  of  executing  and  record- 
ing the  tax  deed,  and  the  amount  paid  by  the  defendant  for  taxes 
subsequently  assessed,  with  interest  on  aU  such  sums  at  the  rate  of 
twenty 'five  per  cent  per  annum,  shall  be  set  off  against  the  dam- 
ages awarded  to  the  plaintiff;  and  if  there  be  any  excess,  that  the 
plaintiff,  as  a  condition  of  judgment,  shaU  pay  the  same  within 
ninety  days,  and  that  in  default  thereof  the  defendant  shaU  have 
judgment.  Held: 
(1)  The  act  is  constitutionaL 
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(3)  A  judgment  entered  for  the  plaintiff,  without  the  making  of 
sacb  order  or  payment  of  the  sums  required,  is  erroneous  and  will 
be  reversed. 

2.  By  sec  1,  ch.  21,  Laws  of  1877,  the  time  during  which  the  lands 
in  question  were  exempted  from  taxation  was  ''  extended  three 
years.'*  Held,  that  the  three  years  hegan  to  run  from  the  termi- 
nation of  the  original  exemption,  and  not  from  the  date  when  the 
act  of  1877  took  effect. 

S.  When  lands  granted  to  aid  in  the  construction  of  a  railroad  have 
been  fully  earned,  and  the  company  is  entitled  to  a  patent  therefor, 
they  are  taxable  by  the  state  although  the  patent  has  not  in  fact 
been  issued. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Ejectment.    The  case  is  sufficiently  stated  in  the  opinion. 

F.  F.  Bailey^  for  the  appellant,  to  the  point  that  the 
lands  were  taxable  in  1879,  although  the  patents  therefor 
tad  not  been  issuedj'^citeci  Wis.  Cent.  R.  Co.  v.  Prioe  Co.  64 
Wis.  679;  West  Wis.  R.  Co.  v.  Trempealeau  Co.  35  id.  273; 
Tan  Wyck  v.  Knevals^  106  U,  S.  360;  Walden  v.  Knevals, 
lU  id.  373;  Price  v.  Lancaster  Co.  20  Neb.  252;  Kansa^s 
P'  H.  Co.  V.  Dunmeyerj  113  U.  S,  641;  Owynne  v.  Nis- 
^mger,  15  Ohio,  367;  Ross  v.  Outagamie  Co.  12  Wis.  26, 37; 
WWer  V.  Merrimanj  30  Minn.  379 ;  Witherspoon  v.  Dun- 
<»»,4  Vail.  210;  Irvine  v.  Irvine,  9  Wall.  617;  Orinnell  v. 
SaHroad  Co.  103  XJ.  S.  739;  Railway  Co.  v.  Prescott,  16 
WalL  603;  Railway  Co.  v.  McShane,  22  id.  444;  White  v.  B. 
<tM.  R.  Co.  5  Neb.  393.  Ch.  21,  Laws  of  1877,  merely  ex- 
tended the  previous  exemption,  and  did  not  grant  a  new 
exemption.  Wis.  Cent.  R.  Co.  v.  Taylor  Co.  52  Wis.  37; 
"^w.  Cent.  R.  Co.  v.  Lincoln  Co.  67  id.  478;  St.  Louis,  I M. 
<*5.  R.  Co.  V.  McGee,  115  U.  S.  475 ;  Doe  v.  La/rmcrre,  116  id. 
198;  Kansas  P.  R.  Co.  v.  A.,  T.  dk  S.  F.  R.  Co.  112  id.  417. 

For  the  respondent  there  was  a  brief  by  Charles  W. 
Fdlcer,  and  oral  argument  by  D.  S,  Wegg  and  Mr.  Felker^ 
To  the  point  that  ch.  305,  Laws  of  1880,  is  unconstitutional, 
ttey  cited  Cooley  on  Taxation,  651 ;  Conway  v.  Cable,  8T 
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HI.  82;  Lassitter  v.  Lee^  68  Ala.  287;  Stoitdenmirev,  Brown^ 
48  id.  699;  Sinclair  v.  Learned^  51  Mich.  335-342;  Wellerv. 
St.  Paul^  5  Minn.  95 ;  Lombard  v.  Antioch  College^  60  Wis. 
459. 

Orton,  J.  This  is  an  action  of  ejectment  for  lands  in  the 
possession  of  the  defendant,  which  were  a  part  of  the  grant 
of  the  United  States  to  this  state  made  by  act  of  Congress 
in  1864,  and  conferred  npon  the  respondent  company,  and 
within  the  main  body  and  place  limit  of  said  grant.  The 
plaintiff  proved  title.  The  defendant  introduced  a  tax 
deed  for  said  lands,  executed  by  the  clerk  of  Price  county 
to  himself  on  the  4th  day  of  June,  1883,  on  the  tax  sale  of 
May  11,  1880,  for  taxes  assessed  for  the  year  1879.  The 
said  tax  deed  was  shown  to  be  void  for  certain  defects  in 
the  tax  proceedings  antecedent  thereto,  but  "  not  going  to 
the  validity  of  the  assessment  or  affecting  the  groundwork 
of  such  tax."  The  plaintiff  took  judgment  without  com- 
pliance with  the  provisions  of  sec.  1,  ch.  305,  Laws  of  1880. 
The  failure  of  the  plaintiff  to  comply  with  this  section  is  the 
error  complained  of. 

I.  It  is  contended  by  the  respondent's  counsel  that  the 
judgment  in  such  a  case  is  independent  of  such  payment, 
and  that  there  should  have  been  an  order  made  by  the 
court  requiring  such  payment  on  the  motion  of  the  defend- 
ant, and,  if  the  court  had  denied  such  motion,  he  should 
have  appealed  from  such  order,  and  not  from  the  judgment. 
It  will  be  observed  that  such  payment  is  a  condition  prece- 
dent to  the  entry  of  judgment. 

II.  It  is  contended  that  the  tax  deed  set  up  by  the  de- 
fendant is  absolutely  void  for  defects  in  the  tax  proceedings 
"going  to  the  validity  of  the  assessment  and  affecting  the 
groundwork  of  the  tax,"  and  that  therefore  no  such  pay- 
ment could  be  required  as  a  condition  of  recovery. 

1.  Because  the  lands,  as  a  part  of  said  grant,  were  ex- 
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«mpted  from  taxation  and  assessment  in  the  year  1879, 
when  tbey  were  assessed  as  the  basis  of  the  tax,  by  sec.  21, 
ch.  3U,  and  sec.  22,  ch.  362,  P.  &  L.  Laws  of  1866,  exempt- 
ing them  from  taxation  for  ten  years  from  the  taking  effect 
of  said  acts,  and  by  sec.  1,  ch.  21,  Laws  of  1877,  extending 
said  time  three  years.    This  depends  upon  the  construction 
of  said  extension  act.    Did  the  three  years  commence  to 
run  from  the  termination  of  the  original  exemption,  or 
from  the  taking  effect  of  the  extension  act  of  1877?    If  the 
latter,  then  the  three  years  extension  had  not  expired  when 
these  lands  were  assessed  in  1879.    The  language  of  said 
act  would  seem  to  be  so  plain  as  to  leave  little  room  for  con- 
struction.   It  is  as  follows :     "  The  time  fixed,    .    .    .    dur- 
ing which  the  lands  granted  to  said  companies  by  said  acts  are 
€xempted,    ...     is  hereby  extended  three  years."    There 
was  a  lapse  of  the  exemption  between  the  time  it  expired  and 
the  time  of  the  extension.     The  word  "extended"  implies 
something  to  be  extended,  and  must  necessarily  be  con- 
nected with  that  something.     It  is  derived  from  "  ^a?,"  from 
or  out  of,  and  "  tendered  to  stretch  or  stretch  out,  and  sig- 
nifies to  draw  forth  or  stretch  or  prolong.     Webst.  Diet. 
^'  The  time  is  hereby  extended,"  is  the  language.     The  time 
is  stretched  out  or  prolonged  three  years.     The  other  con- 
structiop^would  not  make  it  an  extension^  but  a  new  exemp- 
tion independent  of  any  other  exemption.     If  such  be  not 
the  meaning,  what  was  the  use  of  sec.  4  of  the  act,  which 
provides  that  it  shall  not  exempt  the  lands  which  had  there- 
tofore been  assessed  ?    For  all  the  lands  were  taxable  for 
the  year  1876, —  those  which  had  been  actually  assessed, 
^nd  those  not  assessed.     It  appears  to  me  that  this  question 
was  so  settled  and  decided  in  Wis,  Cent  R,  Co,  v.  Lincoln  Co, 
€7  Wis.  478.     In  that  case  it  was  the  interest  of  this  same 
company  to  contend  for  this  construction,  and  make  the 
Is-^ds  exempt  in  the  year  1876,  when  they  were  actually 
assessed.    The  contention  was  that  such  pretended  assess- 
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ment  was  so  absolutely  void  as  to  be  no  assessment,  and 
therefore  they  did  not  come  within  this  exception,  but  were 
exempt  by  virtue  of  this  extension  act.  It  was  held  that 
they  were  assessed  in  that  year,  and  did,  therefore,  come 
within  the  exception,  and  were  not  exempt.  Mr.  Justice 
Lton  said,  in  the  opinion,  '^  that  taxes  were  assessed  against 
the  plaintiffs  land  in  1876,  within  the  meaning  of  sec.  4, 
ch.  21,  Laws  of  1877,  and  that  such  assessment  was  there- 
fore saved  from  the  exemption  of  that  acV^  There  could  be 
nothing  plainer  than  this.  The  same  meaning  of  similar 
language  was  approved  in  St,  Louis^  L  M.  <&  S.  li.  Co.  v. 
McOeey  115  U.  S.  475.  It  is  unfortunate  that  it  is  now  the 
interest  of  this  same  company  to  contend  that  such  exten- 
sion did  not  embrace  the  year  1876,  but  ran  from  the  taking 
effect  of  the  act  of  1877,  three  years  in  the  future,  so  as  to 
embrace  the  year  1879,  when  these  lands  were  assessed. 
But  there  is  no  law  or  rule  of  professional  ethics  against 
inconsistent  positions  in  different  cases.  We  hold,  there- 
fore, that  in  the  year  1879  these  lands  were  not  exempt  from 
taxation,  as  the  extended  time  of  exemption  had  already 
expired. 

2.  It  is  contended  that  these  lands  were  not  taxable  in 
1879  because  the  legal  title  was  in  the  United  States,  and 
no  patent  had  been  issued  to  the  company.  I4  was  suffi- 
cient that  these  lands  had  been  fully  earned,  and  that  the 
company  was  legally  entitled  to  the  government  patent. 
The  company  owned  the  lands,  and  if  they  only  had  an 
equitable  title  the  lands  were  equally  taxable  in  this  state. 
This  question  was  so  decided  in  West.  Wis.  H.  Co.  v.  Trem- 
pealeau Co.  35  Wis.  257;  Wi^.  Cent.  R.  Co.  v.  Price  Co.  64 
Wis.  579. 

III.  The  learned  counsel  of  the  respondent  contends 
lastly  that  sec.  1,  ch.  305,  Laws  of  1880,  requiring  such  pay- 
ments before  the  entry  of  judgment,  in  respect  to  the 
twenty-five  per  cent,  interest  per  annum  is  unconstitutional. 
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There  would  seem  to  be  scarcely  a  doubt  that  this  twenty- 
five  per  cent.,  whether  as  a  penalty,  or  indemnity,  or  pro- 
vided on  grounds  of  public  policy  to  discourage  delinquency 
io  the  payment  of  taxes,  or  as  an  equitable  -condition  pre- 
cedent to  relief  against  a  merely  irregular  tax  proceeding, 
was  clearly  within  the  discretion  and  power  of  the  legisla- 
ture. So  far  as  this  act  affects  the  sale  of  these  lands  for 
taxes,  it  was  prospective.  The  act  was  passed  before  the 
sale.  If  the  legislature  has  the  power  to  impose  any  con- 
dition of  recovery  in  such  a  case,  then  what  such  condition 
shoidd  be  must  be  within  the  discretion  of  the  legislature. 
They  may  require  the  payment  of  the  purchase  money  and 
subsequent  taxes,  no  matter  how  irregular,  and  may  add  to 
it  seven  per  cent.  Why  not  twenty-five  per  cent.  ?  The 
betterment  laws,  and  condition  of  payment  for  improve- 
ments and  for  taxes  to  the  recovery  of  land  from  one  hav- 
ing no  legal  right,  vindicate  such  legislation.  It  would  not 
be  denied  that  the  legislature  might  provide  that  the  plaint- 
iff, in  such  a  case  as  this,  should  not  recover  at  all,  and 
make  the  tax  deed  conclusive,  or  make  such  mere  irregu- 
larities immaterial  and  all  the  proceedings  of  taxation  be- 
fore the  sale  as  merely  directory,  and  far  greater  injustice 
be  done.  On  redemption,  the  statute  requires  the  payment 
of  twenty-five  per  cent,  interest  per  annum  upon  the  pur- 
chase money  of  the  lands  sold,  and  twelve  per  cent,  interest 
per  annum  on  all  taxes  and  charges  paid.  Sec.  1165,  R.  S. 
It  seems  to  me  that  this  act,  imposing  such  an  interest  as  a 
condition  of  recover}^  and  similar  acts,  so  far  as  they  have 
prospective  effect  as  in  this  case,  are  unquestionablj^  within 
the  power  of  the  legislature.  This  section  was  approved 
by  this  court  in  Pier  v.  Prouty^  67  Wis.  218.  The  author- 
ities cited  by  the  learned  counsel  do  not  seem  to  be  in  point. 
We  conclude,  therefore,  that  before  the  judgment  in  this 
case  was  entered  the  order  should  have  been  made  and  the 
plaintiff  should  have  made  the  payments  required  to  be 
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made  by  sec.  1,  ch.  305,  Lavys  of  1880,  and,  not  having  done 
so,  the  judgment  is  erroneous. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  make  the 
order  for  the  payments  required  by  sec.  1,  ch.  305,  Laws  of 
1880,  and  for  further  proceedings  according  to  law. 


The  Wisconsin  Central  Eailroad  Company,  Kespondent, 
vs.  The  Wisconsin  Eiveb  Land  Company  and  another^ 
Appellants. 

February  4  —  February  £8^  1888, 

(1)  Trust  deed:  Mortgage,  (2)  IJjectmeut  before  issuance  of  patent  to 
plaintiff,  (S)  Wtien  patent  from  state  takes  effect:  Delivery, 
(Jt)  Tax  sale:  Estoppel,  (5)  Notice  of  tax  sale:  Proof  of  post- 
ing, f6,  7)  Lis  pendens :  Purdiaser  with  notice:  Statute  of  limita- 
tions: Corporations. 

1.  A  trust  deed  of  lands,  given  by  a  raikoad  company  to  secure  the 

payment  of  bonds  and  providing  that  if  there  should  be  no  default 
the  estate,  right,  title,  and  interest  of  the  trustees  should  cease,  de- 
termine, and  become  void,  is  held  to  be  in  effect  a  mortgage  and 
to  leave  the  legal  title  in  the  company. 

2.  Lands  granted  to  the  state  in  trust  to  aid  in  the  construction  of  a 

railroad  had  been  fully  earned  by  the  plaintifiF  company  and  it  was 
entitled  to  a  patent  therefor  from  the  United  States.  It  had  also 
the  right  to  the  possession  of  the  lands  by  virtue  of  a  patent  or  re- 
lease from  the  state,  made  in  pursuance  of  the  original  grant  and 
evidencing  full  compliance  with  the  terms  thereof.  Held,  that 
although  the  patent  from  the  United  States  had  not  been  issued, 
the  company  might  maintain  ejectment  in  the  courts  of  this  state 
against  persons  making  an  unlawful  claim  to  the  lands  under  a 
tax  deed  fair  on  its  face. 
8.  The  patent  or  release  from  the  state,  made  in  pursuance  of  the  orig- 
inal grant  from  the  United  States,  took  effect  from  the  time  it  was 
signed,  sealed,  and  recorded,  although  it  was  not  d^vered  until 
afterward 
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i  In  ejectment  for  lands  which  were  taxed  as  the  property  of  the 
plaintiff  company  and  sold  for  nonpayment  of  the  taxes,  the  de- 
fendants who  claim  title  under  such  tax  saXe  are  estopped  from 
claiming  tliat  the  plaintiff  cannot  recover  because  the  patent  from 
the  United  States  has  not  yet  been  issued  to  it. 

&  An  affidavit  by  the  county  treasurer  of  the  posting  of  the  notices  of 
a  tax  sale,  which  states  that  "  he  did,  in  accordance  with  ch.  1180» 
R.  S.,  post  notices  in  four  public  places  in  said  county,"  etc.,  but 
does  not  state  when  or  where  such  notices  were  posted,  or  that  any 
notice  was  posted  in  his  office,  is  insufficient. 

ft.  Where  a  defendant  in  ejectment  conveys  the  land  in  controversy 
pending  the  suit  to  one  having  full  knowledge  thereof,  although 
no  notice  of  lis  pendens  was  filed,  such  grantee  takes  subject  to 
the  litigation,  and  can  avail  himself  of  no  statute  of  limitations 
which  was  not  available  to  such  original  defendant. 

7,  The  defendant  in  ejectment  conveyed  the  land  to  a  corporation  or- 
ganized after  the  conmiencement  of  the  action  and  of  which  he 
was  an  incorporator,  a  stockholder,  and  the  first  president.  Held^ 
that  the  corporation  must  be  regarded  as  having  received  the  con- 
veyance with  full  knowledge  of  the  pendency  of  the  suit. 

APPEAL  from  the  Circuit  Court  for  Winnehago  County. 
The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

This  is  an  action  of  ejectment  to  recover  about  29,000 
acres  of  land  described,  and  situated  in  Price  county.  The 
summons  and  complaint  were  served  on  the  defendant  Corti- 
«^oci  March  1,  1884,  and  on  the  defendant  land  company, 
^hich  had  succeeded  to  Conistoch^a  interest  pendente  litey 
January  4, 1887,  and  which  was  then  made  a  defendant  by 
order  of  the  court  upon  the  application  of  the  plaintiff. 

The  Wisconsin  River  Land  Company  separately  answered 
to  the  effect  (1)  that  August  9, 1871  the  plaintiff  had  parted 
^vith  all  its  right,  title,  and  interest  in  the  lands  described, 
^  George  T.  Bigelow  and  John  Stewart,  by  trust  deed  set 
forth;  and,  upon  the  death  of  Bigelow,  to  Edwin  H.  Abbot, 
as  co-trustee  with  Stewart,  by  papers  set  forth ;  (2)  that  May 
llj  1880,  each  parcel  of  land  described  had  been  sold  to 
Price  county  for  taxes  lawfully  assessed  thereon  for  the 
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year  1879,  and  a  tax  certificate  issued  to  the  county  thereon; 
(3)  that  the  one-year  limitation  in  sec.  3,  ch.  309,  Laws  of 
1880,  was  a  bar  to  any  action  to  set  aside  the  sale  or  cancel 
the  certificate;  (4)  that  June  4,  1883,  the  defendant  Comr 
stocky  being  the  owner  of  such  certificates,  obtained  a  tax 
deed  thereon  from  Price  county,  duly  executed,  witnessed, 
acknowledged,  and  on  that  day  recorded ;  (5)  that  March 
12,  1885,  said  Comstock  conveyed  all  said  lands  to  the  de- 
fendant land  company,  which  claimed  to  own  the  same  in 
fee;  (6)  that  the  plaintiff  and  said  trustees  were,  before  the 
commencement  of  this  action,  barred  from  maintaining  this 
or  any  action  by  chapters  305  and  309,  Laws  of  1880; 
(7)  that  the  lands  were  the  same  as  granted  to  the  plaintiff 
for  the  building  of  its  railroad  by  the  acts  of  Congress  and 
the  several  acts  of  the  legislature,  as  stated  in  the  report  of 
Wis,  Cent  H.  Co,  v.  Price  Co,  64  Wis.  579,  and  in  fact  for 
the  same  lands;  that  the  said  railroad  was  completed  as 
early  as  June,  1877;  that  prior  to  January  1, 1879,  said  lands 
in  the  indemnity  limits  were  "duly  selected  as  required  by 
law  and  the  rules  and  regulations  of  the  general  land-office, 
and  such  selections  so  made,  so  far  as  their  being  proper 
lands  to  be  selected,  were  approved  by  the  secretary  of  the 
interior;  that  said  company  had  fully  and  completely,  be- 
fore the  1st  day  of  January,  1879,  performed  and  completed 
all  the  conditions  required  by  said  acts  and  the  rules  of  said 
land  department  to  entitle  it  to  a  patent  to  said  lands,  and 
had  fully  and  completely  earned  the  same,  and,  at  such  time 
last  aforesaid,  held  the  equitable  title  in  and  to  said  lands," 
but  that  the  legal  title  thereof  during  all  said  time  and  since 
was  in  the  United  States,  and  hence  denied  that  the  plaint- 
iff is  or  ever  was  the  owner  in  fee  simple  of  said  lands,  but 
admits  that  he  was  the  equitable  owner  up  to  the  time  of 
the  recording  of  said  tax  deed ;  (8)  that  February  25,  1884, 
the  governor,  under  his  hand  and  the  great  seal  of  the  state, 
and  the  secretary  of  state  executed  to  the  plaintiff  a  release 
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or  patent  of  all  of  said  lands,  and  the  same  was  recorded  in 
said  secretary  of  state's  office  on  the  day  and  year  last  afore- 
said; (9)  that  the  action  was  barred  by  the  limitations  pre- 
scribed by  ch.  50,  E.  S. 

At  the  close  of  the  trial,  the  jury,  under  the  direction  of 
the  court,  returned  this  verdict:  "  We,  the  jury,  find  for  the 
plaintiff;  that  it  is  now,  and  was  at  the  time  of  the  com- 
mencement of  this  action,  the  owner  of  the  premises  de- 
scribed in  the  complaint  in  fee  simple;  that  the  defend- 
ant wrongfully  withholds  the  possession  thereof  from  the 
plaintiff,  and  we  assess  the  damages  for  the  plaintiff,  for  the 
wrongful  withholding  of  said  premises  by  the  defendant 
from  the  plaintiff,  in  the  sum  of  six  ceni;s."  Thereupon  it 
was  "ordered  by  the  court  that  the  amount  for  which  such 
lAodswere  sold,  and  the  cost  of  executing  and  recording 
such  tax  deed,  with  interest  on  all  such  sums  at  the  rate  of 
twenty-five  per  cent,  per  annum  from  the  time  they  were 
paid  until  the  date  of  the  verdict  herein  rendered,  be  set  off 
against  the  damages  awarded  to  the  plaintiff  by  the  verdict, 
^d  that  the  excess  the  plaintiff,  as  a  condition  of  judgment, 
shall  pay  the  tsame  with  interest  from  the  date  of  the  ver- 
dict within  ninety  days,  and  that  in  default  thereof  the  de- 
fendants herein  shall  have  judgment  in  the  action ;  it  having 
beon  stipulated  that  such  sum  is  the  sum  of  $2,540.28,  with 
interest  from  the  date  of  the  verdict." 

From  the  judgment  entered  in  accordance  with  such  ver- 
dict and  order  the  defendants  appeal. 

^'  F,  Bailey^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Gh(urle%  W, 
Mkefy  and  oral  argument  by  D.  S.  Wegg  and  Mr.  Fdher. 

CissoDAT,  J.    This    is    an   action  of    ejectment.    The 
plaintiff  claims  title  to  the  lands  as  the  original  owner. 
The  defendant  land  company  claims  title  under  the  tax  deed 
of  Jane  4, 1883. 
Vol.71  — 7 
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1.  It  is  claimed  that  the  plaintiff  parted  with  whatever 
title  it  had  to  the  lands  by  the  trust  deed  given  to  Stewart 
and  another,  August  9, 1871.  That  deed  is  a  lengthy  docu- 
ment. It  recites  the  purpose  for  which  it  was  given.  It 
was  to  secure  the  payment  of  bonds  to  be  issued,  not  ex- 
ceeding a  certain  amount  per  mile  of  the  road,  and  therein 
severally  designated  as  a  "  First  Mortgage  Land  Grant  and 
Sinking  Fund,  Seven  Per  Cent.  Gold  Bond,  Free  of  United 
States  Tax,  Receivable  in  Payment  for  Lands."  Each  bond 
was  for  $1,000,  which  the  plaintiff  therein  promised  to  pay 
to  the  bearer  with  interest  at  seven  per  cent.,  payable  semi- 
annually. The  bonds  were  to  be  negotiated  and  used  by 
the  plaintiflP  in  procuring  loans  with  which  to  build  its  rail- 
road. The  plaintiff  was  to  remain  in  possession  of  the  road 
and  all  the  property  embraced  in  such  trust  deed  until  there 
should  be  a  breach  in  the  conditions  thereof,  and  was  ex- 
pressly authorized  to  contract  for  the  sale  of  any  of  such  lands 
at  prices  to  be  approved  by  the  trustees ;  but  the  proceeds 
of  such  sales  were  to  be  deposited  with  the  trustees.  In  case 
of  default,  the  trustees  were,  after  a  certain  length  of  time 
and  in  a  certain  manner,  authorized  to  sell  and  convey  such 
lands  to  satisfy  the  amounts  payable.  But,  in  case  there 
should  be  no  default,  and  the  plaintiflP  should  fully  perform, 
then  "  the  estate,  right,  title,  and  interest "  of  such  trustees 
and  "their  successors  in  trust"  thereby  created,  was  to 
"  cease,  determine,  and  become  void."  It  seems  to  us  that 
such  deed  of  trust  was  given  as  mere  security  for  the  money 
thus  obtained,  and  hence  was,  in  legal  effect,  nothing  more 
than  a  mortgage.  H(yyt  v.  JPass,  64  Wis.  279.  In  fact,  it  is 
characterized  in  several  places  therein  as  a  "  mortgage."  In 
this  state  a  mortgage  upon  land  is  a  mere  lien  or  security. 
The  title  remains  in  the  mortgagor,  and  the  mortgagee 
holds  the  mort^i^affe  as  such  mere  securitv  for  the  debt.  So 
stringent  is  this  rule  that  it  has  often  been  held  by  this 
court  that  a  deed  in  fee  simple  absolute,  given  merely  to 
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secure  a  debt,  with  a  parol  defeasance,  is  nothing  more  nor 
less  than  a  mortgage,  leaving  the  title  in  the  grantor  and 
giving  to  the  grantee  a  mere  secnrity  for  his  debt,  to  be  en- 
forced like  an  ordinary  mortgage.  Schriber  v.  Le  Clair,  66 
Wis.  586.  We  must  hold  that  the  trnst  deed  in  question 
was  in  legal  effect  a  mortgage,  and  left  whatever  right, 
title,  or  interest  the  plaintiff'  had  in  the  lands  in  question 
at  the  time  of  giving  it,  still  in  the  plaintiff,  subject,  of 
course,  to  the  lien  thereby  created.  Bernstein  v.  HumeSy  71 
Ak  265,  266;  Bayt  v.  Foes,  64  Wis.  279. 

2.  It  is  claimed  that  the  plaintiff  cannot  recover  in  this 
action  of  ejectment  by  reason  of  its  failure  to  show  title 
nnder  a  patent  from  the  secretary  of  the  interior.  It  has 
frequently  been  held  that  a  plaintiff  having  a  mere  equi- 
table title  cantiot  recover  in  ejectment  in  the  federal  courts. 
Langdon  v.  Sherwood,  124  U.  S.  74,  and  cases  there  cited. 
The  same  court  has  held  **  that  whenever  the  question  in 
any  court,  state  or  federal,  is  whether  a  title  to  land  which 
had  once  been  the  property  of  the  United  States  has  passed, 
that  question  must  be  resolved  by  the  laws  of  the  United 
States;  but  that  whenever,  according  to  those  laws,  the  title 
shall  have  passed,  then  that  property,  like  all  other  prop- 
erty in  the  state,  is  subject  to  the  state  legislation,  so  far  as 
that  legislation  is  consistent  with  the  admission  that  the 
title  (M^sed  and  vested  according  to  the  laws  of  the  United 
States."  Wilcox  v.  Jackson,  13  Pet.  516,  617;  Paige  v. 
PetetB,  10  Wis.  17S. 

It  was  in  accordance  with  "  the  laws  of  the  United  States  " 
granting  the  lands  in  question  to  this  state  in  trust  for  the 
purposes  of  building  the  railroad,  as  construed  by  the  su- 
preme court  of  the  United  States  in  Winona  cfe  St.  P.  R.  Co. 
^-  Barney,  113  U.  S.  618,  that  we  held  these  same  lands  to 
^  taxable.  Wis.  Cent.  R.  Co.  v.  Price  Co.  64  Wis.  579, 
590.  After  stating  the  nature  of  the  grant  and  what  was 
done  under  it,  it  was  there  said :  "  From  this  decision  we  are 
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forced  to  the  conclusion  that  each  of  the  learned  seoretaries 
of  the  interior  named  refused  to  issue  patents  for  the  lands 
in  question  solely  by  reason  of  a  misconception  of  what  the 
supreme  court  of  the  United  States  had  in  fact  decided  some 
ten  years"  before  in  Leavenworth^  L,  <&  O.  E.  Co.  v.  U.  S.  92 
U.  S.  733.  The  plaintiff,  prior  to.  the  completion  of  its 
road,  was  there  likened  to  the  vendee  in  an  executory  con- 
tract, and  after  such  completion  to  a  vendee  who  had  f uUy 
executed  the  contract  on  his  part.  64  Wis.  591,  592.  It 
was  there  said:  •* There  can  be  no  doubt  but  what  the 
plaintiff,  prior  to  1880,  acquired  such  complete  equitable 
rights  to  the  eleven  forties  in  the  place  limits.  The  same  is 
true  in  respect  to  the  lands  selected  from  the  indemnity 
limits,  and  certified  and  presented  to  the  secretary  of  the 
interior  as  stated,  unless  the  mere  refusal  of  the  secretary 
to  issue  patents  therefor  on  the  ground  mentioned  prevented 
such  equitable  rights  from  vesting  in  the  plaintiff.  .  .  . 
True,  the  act  of  Congress  declared  that  the  selections 
should  be  '  subject  to  the  approval  of  the  secretary  of  the 
interior.'  No  objection  having  been  made  by  that  oflBcer 
to  the  selections  certified  and  presented  to  him  as  stated, 
except  on  the  ground  mentioned,  must  be  regarded  as 
equivalent  to  an  acceptance  by  him  of  such  selections,  since 
it  now  appears  that  the  only  objection  made  was  unfounded, 
and  that  the  plaintiff  was  then  legally  entitled  to  the  lands." 
Pages  592,  593.  Tbea  after  showing  that  the  objects  of 
such  selection  and  approval  had  in  fact  been  secured,  it  was 
said:  "  We  must  hold  that  the  secretary  of  the  interior  did, 
in  effect,  approve  by  implication  of  the  selections  made, 
certified,  and  presented  to  him  as  stated."  It  was  then  held, 
in  effect,  that,  as  the  plaintiff  had  acquired  the  equitable 
right  to  the  patents,  and  hence  the  equitable  title  to  the 
lands  by  operation  of  law,  the  lands  thereupon  became  sub- 
ject to  taxation. 
It  is  here  stipulated  that  the  facts  in  this  case,  respecting 
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the  pkintiFB  equitable  right  to  the  lands,  are  substantially 
as  tbej  appear  in  the  report  of  that  case.  While  it  is  con- 
ceded, as  there  held^that  the  lands  were  only  taxable  by  rea- 
son of  the  plaintifiF's  ownership,  it  is  nevertheless  contended 
that  the  plaintiff  cannot,  in  this  action  of  ejectment,  con- 
trovert the  tax  title  in  question,  by  reason  of  its  want  of 
legal  ownership.  In  other  words,  it  is  claimed  that  such 
tax  title  cannot  be  controverted  in  ejectment  in  a  state 
court,  upon  facts  which  would  preclude  such  controversy  in 
ejectment  in  the  federal  courts,  upon  the  rule  and  author- 
ities already  mentioned.  But  "the  distinction  between  ao- 
tionsatlaw  and  suits  in  equity,  and  the  forms  of  all  such 
actions  and  suits  have  "  never  "  been  abolished  "  in  those 
courts  as  they  have  been  in  this  state,  where  "  there  is  .  .  . 
but  one  form  of  action  for  the  enforcement  or  protection  of 
pri?ate  rights  and  the  redress  or  prevention  of  private 
wrongs,  which  is  denominated  a  civil  action."  Sec.  2600, 
R.  8.  The  objection  of  the  defendants,  as  admitted  upon 
the  argument,  does  not  go  to  the  plaintiff's  equitable  right 
to  the  lands,  which  is  conceded,  but  merely  to  the  form  of 
the  action ;  and  it  may  be  that  it  would  have  been  available 
1^  the  action  been  brought  in  the  federal  court.  This  is 
on  the  ground  that "  the  remedies  in  the  courts  of  the  United 
States  are  to  be  at  common  law  or  in  equity;  not  according 
to  the  practice  in  the  state  courts,  but  according  to  the  prin- 
ciples of  the  common  law  and  equity,  as  distinguished  and 
in  that  country  from  which  we  derive  our  knowl- 
of  those  principles."  Fenn  v.  Holme^  21  How.  485. 
But  the  same  court  has  often  recognized  the  right  of  a 
plaintiflf  in  ejectment  in  certain  state  courts,  to  recover  on 
the  strength  of  his  equitable  title  merely.  Thus  it  is  said 
on  the  page  last  cited:  "In  some  states  in  the  Union  no 
court  of  chancery  exists  to  administer  equitable  relief.  In 
'ome  of  those  states  courts  of  law  recognize  and  enforce  in 
ttita  at  law  all  equitable  rights  and  claims  which  a  court  of 
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equity  would  recognize  and  enforce;  in  others  all  relief  is 
denied,  and  such  equitable  claims  and  rights  are  to  be  con- 
sidered as  mere  nullities  at  law."  Ibid.  ^'  It  is  also  the  set- 
tled doctrine  of  "  that  "  court  that  no  action  of  ejectment 
will  lie  on  such  an  equitable  title,  notwithstanding  a  state 
legislature  may  have  provided  otherwise  by  statute.  Tlie 
law  is  only  binding  an  the  state  courts^  and  has  no  force  in 
the  circuit  courts  of  the  Union."  Hooper  v.  Scheimery  23 
How.  249.  This  was  sanctioned  in  the  recent  case  of  Lang- 
don  V.  Sherwood^  124  U.  S.  84.  But  a  mere  vendee  in  an 
executory  contract,  entitled  to  the  possession  under  it,  may 
maintain  ejectment  even  in  the  federal  courts.  Melentkin 
V.  Keithy  17  Fed.  Rep.  683,  Miller,  J.  In  several  of  the 
states  it  has  been  held,  under  statutes  similar  to  ours,  that 
an  equitable  owner,  entitled  to  the  immediate  possession  of 
the  land,  could  maintain  ejectment  against  a  stranger  or 
one  unlawfully  claiming  such  right  to  possession.  Glover 
V.  Stamps,  1Z  Ga.  209;  Covert  v.  Morrison,  49  Mich.  133; 
Pierce  v.  FeLter,  63  Cal.  18;  PhiUips  v.  Gorham,  17  K  Y. 
270;  Lattin  v.  McOarty,  41  N.  Y.  107;  Sheehan  v.  Bamil- 
ton,  4  Abb.  Dec.  211;  Murphy  v.  Loomis,  26  Hun,  659. 

The  mere  fact  that  the  plaintiff's  equitable  rights  to  the 
lands  "  must  be  resolved  by  the  laws  of  the  United  States," — 
that  is  to  say,  were  acquired  by  operation  of  the  law  of 
Congress  granting  the  lands  to  the  state  in  trust  for  the 
building  of  the  plaintiff's  railroad, —  does  not  preclude  the 
plaintiff  from  the  remedy  given  by  the  state,  laws  in  the 
state  courts  for  obtaining  the  possession  from  one  making 
an  unlawful  claim  to  the  same  under  a  tax  deed  fair  upon 
its  face.  It  is  by  statute  that  such  tax  deed  operates  as  a 
constructive  eviction  of  the  land-owner.  Sec.  1176,  E.  S.; 
Warrm  v.  Putnam,  63  Wis.  410-417;  UeasiU  v.  Week,  69 
Wis.  444;  HewiUv.  Butterjield,  52  Wis.  384.  Since  such 
statute  operated  as  a  constructive  eviction  of  the  plaintiff 
in  favor  of  the  defendants  the  plaintiff  may  certainly  have 


Digitized  by 


Google 


JANUARY  TEEM,  1888.  103 

The  WisooDflin  Central  R.  Co.  tb.  The  Wisconsin  River  Land  Co. 

the  benefit  of  tlie  other  provision  of  the  statutes  to  regaan 
ike  possession  which,  without  legal  right,  it  thus  construct- 
ively lost. 

Under  our  statutes  the  complaint  in  ejectment  must  '^  set 
forth  that  the  plaintiff  has  an  estate  or  interest  in  the 
premises  claimed,  describing  them,"  and  "  particularly  state 
the  nature  and  extent  of  such  estate  or  interest,    .    .    . 
^d  that  he  is  entitled  to  the  possession  of  such  premises, 
and  that  the  defendant  unlawfully  withholds  the  possession 
thereof  from  him  to  his  damage,"  etc.     Sec.  3077,  K.  S. 
The  statute  moreover  declares  that  ^'  it  shall  not  be  neces- 
sary  ...    for  the  plaintiff  to  prove  an  actual  entry 
under  title,  nor  the  actual  receipt  of  any  profits  of  the 
premises  demanded,  but  it  shall  be  sufficient  for  him  to 
show  a  right  to  the  possession  of  such  premises  at  the  time 
of  the  commencement  of  the  action,  as  heir,  devisee,  j:?wr- 
chaser,  or  otherwise,^^     Sec.  3079,  K.  S.     Here  the  plaintiff 
was,  in  legal  contemplation,  a  "  purchaser "  of  the  lands 
from  the  state,  in  consideration  of  the  building  and  com- 
pletion of  the  railroad  as  required,  and  the  selection  and 
approval  of  the  lands  prior  to  the  levy  of  the  taxes  in  ques- 
tion.   64  Wis.  591,  592.     This  court  has  gone  so  far  as  to 
hold  that,  under  our  statutes,  the  holder  of  a  school-land 
certificate  may  maintain  ejectment.     Sec.  220,  K.  S. ;  Tobey 
V,  Secor,  60  Wis.  310.    A  person  holding  a  contract  or  cer- 
tificate of  sale  of  any  real  property  contracted  to  be  sold 
by  the  state  but  not  conveyed,  is  deemed  the  owner  for  the 
purposes  of  taxation.     04  Wis.  595;  sees.  1034,  1035,  1043, 
E.S. 

Here  the  plaintiff  acquired  its  right  to  the  possession  of 
the  land  on  the  cbmpletion  of  its  road,  by  virtue  of  a  grant 
from  the  state  made  in  pursuance  of  a  grant  from  the 
United  States.  64  Wis.  585-587.  The  patent  from  the  gov- 
ernor  and  secretary  of  state  was  prima  fade  evidence  that 
the  plaintiff  had  fully  complied  with  the  terms  of  the  grants. 
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and  that,  so  far  as  it  and  the  state  were  concerned,  the 
trust  had  been  fally  execnted,  and  hence  extinguished.   See 
references,  64  Wis.  587;  also  sec.  4153,  R.  S.,  as  amended 
by  ch.  18,  Laws  of  1880.    Such  being  the  nature  and  pur- 
t)ose  of  that  instrument,  it  would  seem  to  operate  as  such 
prima  facie  evidence  the  moment  it  was  completed  and  en- 
tered of  record,  which  was  before  the  commencement  of 
this  action.    It  was  never  intended  to  operate  as  the  grant 
of  a  title,  but  only  as  the  evidence  of  a  title  previously 
granted.    The  same  would  be  true  respecting  patents  issued 
by  the  secretary  of  the  interior  for  these  lands.    64  Wis. 
591,  et  seq.     Thus  in  U.  S.  v.  Sclmrz,  102  U.  S.  397,  it  is  said 
by  the  court:  "  We  are  of  opinion  that  when,  upon  the  de- 
cision of  the  proper  office  that  the  citizen  has  become  en- 
titled to  a  patent  for  a  portion  of  the  public  lands,  such  a 
patent  made  out  in  that  office  is  signed  by  the  president, 
seated  with  the  seal  of  the  general  la^d  office,  countersigned 
by  the  recorder  of  the  land  office,  and  duly  recorded  in  the 
record-book  kept  for  that  purpose,  it  becomes  a  solemn  pub- 
lic act  of  the  government  of  the  United  States,  and  needs 
no  further  delivery  or  other  authentication  to  make  it  per- 
fect and  valid.    In  such  case  the  title  to  the  land  conveyed 
passes  by  matter  of  record  to  the  grantee,  and  the  delivery 
which  is  required  when  a  deed  is  made  by  a  private  indi- 
vidual is  not  necessary  to  give  effect  to  the  granting  clause 
of  the  instrument.''    We  must  hold  that  the  -patent  from 
the  governor  took  effect  upon  completion,  and  without  de- 
livery, as  of  February  25, 1884. 

3.  But  there  is  still  another  reason  why  the  plaintiff 
should  be  entitled  to  maintain  such  an  action.  The  defend- 
ants do  not  claim  under  any  patent  or  grant  from  the 
United  States,  but  solely  under  a  tax  deed  issued  in  pur- 
suance of  the  statutes  of  the  state.  This  being  so,  their 
only  claim  to  the  lands  necessarily  presupposed  title  in  the 
plaintiff;  otherwise,  the  lands  would  not  have  been  taxable, 
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and  hence  their  tax  deed  wonld  have  been  a  nullity.  Their 
claim,  therefore,  was  not  onl3^  necessarily  dependent  upon 
the  plaintiff's  title,  but  also  upon  a  constructive  eviction  of 
the  plaintiff,  or  an  actual  rightful  possession  under  a  valid  tax 
deed,  or  as  mere  intruders  upon  the  plaintiffs  right  to  pos- 
session. That  is  to  say,  such  claim  of  title  by  the  defend- 
ants is,  under  our  statutes,  either  derivative  from  the  plaint- 
iff or  tortious  as  against  the  plaintiff.  Such  being  the 
relationship  of  the  parties  to  the  lands  and  hence  to  each 
other,  it  would  seem  that  the  defendants  are  estopped  from 
disclaiming  the  plaintiflPs  title  and  right  to  possession,  ex- 
cept on  the  theory  that  such  title  has  been  divested  and  the 
nght  to  possession  acquired  by  eviction  under  such  tax  deed. 
Brandirffv.  Harrison  Co.  50  Iowa,  164;  Austin  v.  Bremer 
Co.  44  Iowa,  155.  This  is  on  the  theory  that  where  both 
parties  claim  title  from  a  common  source,  the  one  having 
the  better  claim  from  that  source  must  prevail.  Hewitt  v, 
Bvtterfield^  52  Wis.  384;  McCready  v,  La/nsdale^  58  Miss. 
878;  Hunter  v.  Starin^  26  Hun,  529.  This  rule  has  recently 
l^n  applied  in  California,  in  a  cace  where  the  outstanding 
l®gal  title  was  in  the  United  States.  Gray  v,  Dixcm^  16  Pac. 
I^«p.  305.  Of  course,  the  plaintiff  must  recover  on  the 
strength  of  its  own  title,  which  was  necessarily  on  trial,  but 
^t  does  not  follow  that  its  title  is  without  any  strength 
merely  because  it  is  not  evidenced  by  a  patent  from  the 
general  government.  Especially  is  this  so  as  against  the 
defendants,  whose  only  claim  of  title  is  based  entirely  upon 
^  supposed  acquisition  of  the  plaintiflTs  title  and  right  to 


^-  It  is  virtually  conceded  that  the  tax  sales  upon  which 
the  tax  deed  in  question  was  issued  were  void  for  want  of 
the  requisite  notice  of  the  same  or  proof  thereof  as  required 
''y  statute.  Sec.  1130,  R  S.,  as  amended.  The  only  proof 
^^  affidavit  to  be  found  in  the  county  offices  as  to  the  post- 
"^g  of  notices  was  the  affidavit  of  the  county  treasurer, 
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sworn  to  May  15, 1880,  to  the  effect  "  that  he  did,  in  accord- 
ance with  chapter  1130  of  the  Revised  Statutes,  post  notices 
in  four  public  places  in  said  [Price]  county,  that  he  would, 
on  the  11th  day  of  May,  1880,  sell  to  the  highest  bidder  so 
much  of  each  parcel  and  tract  of  land  on  which  the  taxes 
of  1879  remain  unpaid  as  would  be  suflBcient  to  pay  the 
taxes,  interest,  and  charges  to  the  date  of  sale,  a  copy  of 
which  notice  is  hereunto  attached."  When  or  where  such  no- 
tice was  posted  does  not  appear;  nor  does  it  appear  that 
any  notice  thereof  was  ever  posted  in  the  treasurer's  office, 
as  required  by  the  statute  cited.  It  is  unnecessary  to  men- 
tion other  defects.  The  necessity  of  record  proof  of  the 
requisite  posting  has  been  too  frequently  and  too  recently 
declared  by  this  court  to  require  repetition.  Ward  v.  Wal- 
ters, 63  Wis.  43;  Barnsay  v.  Somniel,  68  Wis.  12;  Morris 
V.  Oarmichad,  68  Wis.  133. 

5.  The  action  was  commenced,  as  against  Gomstock^ 
within  one  year  after  the  execution  of  the  tax  deed.  There 
is  no  claim  of  any  statute  of  limitations  being  available  as 
to  him.  But  the  defendant  land  company  was  not  made  a 
party  until  more  than  three  years  after  the  recording  of  the 
tax  deed.  It  answered  and  pleaded  the  several  statutes  of 
limitation  in  such  cases,  and  the  question  arises  whether 
any  of  them  are  available  in  this  action.  The  defect  in  the 
tax  proceedings  mentioned  did  not  go  to  the  validity  of  the 
assessment  or  affect  the  groundwork  of  such  tax.  These 
things  being  so,  the  limitation  mentioned  in  the  third  sec- 
tion of  ch.  309,  Laws  of  1880,  barring  an  action  within  one 
year  of  the  date  of  the  tax  sale,  has  no  application  to  the 
case.  Urquhart  v.  Wescott,  65  Wis.  135;  Pier  v.  Prouty, 
67  Wis.  218;  Ramsay  v.  Eommely  68  Wis.  12;  Morris  v. 
Garmichad,  68  Wis.  133. 

The  question  recurs  whether  the  second  section  of  that 
act,  barring  the  land-owner  unless  his  action  is  commenced 
within  three  years  after  the  recording  of  such  tax  deed,  is 
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available.  No  lis  pendens  was  filed.  The  mere  failure  to 
file  notice  of  Us  pendens^  however,  Is  not  such  an  irregular- 
ity as^to  work  a  reversal  in  this  case.  The  object  of  such 
notice  is  to  conclude  subsequent  hona  fide  purchasers  or  in- 
cmnbranoers  by  constructive  notice.  Sec.  3187,  R.  S.  Here 
the  action  was  commenced  by  the  service  of  the  summons 
and  complaint  upon  Coinstook^  the  grantee  named  in  the 
tax  deed,  March  1, 1884.  Subsequently,  the  defendant  land 
company  was  incorporated  and  organized,  and  Comstqck 
was  one  of  its  incorporators  and  stockholders,  and  its  first 
president,  and  has  continued  such  ever  since.  These  things 
being  so,  the  defendant  land  company  mu$t  be  regarded  as 
having  received  the  conveyance  from  Comstock  in  1885  with 
full  knowledge  of  the  pendency  of  the  suit  against  him,  and 
hence  subject  to  the  result  of  that  suit  as  it  then  stood. 
We  must  hold  that  where  a  defendant  in  ejectment  conveys 
the  land  in  controversy  pending  the  suit  to  one  having  full 
knowledge  thereof,  such  grantee  takes  subject  to  the  liti- 
gation, ^nd  can  avail  himself  of  no  statute  of  limitations 
which  was  not  available  to  s^uch  original  defendant.  Any 
other  role  would  work  interminable  mischief,  without  being 
prodactive  of  any  substantial  good. 

^e  find  no  statute  of  limitations  available  to  either  of 
the  defendants. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 
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CoNovEB,  Bespondent,  vs.  Mankb  and  others,  Appellants. 
Febmary  4 — February  £8, 1888, 

(1)  Sale  of  chattels:   Breach  of  contract:  Damages:  Pleadi$ig,     (t) 
Error  in  eooduding  evidence,  when  cured. 

1.  In  an  action  upon  a  contract  for  the  eale  and  delivery  of  cdiattela, 

where  the  complaint  alleges  that  the  defendant  refused  to  deliver 
the  property,  to  the  damage  of  the  plaintiff  in  a  certain  sum,  it 
need  not  further  allege  the  price  or  value  of  the  property  at  the 
time  and  place  of  delivery,  or  that  the  plaintiff  could  have  resold 
the  same  at  a  profit. 

2.  Where  the  court  had  erroneously  sustained  objections  to  a  large 

number  of  questions  asked  for  the  purpose  of  proving  a  certain 
fact,  the  subsequent  withdrawal  of  a  similar  question  which  was 
not  objected  to  does  not  cure  the  error. 

APPEAL  from  the  Circuit  Court  fov  Manitoiooo  County. 

Action  to  recover  damages  for  the  breach  of  a  written 
agreement  for  the  sale  and  delivery  of  a  quantity  of  cheese 
to  the  plaintiff  by  the  defendants,  who  were  manufacturers 
of  cheese.  The  facts  are  suffipiently  stated  in  the  opinion. 
The  defendants  appealed  from  the  judgment  of  the  circuit 
court  reversing  the  judgment  of  the  justice. 

The  cause  wa«  submitted  for  the  appellants  on  briefs  by 
Schmitz  db  Kirxoan  and  G.  A.  Forrest^  and  for  the  respond- 
ent  on  the  brief  of  M.  C,  Mead  and  Noah  <&  Nash. 

Cole,  C.  J.  This  appears  to  us  to  be  a  very  plain  case. 
We  have  not  the  time  nor  the  patience,  nor  do  we  deem  it 
necessary,  to  go  through  the  elaborate  briefs  of  the  counsel 
for  the  appellants  and  notice  all  the  points  relied  on  by 
them  to  sustain  the  judgment  of  the  trial  court.  They  have 
gone  largely  into  the  law  relating  to  pleadings,  evidence, 
agency,  and  sales  of  personal  property, —  a  discussion  of 
which  is  interesting,  but  which,  as  we  have  intimated,  it  is 
not  necessary  to  enter  upon  in  the  decision  of  this  ca^. 
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The  action  was  commenced  before  the  county  judge  of 
Hanitowoc  county,  with  the  jurisdiction  of  jastice  of  the 
peace.  It  was  based  upon  a  written  contract  for  the  sale 
of  a  quantity  of  cheese.  The  contract,  on  the  part  of  the 
defendants,  was  signed  by  one  John  Pape^  "salesman." 
The  complaint  alleged  that  Pape  was  duly  authorized  to 
make  the  contract  on  behalf  of  the  defendants.  On  the 
trial  before  the  justice  the  complaint  was  dismissed.  The 
<»nse  was  then  taken  to  the  circuit  court,  where  it  was 
beard  on  the  return  of  the  justice,  and  the  judgment  of  the 
jastice  was  reversed.  We  are  now  called  upon  to  review 
the  decision  of  the  circuit  court,  which  we  deem  correct. 

It  is  insisted  that  the  circuit  court  erred  in  holding  that 
the  complaint  stated  a  cause  of  action.    The  objection  to 
the  complaint  is  clearly  untenable.    After  setting  forth  the 
substance  of  the  written  agreement,  it  is  alleged  that  the 
plaintiff,  at  the  time  and  place  appointed,  was  ready  and 
willing  to  receive  the  cheese  and  pay  for  it  according  to  the 
^P^ment;  but  that  the  defendants  neglected  to  perform 
^  their  part,  ami  refused  to  deliver  the  property,  to  the 
<l»mage  of  the  plaintiflf  $79.    The  specific  objection  to  the 
<^niplaint  is  that  it  should  have  alleged  the  price  or  value 
of  the  cheese  at  the  time  and  place  of  delivery,  or  that  the 
plaintiff  could  have  resold  the  same  at  a  profit.     Of  course 
the  plaintiff,  to  show  his  damages  by  reason  of  the  failure 
of  the  defendants  to  perform,  would  be  obliged  to  prove 
"*at  the  contract  price  was  less  than  the  market  price  at 
^0  place  of  delivery.    In  other  words,  that  he  had  suffered 
loss  by  the  breach.    But  it  is  not  necessary  that  the  plaintiff 
shonld  set  forth  his  evidence  in  the  complaint.     We  con- 
fer the  complaint  entirely  sufficient,  and  shall  spend  no 
fwther  time  in  considering  objections  to  it. 

It  is  next  insisted  that  the  circuit  court  erred  in  holding 
**t  the  evidence  given  on  the  part  of  the  plaintiff  on  the 
^^  before  the  justice,  together  with  that  which  was  of- 
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fered  and  excluded,  was  suflBcient  to  make  out  a  case.  The 
circuit  court  doubtless  held  that  proper  testimony  was  of- 
fered and  excluded  by  the  justice,  and  that  in  fact  the 
plaintiflf  was  prevented  from  proving  the  cause  of  action 
stated  in  the  complaint.  In  that  view  we  fully  concur. 
Question  after  question  was  asked,  which  had  a  tendency 
to  prove  that  Pape  had  original  power  to  make  the  con- 
tract and  bind  the  defendants;  that  the  cheese-maker, 
Mankey  who,  the  answer  alleges,  only  had  power  to  sell, 
had  seen  the  contract  sued  on  and  approved  of  it,  and 
promised  to  deliver  the  cheese;  that  the  committee  like- 
wise saw  the  contract  and  ratified  it ;  that  Pape  was  jointly 
interested  in  the  manufacture  and  sale  of  the  cheese,  and 
had  made  contracts  of  sale  with  other  parties.  These,  and 
in  short  nearly  every  question  asked,  were  objected  to  as 
immaterial,  incompetent,  and  "  out  of  the  order  of  proof," 
and  were  excluded.  We  are  at  a  loss  to  know  what  idea 
the  justice  had  of  the  "  proper  order  of  proof."  We  should 
infer  from  his  ruling  that  he  considered  no  evidence  of- 
fered to  prove  the  plaintiflPs  case  was  in  order.  At  all 
events,  he  excluded  much  material  testimony.  Finally,  the 
witness  was  asked  this  question:  "Do  you  know  if  the 
committee  and  cheese-maker  appointed  by  the  defendants 
authorized  the  defendant  Pape  to  make  sales  of  cheese  for 
the  defendants,  and  do  all  things  necessary  in  and  about 
executing  contracts?"  The  defendants  did  not  object  to 
this  question,  but  the  plaintiflf  withdrew  it.  It  is  argued 
that,  as  the  plaintiflf  had  an  opportunity  to  prove  his  case 
by  this  question  and  failed  to  do  so,  all  errors  in  excluding 
proper  testimony  were  cured.  We  cannot  adopt  that  view. 
The  justice  had  already  repeatedly  excluded  specific  ques- 
tions to  prove  Papers  authority,  and  all  questions  from  which 
his  authority  might  be  inferred;  questions  as  to  ratification, 
etc.;  and  the  plaintiflf  would  not  feel  at  liberty  to  go  into 
these  matters  again  under  the  general  question.    After  the 
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plaintiff  had  attempted  to  bring  before  the  justice  proof  of 
agency,  ratification,  etc.,  and  the  justice  had  excluded  the 
evidence,  the  plaintiflF  was  bound  by  respect  to  submit  to 
the  rulings  of  the  justice.  It  would  have  been  unseemly 
for  him  to  persist  in  going  over  the  same  matters  to  prove 
his  case,  or  to  offer  evidence  of  facts  to  establish  it  which 
had  already  been  held  improper.  It  is  said  that  the  plaint- 
iff offered  no  proof  that  he  was  present,  ready  and  willing 
to  perform  the  contract  by  accepting  and  paying  for  the 
cheese.  Why  should  he  offer  such  testimony.  He  was  not 
permitted  to  show  that  a  Contract  had  been  made  which 
bound  the  defendants.  It  is  very  manifest  that  the  cause 
of  justice  would  have  been  better  subserved  if  the  case  had 
been  tried  upon  its  merits,  without  regard  to  "  tactical  ma- 
neuvers for  position  on  the  record." 

Sy  ike  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Cabrier,  Respondent,  vs.  Carrier  and  another,  Appellants. 
February  4— February  B8,  1888. 
Replevin:  Judgment:  Beoovery  of  part  of  property. 

*•  The  Terdict  and  judgment  in  replevin  muet  determine  the  right  to 
the  poesession  of  all  the  property  involved,  even  though  a  part 
thereof  was  not  taken  from  the  defendant  and  the  answer  did  not 
claim  a  return  of  the  property. 

*•  Where  the  judgment  in  replevin  is  for  the  recovery  of  five  of  six 
horses  and  one  of  two  wagons  claimed,  a  failure  sufficiently  to  iden- 
tify those  not  recovered  is  probably  sufficient  ground  for  a  reversal. 

APPEAL  from  the  Circuit  Court  for  JFond  du  Lac  County. 

The  action  is*  replevin  brought  to  recover  six  horses,  three 

^^Its,  thirty-five  cows,  thirteen  two-year  olds,  twelve  year- 
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lings,  nineteen  calves,  two  bogs,  fourteen  pigs,  fifty-three 
tons  of  hay,  one  platform  wagon,  one  sleigh,  two  lumber 
wagons,  and  two  sets  of  double  harness,  all  alleged  to  be 
the  property  of  the  plaintiff,  of  the  value  in  all  of  $2,850. 
The  answer  denies  the  plaintiff's  ownership  of  the  property, 
and  alleges  the  same  to  be  the  property  of  one  Emily  S. 
Carrier,  and  that  the  defendants  bold  the  same  as  her  bail- 
ees. No  proceedings  were  had  for  an  immediate  delivery 
of  the  property,  and  the  same  remained  in  the  possession  of 
the  defendants  until  judgment. 

The  trial  of  the  action  resulted  in  a  verdict  for  the  plaint- 
iff for  five  horses,  three  colts,  one  platform  wagon,  one 
double  wagon,  two  sets  of  harness,  fourteen  pigs,  and  two 
hogs,  of  the  aggregate  value  of  $751.  There  was  no  find- 
ing in  respect  to  the  residue  of  the  property,  which  con- 
sisted of  one  horse,  all  of  the  cows,  two-year  olds,  yearlings, 
calves,  and  hay,  one  lumber  wagon,  and  the  sleigh.  The 
verdict  is  in  the  form  prescribed  by  the  court  in  case  the 
jury  should  find  the  plaintiff  entitled  to  part  of  the  property 
only.  To  the  instruction  in  that  behalf  the  plaintiff  ex- 
cepted in  due  time, —  that  is  to  say,  before  the  close  of  the 
term  at  which  the  action  was  tried  (R.  S.  sec.^  2869) ;  and 
such  exception  appears  in  the  bill  of  exceptions. 

Judgment  for  the  plaintiff  was  entered  pursuant  to  the 
verdict.     The  defendants  appeal  from  the  judgment. 

For  the  appellants  there  was  a  brief  b}^  Kelly  (&  Martin^ 
and  oral  argument  by  Mr,  P.  IL  Martin. 

For  the  respondent  there  was  a  brief  by  Duffy  cfe  McCroryj 
and  oral  argument  by  Mr.  J.  IL  McCrory.  They  con- 
tended, inter  alia,  that  the  verdict  sufficiently  determined 
the  rights  of  the  parties  to  this  suit  under  the  issues  raised. 
Walker  v.  Hmiter^  5  Cranch  C.  C.  462 ;  WaZdman  v,  Broder, 
10  CaL  378;  DoweU  v.  Richardson^  10  Ind.  573;  Edwards 
V.  McCurdy,  13  111.  496;  Emnms  v,  D(me^  2  Wis.  322. 
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IroN,  J.  The  verdict  and  judgment  leave  wholly  unde- 
termined the  issue  made  by  the  pleadings  as  to  the  right  to 
the  possession  of  the  property  not  included  therein.  This 
is  an  irregularity  fatal  to  the  judgment.  No  rule  is  better 
settled  than  that  the  verdict  and  judgment  must  dispose  of 
all  the  issues  involved  in  the  action,  and  the  right  to  the 
possession  of  the  property  not  included  therein  is  one  of 
those  issues.  Ronge  v.  Daioson,  9  Wis.  246,  and  numerous 
cases  there  cited. 

It  was  argued  on  behalf  of  the  plaint iflF  that,  because  the 
omitted  property  had  not  been  taken  from  the  possession 
of  the  defendants,  the  omission  thereof  is  immaterial.  We 
cannot  concur  in  this  view.  In  replevin  both  parties  are 
actors,  and  the  defendants  may  justly  insist  that  their  right 
to  the  possession  of  the  omitted  property  be  established  by 
the  verdict  and  judgment.  Young  v.  Zego,  38  Wis.  206,  holds 
this  doctrine.  In  that  case  the  omitted  property  had  not 
'>een  replevied,  but  remained  in  the  hands  of  the  defendant, 
jet  the  judgment  was  reversed  because  of  the  omission. 
The  fact  that  Young  v.  Lego  arose  in  a  justice's  court  is  im- 
niaterial.  The  rule  above  stated  extends  to  all  courts  hav- 
^Dg  jurisdiction  of  the  action  of  replevin.  In  the  present 
case  the  verdict  should  have  been  that  the  defendants  were 
entitled  to  the  possession  of  the  omitted  property,  and  the 
judgment  should  have  followed  the  verdict.  An  argument 
18  based  upon  the  omission  of  the  defendants  to  claim  in 
tbeir  answer  a  return  of  the  property.  Timp  v.  Dockham^ 
32  Wis.  146,  is  authority  that  such  omission  has  no  signifi- 
cance. 

There  is  another  defect  in  the  judgment.  Six  horses  were 
^nied,  and  the  plaintiff  recovered  only  five  of  them.  Also 
two  lumber  wagons  were  claimed,  and  the  plaintiflf  recovered 
"Dt  one  of  these.  The  horse  and  wagon  not  so  recovered 
*^  ^ot  sufficiently  identified  to  inform  the  sheriff  serving 
^^  execution,  or  defendants,  which  of  the  horses  and  which 
Vol.  71—8 
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of  the  wagons  were  thus  omitted.  This  defect  alone  is  prob- 
ably a  suflBcient  ground  for  a  reversal  of  the  judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
yersed,  and  the  cause  remanded  for  a  new  trial. 


CoLB,  Respondent,  vs.  The  Chicago  &  Nobthwestebn  Rail- 
way Company,  Appellant. 

February  6 — February  £8, 1888, 

Master  and  servant:  Negligence:  Temporary  work  outside  of  ordinary 

employment 

When  an  employee  of  mature  years  and  of  ordinary  intelligence  and 
experience  is  directed  to  do  a  temporary  work  outside  of  the  busi* 
ness  he  has  engaged  to  do,  and  consents  to  do  such  work,  without 
objection  on  account  of  his  want  of  knowledge,  skill,  or  experience 
in  doing  such  work,  no  negligence  of  the  employer  can  be  predi- 
cated upon  that  state  of  facts  alone.  So  held^  where  the  foreman 
of  a  gang  of  men  engaged  in  constructing  bridges  and  buildings 
for  a  railroad  company  was  directed  to  take  his  engine  and  men 
and  do  some  switching,  and  undertook  such  work  without  objec- 
tion, and  was  injured  while  personally  making  a  coupling,  by  rea- 
son of  the  negligeuce  of  the  engineer  and  a  defect  in  the  coupling 
apparatus  of  which  the  railroad  company  was  not  shown  to  have 
had  knowledge. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Tayloe  as  a  part  of  the  opinion : 

This  action  was  brought  to  recover  damages  for  an  in- 
jury sustained  by  the  plaintiff  while  in  the  employ  of 
said  company.  The  material  allegations  of  the  complaint, 
which  were  put  in  issue,  are  as  follows,  viz. :  "  That  the 
plaintiff  on  the  25th  day  of  November,  1880,  at  the  time 
of  the  grievances  hereinafter  mentioned,  was,  and  prior 
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thereto  had  been,  in  the  employment  of  the  defendant  as 
foreBttan  in  charge  of  a  gang  or  crew  of  men  constructing 
aid  building  bridges  and  buildings  for  said  defendant  rail- 
way company  along  its  lines  on  what  was  known  as  the 
*  Wisconsin  Division'  of  said  railway,  and  was  then  at 
work  along  the  line  of  what  was  known  as  the  'Sheboy- 
gan and  Western  Division '  of  said  company's  lines.  That 
on  aaid  day  said  plaintiff  was  engaged  in  the  employment 
aforesaid,  near  Peeble  station,  just  out  of  the  city  of  Fond 
da  Lac,  Wisconsin,  upon  said  road,  and  while  so  engaged 
he  came  into  the  city  of  Fond  du  Lao  with  the  engine 
hereinafter  mentioned,  and  then  received  a  telegraph  dis- 
patch or  request  from  C.  X.  Smith,  who  was  then  train- 
inaster  and  acting  as  superintendent  of  said  Sheboygan 
and  Western  Division  of  the  defendant's  road  and  had  due 
authority  in. the  premises,  which  dispatch  requested  the 
plaintiff  to  switch  certain  of  said  company's  cars,  and  do 
certain  switch-work,  at  the  depot  of  said  Sheboygan  and 
Western  Division  in  said  city  of  Fond  du  Lac.  That  the 
performance  of  such  work  was  no  part  of  the  plaintiff's 
employment  above  set?  forth,  and  was  not  contemplated  in 
^^'^  by  the  contract  made  between  plaintiff  and  defendant 
pursuant  to  which  plaintiff  was  employed.  That,  ih  obedi- 
ence to  stdd  request  of  said  superintendent,  the  plaintiff,  in 
^fdertodo  the  said  switching,  was  compelled  to  couple  a 
certain  car  to  the  said  locomotive  engine  hereinafter  men- 
tioned. That  in  performance  of  said  work  the  said  plaint- 
^^  Was  unversed  and  inexperienced,  which  fact  was  weH 
known  to  the  train-master  and  acting  superintendent  and 
^^^  defendant;  that,  while  the  plaintiff  was  so  engaged, 
the  engine  or  locomotive  was  managed  by  the  engineer 
then  in  charge  of  said  engine  and  employed  by  the  de- 
fendant for  that  work,  carelessly  and  with  great  negligence, 
^"thia  plaintiff  has  been  informed  and  verily  believes,  so 
^hat  when  plaintiff  signaled  said  engineer  to  start  said 
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engine  forward  it  was  on  the  contrary  backed  with  great 
force  against  this  plaintiff.  That  it  was  the  duty  of  the  de- 
fendant company  to  provide  a  good,  careful,  and  skilful 
engineer,  and  to  provide  a  good,  safe,  and  secure  locomo- 
tive engine,  with  good,  safe,  and  secure  machinery,  appli- 
ances, and  apparatus;  but  said  defendant  did  in  fact  furnish 
a  careless  and  unskilful  engineer,  as  the  defendant  well 
knew,  and  did  furnish  a  locomotive  to  convey  the  materials 
and  perform  other  work  for  the  gang  of  men  aforesaid  in 
building  bridges,  buildings,  as  above  alleged,  and  in  doing 
the  said  switching  aforesaid,  which  was,  as  the  plaintiff 
has  been  informed  and  verily  believes,  about  twenty-five 
years  old,  had  become  so  worn,  broken,  and  decayed  as  to 
become  unfit  for  any  service  upon  said  road;  Avhich  defect- 
ive condition  was  then,  and  for  a  long  *time  prior  thereto 
had  been,  known  by  the  defendant  company.  That  said 
engine  was  a  passenger  engine,  and  had  no  coupling  ap- 
pliances fit  to  couple  on  any  car  except  a  passenger  car. 
That  the  coupling  apparatus  on  said  engine  was  of  an  old 
pattern,  and  of  an  unsafe  and  dangerous  character,  while 
on  other  engines  then  used  by  defendant  a  newer  and 
safer  appliance  was  in  general  use.  That  at  the  time  of 
the  accident  hereinafter  mentioned  one  of  the  long  bolts 
which  held  the  draw-castings  on  the  rear  of  the  tender  of 
said  engine,  at  the  place  of  coupling,  was  projecting  about 
two  inches  beyond  the  plate,  either  from  having  been  broken 
or  having  been  drawn  out  through  the  rotted  wood ;  whereas 
it  should  not  have  projected  at  all  beyond  the  face  of  the 
casting.  The  plaintiff,  without  carelessness  or  negligence 
on  his  part,  or  knowledge  of  said  projecting  bolt,  at- 
tempted to  make  the  said  coupling  between  the  said  tender 
and  caboose  car,  in  accordance  with  the  said  request  of  said 
acting  superintendent;  and  when  said  engine  and  tender 
came  back  upon  him,  as  above  alleged,  he  endeavored  to 
withdraw  his  hand,  but  by  reason  of  the  said  defects  the 
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same  was  caught  and  held  fast  by  the  said  projecting  end 
of  said  bolt;  his  right  wrist  was  pierced  by  said  bolt,  and 
was  seriously  lacerated,  bruised,  and  injured,  so  that  the 
same  has  consequently  become  and  is  permanently  stiffened 
and  disabled;  and  at  the  same  time  the  plaintiff's  right 
hand  was  wounded  and  bruised,  and  the  second  finger  of 
said  hand  was  so  crushed  and  cut  that  it  had  to  be  at 
once  amputated." 

Upon  the  trial  in  the  circuit  court,  the  plaintiff  had  a 
verdict  for  $2,750  damages;  upon  which  verdict  judgment 
was  entered  in  his  favor.    From  said  judgment  the  railway 
company  appeals  to  this  cpurt     On  the  trial  the  jury  ren- 
dered a  special  verdict  as  follows:    "  (1)  Was  the  injury  to 
the  plaintiff  caused  by  catching  his  glove  on  the  rod  from 
^hich  the  jam-nut  was  gone,  which  thereby  prevented  him 
^fom  withdrawing  his  hand  in  time  to  have  escaped  injury! 
^w^i^er.  Yes.     (2)  Would  the  plaintiff  have  withdrawn  his 
"^'^d  in  time  to  have  avoided  the  accident  if  his  glove  had 
^ot  canght  on  the  rod?    A.  Yes.    (3)  Had  there  been  any 
change  in  the  original  position  or  condition  of  the  rod,  ex- 
^Pt  that  the  jam-nut  was  off?    If  you  answer  yes  then 
state  what  the  change  was.    A.  No.    (4)  Did  the  jam-nut 
^ttie  off  from  the  rod  at  the  time  of  switching  out  the  coal 
^^  on  the  day  the  plaintiff  was  injured?    A.  We  believe 
^^t-     (5)  How  long  had  the  nut  been  off  from  the  rod  iu 
V^tion?     A.  We  do  not  know;   no  evidence  to  show, 
\y  Had  the  nut  been  off  from  the  rod  for  such  a  length  of 
time  before  the  accident  that  the  defendant,  in  the  exercise 
of  or<Jinary  care  in  the  inspection  of  engines  and  appliances, 
^^M  have  discovered  it  and  put  on  a  new  nut?    A.  We 
do  not  know;  no  evidence  to  show.    (7)  Did  the  plaintiff 
*oe  or  know  the  condition  of  the  rod  at  the  time  he  at- 
^tt^pted  to  make  the  coupling?    A.  No.    (8)  Could  the 
P»^mtiff,  by  the  exercise  of  ordinary  care,  have  seen  the 
'od  and  avoided  catching  his  glove  on  it?    A.  No.    (9)  Did 
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the  plaintiff  use  and  exercise  ordinary  care  in  attempting 
to  couple  the  engine  and  car  at  the  time  he  wa»  injured? 
A.  Yes.     (10)  Did  the  rod,  in  the  condition  it  was,  materi- 
ally increase  the  danger  of  making  the  coupling?    A.  Yes. 
(11)  Did  the  plaintiff,  immediately  before  he  went  between 
the  car  and  tender  to  make  the  coupling  at  the  time  his 
hand  was  caught  and  injured,  signal  the  fireman  to  back 
up?    A,  No.     (12)  Did  the  plaintiff,  immediately  before  he 
went  between  the  tender  and  car,  signal  the  fireman  to  start 
op,  and  did  the  engine  start  up,  and  then  without  further 
signal  back  up,  and  injure  the  plaintiff's  hand?    A.  Yes. 
(13)  Did  the  engine  back  up  without  any  signals  from  the 
plaintiff  either  to  go  ahead  or  back  up?    A.  Yes.    (14)  Was 
the  engine  backed  up  against  the  car  with  ordinary  care 
and  prudence  by  those  servants  of  the  defendant  in  charge 
of  it?    A.  No.     (15)  Was  it  necessary,  in  order  to  shove 
the  car  back  to  the  place  where  it  was  desired  to  be  left, 
that  the  coupling  should  be  made?    A.  No.     (16)  Did  the 
plaintiff  have  suflBcient  knowledge,  experience,  and  intelli- 
gence to  understand  and  comprehend  the  dangers  incident 
to  the  employment  of  coupling  engines  with  a  Miller  engine 
coupler  to  cars?    A,  No.     (17)  If  the  court  shall  be  of  the 
opinion  that  the  plaintiff  is  entitled  to  recover,  at  what  sum 
do  you  assess  his  damages?    A,  $2,750." 

At  the  close  of  the  evidence,  the  defendant  moved  the 
court  to  direct  a  verdict  in  its  favor,  which  motion  was  de- 
nied, and  exception  was  duly  taken;  and  on  the  rendition 
of  the  verdict  the  defendant  moved  for  judgment  upon 
the  special  verdict,  which  was  also  denied,  and  exception 
taken.  Various  other  exceptions  were  taken  by  the  de- 
fendant upon  the  trial,  which  need  not  be  here  stated  or 
considered. 

For  the  appellant  there  was  a  brief  by  Jenkins,  Winkler 
<&  Smith,  and  oral  argument  by  Mr.  Jenkins.  To  the  point 
that  if  a  servant  of  full  age  and  ordinary  intelligence, 
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upon  being  required  by  his  master  to  perform  other  duties 

more  dangerous  and  complicated  than  those  embraced  in 

his  original  hiring,   undertakes  the  same,  knowing  their 

dangers,  although  unwillingly  and  from  fear  of  losing  his 

employment,  and  is  injured  by  reason  of  his  ignorance  and 

inexperience,  he  cannot  maintain  an  action  against  the 

master  for  such  injury,  they  cited,  besides  cases  cited  in  the 

opinion:  Capper  v.  Z.,  K  cfe  St  L.  R.  Co.  103  Ind.  305 ;  Cum^ 

^8  V.  Collins,  61  Mo.  520;  Huleit  v.  St.  Z.,  K  C.  cfe  N. 

-*.  Co.  67  id.  239 ;  Brown  v.  Byroads,  47  Ind.  435 ;  MoOlynn 

«.  Brodis,  31  Cal.  376;  Russdl  v.  Tillotson,  140  Mass.  201; 

^  Cent.  L.  J.  446,  note;  Atlas  Engine  Works  v.  Randall, 

lOO  Ind.  293;  Chicago  cfe  N.  W.  R.  Co.  v.  Bayfield,  37  Mich. 

^5;  Bowling  v.  Allen,  74  Mo.  13;  BuzzeU  v.  Laoonia  Mfg. 

<^.  48  Me.  113;  Kean  v.  Detroit  C.  cfe  B.  Rolling  Mills  Co. 

33  K.  W.  Rep.  (Mich.),  395;  Thompson  v.  C,  M.  cfe  St.  P. 

-ff-  Co.  14  Fed.  Rep.  564. 

Siuherland  cfe  Sutherland,  for  the  respondent,  to  sustain 

the  proposition  that  when  the  servant  by  direction  of  his 

^^^ster  undertakes  extra-hazardous  work  outside  of  the 

^^^pe  of  his  employment  he  does  not  take  upon  himself 

tae  risks  of  such  work,  cited,  besides  the  cases  cited  in  the 

<V'mon:  Miller  v.  0.  P.  R.  Co.  12  Fed.  Rep.  600,  602;  S. 

^   17  id.  67;  Patterson  v.  P.  cfe  C.  R.  Co.  16  Pa.  St.  389, 

393 ;    Chicago  cfe  JV.  W.  R.  Co.  v.  Jackson,  55  111.  496;  See- 

9^  'V.  Kavanaugh,  62  Mo.  232;  Stephens  v.  E.  cfe  St.  J.  R. 

^-  86  id.  2M,  230;  Cooley  on  Torts,  555. 

T^YLOB^  J.  tJpon  the  argument  of  the  appeal  in  this 
<^^tnrt  it  was  not  deemed  by  the  learned  counsel  for  the  re- 
^T^^dent  that  there  was  sufficient  evidence  in  the  case  to 
^^stain  a  verdict  in  favor  of  the  respondent  on  the  ground 

7^t  the  defendant  was  guilty  of  negligence  in  furnishing 
•   ^^  unsuitable  or  unsafe  machinery  for  doing  his  work,  or 

^^t  the  company  was  guilty  of  negligence  in  employing  a 
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careless  or  incompetent  engineer  for  managing  the  engine 
which  was  used  in  the  performance  of  the  work  in  which 
he  was  engaged  when  the  injury  was  sustained  by  him.  As 
to  the  competency  of  the  engineer  in  charge  of  the  locomo- 
tive, no  evidence  was  given,  or,  if  given,  no  claim  was  made 
that  he  was  incompetent.  As  to  the  dangerous  and  unsafe 
condition  of  the  engine  and  tender  used  in  doing  the  switch- 
ing of  the  cars  to  be  switched,  some  evidence  was  given; 
but  it  is  not  claimed  by  the  learned  counsel  for  the  respond- 
ent that,  on  the  findings  of  the  jury  upon  that  question,  the 
plaintiff  would  be  entitled  to  recover  upon  that  ground 
alone.  By  an  examination  of  the  answers  to  the  first  eight 
questions  submitted  to  the  jury  as  a  part  of  the  special  ver- 
dict, it  is  very  clear  that  the  defect  in  the  tender  which  it 
is  claimed  was  the  proximate  cause  of  the  injury  was  not 
shown  to  have  been  known  to  the  defendant,  nor  that  it 
was  of  such  long  standing  that,  in  the  exercise  of  ordinary 
care  in  that  respect,  the  company  ought  to  have  known  of 
such  defect. 

The  only  ground  for  sustaining  the  verdict  in  favor  of  the 
plaintiff  relied  upon  by  the  learned  counsel  for  the  respond- 
ent is  that,  at  the  time  the  plaintiff  was  directed  to  do  this 
switching  by  the  company,  he  was  not  employed  by  the 
company  to  do  such  work;  that  the  work  of  switching  in 
the  yard  of  the  defendant  was  dangerous  work,  and  that 
the  plaintiff  was  not  accustomed  to  do  such  work,  nor  was 
he  acquainted  with  the  danger  incident  thereto;  and  that 
in  such  case  the  defendant  is  liable  for  the  injury  if  the  in- 
jury was  caused  by  the  negligence  of  the  engineer  in  charge 
of  the  engine,  or  by  a  defect  in  the  machinery,  whether 
such  defect  was  known  to  the  defendant  company  or  not. 
If  this  rule  be  as  claimed  by  the  learned  counsel  for  the  re- 
spondent, the  findings  of  the  special  verdict  are  perhaps 
suflicient  to  sustain  the  verdict,  when  aided  by  the  undis- 
puted evidence  in  the  case.    By  an  examination  of  the 
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findings  from  tho  ninth  to  the  sixteenth,  inclusive,  it  will 
be  seen  that  there  is  no  finding  that  the  defendant  conipai;Ly 
directed  the  plaintiff  to  do  this  work  of  switching,  nor  that 
such  worlj  was  not  such  as  the  plaintiff  had  been  employed 
to  do.  These  two  points  are  probably  supplied  by  evidence 
which  is  not  controverted  by  the  defendant,  and  so  the  ver- 
dict may  be  aided  to  that  extent.  If  it  be  necessary,  in 
order  to  entitle  the  plaintiff  to  recover  in  this  action,  to 
show  affirmatively  that  switching  cars  in  the  yard  of  the 
company  is  a  more  dangerous  employment  than  the  employ- 
ment which  the  plaintiff  had  contracted  with  the  defendant 
to  perform,  then  the  verdict  would  be  insufficient  for  want 
of  any  such  finding,  or,  if  it  be  necessary  for  him  to  show 
that  the  company  kfiiew  that  such  employment  was  more 
dangerous  than  the  ordinary  employment  of  the  plaintiff, 
then  the  special  verdict  would  be  imperfect  in  that  respect 
also.  The  findings  upon  this  part  of  the  case  simply  show 
that  the  plaintiff  used  ordinary  care  on  his  part,  and  that 
the  injury  was  either  the  result  of  the  negligence  of  the  en- 
gineer or  the  defect  in  the  tender,  and  that  the  plaintiff 
tad  not  sufficient  experience  and  intelligence  to  understand 
and  comprehend  the  danger  incident  to  the  employment  of 
coupling  engines  with  a  Miller  engine  coupler  to  cars. 

The  theory  of  the  learned  counsel  for  the  plaintiff  is  that 
where  the  master  directs  his  employee  temporarily  to  per- 
form work  not  contemplated  by  his  contract  of  employ- 
ment, and  such  work  is  of  a  dangerous  character, —  whether 
more  dangerous  than  his  general  employment  or  not  is  im- 
JJ^terial, —  the  master  becomes  liable  to  protect  him  while 
^  employed  against  the  carelessness  of  his  employees,  and 
^  against  any  injury  he  may  receive  on  account  of  de- 
fective machinery,  whether  the  company  have  any  previous 
knowledge  of  the  defect  or  not.  He  claims  that  the  basis 
of  recovery  in  such  case  lies  in  the  fact  that  the  master  di- 
^^ects  the  employee  to  perform  a  work  outside  of  his  usual 
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employment,  which  is  in  its  nature  a  dang^xMis  employ- 
ment; and  that  the  mere  direction  of  the  magter  to  perform 
sach  temporary  and  davgeroos  work  is  negligence  on  the 
part  of  the  master  sofficient  to  sustain  the  action  of  the  em- 
ployee BO  injured  in  the  performance  of  such  work  while 
he  is  using  ordinary  care  on  his  part.  Stating  it  in  a  little 
diflferent  form,  the  learned  counsel  says  that  the  ordinary 
rule  that  the  employee  assumes  the  dangers  incident  to  his 
employment  is  not  to  be  applied  to  the  case  where  the  em- 
ployee, at  the  direction  of  the  master,  does  work,  tempo- 
rarily, outside  of  his  contract  of  employment. 

In  order  to  sustain  the  judgment  in  favor  of  the  plaintiff 
in  this  case,  we  think  it  will  be  necessary  to  adopt  the  rule 
as  stated  b}'  the  learned  counsel  to  its  full  extent,  because 
the  questions  as  to  whether  the  temporary  employment  was 
more  or  less  dangerous  than  the*  ordinary  employment  of 
the  plaintiff,  or  whether  the  defendant  was  guilty  of  negli- 
gence in  directing  the  plaintiff  to  do  the  work  in  the  doing 
of  which  he  was  injured,  were  not  submitted  to  the  jury. 
The  negligence  of  the  defendant  upon  which  the  action 
must  be  sustained  if  sustained  at  all,  consists  in  his  direct- 
ing the  plaintiff  to  do  the  work,  and  under  that  rule  the 
question  as  to  the  knowledge  of  the  employee  of  the  dan- 
gers incident  to  the  work  to  be  done,  or  his  want  of  knowl- 
edge, would  be  wholly  immaterial. 

We  are  very  clear  that  the  broad  rule  contended  for  by 
the  learned  counsel  for  the  respondent  is  not  sustained  by 
the  authorities,  nor  by  the  general  rules  of  law  which  de- 
fine the  relations  of  the  employer  and  employee.  Some  of 
the  cases  cited  by  the  learned  counsel  for  the  respondent 
may  have  some  general  statements  in  the  opinions  which  * 
give  some  countenance  to  the  rule  as  stated  by  counsel,  but 
when  the  facts  of  each  case  are  considered  it  will,  we  think, 
be  found  that  no  such  broad  rule  was  ever  intended  to  be 
sanctioned  by  any  of  the  courts.    Whether  the  employer  is 
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guilty  of  neglij^nce  saoh  as  will  entitle  his  employee  to 
reoover  for  an  injury  sustained  while  doing  a  temporary 
work  outside  of  his  contract  of  employment,  when  such 
injury  is  the  result  of  the  negligence  of  a  co-employee,  or 
of  a  defect  of  machinery  not  known  to  the  employer,  or 
other  cause,  is  in  every  case  a  question  of  fact  to  be  deter- 
mined by  all  the  circumstances  of  the  case,  and  cannot  be 
predicated  simply  on  the  fact  that  he  directed  his  employee 
to  do  the  work. 

In  order  to  make  the  employer  responsible  for  an  injury 
to  his  employee  while  in  his  employ,  the  evidence  must  in 
every  case  show  that  the  employer  has  neglected  some  duty 
which  he  owes  to  the  employee;  and  no  case  can,  we  think, 
be  found  where  it  has  been  held  that  the  mere  fact  that 
the  employer  requested  his  employee  to  perform  a  tem- 
porary work,  outside  of  his  ordinary  employment,  was  a 
violation  of  any  duty  which  he  owes  to  his  employee. 
Whether  it  be  a  violation  of  such  duty  depends  always 
npon  the  surrounding  circumstances.  If  the  particular 
work  ordered  to  be  done  is  of  a  dangerous  character,  and 
one  which  requires  peculiar  skill  in  its  performance,  and 
the  person  directed  to  perform  such  work  has  not  the 
requisite  knowledge  or  skill  for  doing  the  work  with  safety, 
and  such  want  of  skill  or  knowledge  is  known,  or  might  be 
reasonably  supposed  to  be  known,  to  the  employer,  in  that 
case  the  direction  of  the  employer  to  do  the  work  might  be 
justly  held  to  be  a  violation  of  a  duty  which  he  owes  to 
his  employee,  even  though  the  employee  undertook  to  do 
the  work  without  objection  or  protest  upon  his  part.  None 
of  the  cases  go  further  than  this,  and  we  can  see  no  reason 
for  holding  a  stricter  rule.  Counsel  says  it  is  well  settled 
that  ^' the  employee  assumes  all  the  ordinary'  risks  within 
the  scope  of  his  employment."  To  this  proposition  no  ex- 
ception can  be  taken,  and  there  is  no  need  of  the  citation 
of  authorities  to  sustain  it.    It  is  urged  that  the  converse 
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of  this  proposition  is  also  true,  viz.,  that  "  the  servant,  when 
he  enters  upon  the  discharge  of  his  duties,  does  not  assume 
any  risks  outside  of  the  scope  of  his^employment;''  and  it 
is  also  insisted  that  when  the  servant  undertakes,  at  the 
order  of  his  master,  to  do  work  outside  of  his  ordinary  em- 
ployment, there  is  no  presumption  that  he  assumes  any  of 
the  risks  attending  such  employment.  To  sustain  this 
proposition  the  learned  counsel  for  the  respondent  cites  the 
following  cases:  Ohio  <b  M.  JR.  Co.  v.  Hammerdey^  28  Ind. 
374;  LaUr  v,  C,  B.  <&  Q.  R.  Co.  52  III.  401;  PiUahurgh^ 
C  dk  St.  L.  R.  Co.  V.  Adams^  105  Ind.  151 ;  Jo7ie8  v.  Z.  S. 
(6  M.  S.  R.  Co.  49  Mich.  573;  Ifann  v.  Oriental  Print 
Worksy  11  R.  I.  152;  Chicago  <&  N.  W.  R.  Co.  v.  Bayfidd, 
37  Mich.  205;  Broderick  v.  Detroit  U.  D.  Co.  56  Mich.  261; 
Cook  V.  St.  P.,  M.  cfe  M.  R.  Co.  34  Minn.  45;  Bowling  v. 
Allen,  74  Mo.  13;  Railroad  Co.  v.  Fort,  17  Wall.  553; 
Benzing  v.  Steinway,  101  N.  T.  547;  0^  Connor  v.  Adams, 
120  Mass.  427. 

In  the  case  in  28  Ind.  374,  the  court  reversed  the  trial 
court  on  the  ground  that  the  employee,  a  minor,  assumed 
the  risk  of  his  employment.  In  Pittsburgh,  C.  <&  St.  Z.  R. 
Co.  V.  Adams,  105  Ind,  151,  the  court  state  the  rule  as  fol- 
lows: "In  all  cases  the  master  is  bound  to  disclose  to  the 
servant  latent  defects  and  dangers  of  which  he  has  knowl- 
edge, or  of  which  he  ought  to  have  knowledge  by  the  exer- 
cise of  reasonable  attention,  care,  and  diligence,  and  of 
which  the  servant  has  no  knowledge,  and  would  not  dis- 
cover by  the  exercise  of  reasonable  care.  This  is  partic- 
ularly so  when  the  master  employs  for  hazardous  and 
dangerous  work  a  child,  young  person,  or  other  person 
without  experience  and  of  immature  judgment."  "  In  the 
oases  last  above  mentioned  the  gravamen  of  the  action  is 
the  negligence  of  the  master  in  failing  to  give  the  proper 
warning,  and  in  employing  a  person  of  such  immature 
years  and  judgment  that  such  warning  and  instructions 
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"would  furnish  no  protection.     And  hence^  in  order  tliat  the 
master  may  be  properly  charged  as  being  thus  negligent,  and 
made  liable  for  resulting  injury,  it  must  be  made  to  appear 
that  he  knew  J  or  by  the  exercise  of  reasonable  care  and  obser- 
vation  might  have  known,  of  the  hiexperience,  disquaUfca- 
tioru  and  immature  judgment  of  the  servant  employed.    When 
a  person  of  apparently  sufficient  age,  physical  ability,  and 
mental  caliber  to  perform  the  service,  seeks  an  employment 
at  the  hands  of  a  railway  cprapany  or  other  master,  he 
ought  to  be  held  to  an  implied  representation  that  he  is 
competent  to  perform  the  duties  of  the  position  he  seelcs, 
and  competent  to  apprehend  and  avoid  all  dangers  that 
may  be  discovered  bv  the  exercise  of  ordinarv  care  and 
prudence.    In  such  case  we  know  of  no  good  reason  or 
rule  of  law  that  will  compel  the  master  to  pass  him  through 
a  critical  examination  to  discover  his  competency  for  the 
place,  or  that  will  convict  the  master  of  negligence  for  not 
doing  so."    The  court  further  say :  "  When,  by  the  orders 
of  the  master,  the  servant  is  carried  beyond  his  employ- 
ment, he  is  carried  away  from  his  implied  undertaking  to 
assume  the  risks  incident  to  the  employment.     Hence  it  is 
that  when  a  servant  is  thus,  by  the  orders  of  the  master, 
put  to  work  outside  of  his  employment,  and  is  injured  by 
reason  of  defective  machinery,  railroad  track,  etc.,  without 
his  fault,  the  master  is  liable,  regardless  of  the  care  he  may 
have  exercised  to  keep  the  machinery,  railroad  track,  etc., 
in  a  safe  condition.     When  a  servant  is  thus  ordered  at 
work  at  a  particular  place,  or  with  particular  machinery, 
etc.,  outside  of  his  employment,  the  master  impliedly  as- 
sures him,  not  only  that  he  has  exercised  reasonable  care 
to  have  the  place,  machinery,  etc.,  in  a  safe  condition,  but 
also  that  they  are  in  a  safe  condition  and  fit  for  the  busi- 
neK  for  which  they,  are  used.    This  principle  or  rule  of  law 
has  been  more  frequently  and  more  rigorously  applied  in 
cases  of  employees  immature  in  years,  judgment,  and  experi- 
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ence."  "  Here,  again,  it  should  be  observed  that  the  master 
will  not  be  liable  if  the  circumstances  are  such  as  to  show 
that  the  servant  is  competent  to  apprehend  the  danger,  and 
expressly  or  impliedly  assumes  the  risk." 

We  have  cited  at  considerable  length  from  this  case,  as  it 
goes  as  far  to  uphold  the  rule  as  claimed  by  the  learned 
counsel  for  the  respondent,  if  not  further  than  any  of  the 
other  cases  cited  by  him  on  the  argument.  And  in  this  case 
the  last  paragraph  qualifies  all  thact  is  said  before,  and  de- 
stroys the  rule  as  contended  for  by  the  learned  counsel.  It 
leaves  it,  as  stated  above,  a  question  of  fact  in  all  cases 
whether  the  master  is  guilty  of  negligence  in  directing  the 
servant  to  do  the  act  outside  of  his  employment. 

In  Zalor  v.  (7.,  B.  cfe  Q.  R.  Co.  52  111.  401,  it  was  found 
that  the  person  representing  the  master  knew  that  the  em- 
ployee whom  he  directed  to  couple  the  cars  was  unversed 
and  inexperienced  in  that  business.  The  decision  is  clearly 
placed  on  the  ground  that  the  master  was  guilty  of  negli- 
gence in  directing  a  servant  to  do  an  extra-hazardous  work 
whom  he  knew  to  be  unskilled  and  inexperienced  in  the 
business.  In  Jones  v.  L.  S.  db  M,  S,  R.  Co.  49  Mich.  573, 
the  person  who  was  injured  while  employed  in  the  dis- 
charge of  work  not  within  the  contract  of  his  employment, 
showed  that  he  protested  against  doing  the  work.  In  Chi- 
cago  cfe  If.  W.  R,  Co.  v.  Bayjidd^  37  Mich.  205,  the  instruc- 
tion at  the  trial  which  was  upheld  as  good  law,  was  as 
follows :  "  If  you  find  that  the  deceased,  at  the  time  he  was 
employed  by  the  defendant,  was  a  lad  of  seventeen  or  eight- 
een years  of  age,  inexperienced  in  handling  the  brakes  on  a 
train  of  cars  such  as  that  in  question,  and  that  he  was  un- 
fitted for  that  work  by  reason  of  his  unskilfulness,  inex- 
perience, and  youth,  and  this  was  known  to  Smith,  .  .  . 
and  was  ordered  by  Smith,  the  foreman  and  conductor  of 
the  construction  train  in  question,  acting  for  and  as  the 
agent  of  said  defendant,  then  if  he  was  killed  while  endeavor- 
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ing  to  perform  such  work,  without  negligence  on  his  part, 
the  plaintiff  was  entitled  to  recover."   In  Broderick  v,  Detroit 
U,  D,  Co.  56  Mich.  261,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  for  a  defect  in  the  construction  of  a  ven- 
tilator which  the  employee  was  directed  to  open  when  he 
received  bis  injury,  and  no  question  appears  to  have  been 
made  upon  the  point  that  he  was  doing  work  outside  of  his 
ordinary  employment.    In  Cook  v.  St.  P.,  M.  <&  M.  JR.  Co. 
34  Minn.  45»  the  negligence  for  which  the  defendant  was 
held  responsible  was  in  not  providing  a  suitable  place  for 
the  plaintiff  to  do  his  work.    The  plaintiff  in  this  case  was 
alao  a  minor.     In  Bowling  v.  AUen,  74  Mo.  IS,  the  person 
injured  was  a  boy  seventeen  years  old,  and  was  working  in 
a  dangerous  place,  and  had  requested  the  person  directing 
his  work  to  relieve  him  from  the  work  and  get  some  other 
person  to  perform  it.    The  defendant  was  held  liable,  on 
the  ground  that  he  had  not  performed  his  duty  in  suflft- 
ciently  instructing  the  servant  of  the  danger  incident  to  the 
performance  of  his  work.     All  that  was  decided  in  Mann  v. 
Onental  Print  Works,  11  R.  I.  152,  was  that  if  the  servant 
"was  suddenly  called  upon  to  perform  a  dangerous  service, 
not  strictly  within  the  line  of  his  duty,  and  requiring  pecul- 
iar skill,  there  would  be  no  presumption  that  he  know  the 
risks  of  it,  and,  if  so,  he  should  not  have  been  directed  to  do 
it  without  information  of  the  nature  of  the  service."     In 
Beming  v.  Steinway,  101  N.  Y.  547,  the  recovery  was  sus- 
tained, on  the  ground  that  the  defendant  did  not  furnish  a 
safe  place  for  the  performance  of  the  work  which  the  serv.- 
ant  ivas  directed  to  do,  and  not  upon  the  ground  that  the 
ser7i<5e  was  outside  of  his  usual  employment.     The  rule  laid 
down  in  O'Connor  v.  Adams,  120  Mass.  431,  and  Railroad 
Co^  t3.  Forty  17  Wall  563,  is  stated  as  follows:    " If  the  de- 
fendant knew  the  peril  to  which  the  servant  would  be  ex- 
P<>8ed,and  did  not  give  him  sufBcient  and  reasonable  notice 
of  it,  and  he,  without  negligence  on  his  part,  through  inex- 
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perience  or  reliance  on  the  directions  given  him,  failed  to 
perceive  or  understand  the  risk,  and  was  injured,  the  de- 
fendant would  be  responsible/^  This  rule  was  laid  down  in 
cases  where  the  servant  was  an  inexperienced  minor. 

We  think  that  it  may  be  safely  said  that  none  of  the  cases 
cited  by  the  learned  counsel  for  the  respondent  hold  that 
merely  directing  a  servant  to  perform  a  duty  outside  of  his 
usual  employment  is  such  negligence  on  the  part  of  the 
employer  as  will  render  him  liable  for  any  injury  the  serv- 
ant may  receive  while  engaged  in  such  employment;  but, 
on  the  other  handj  all  the  circumstances  attending  the  case, 
such  as  the  dangerous  character  of  the  work  directed  to  be 
done,  the  age  and  experience  or  inexperience  of  the  serv- 
ant, and  the  knowledge  of  the  master  as  to  these  attendant 
circumstances,  must  be  taken  into  consideration  in  determin- 
ing the  question  of  negligence. 

In  the  case  at  bar  the  plaintiff  was  a  man  of  forty  years 
and  upwards,  an  intelligent  mechanic.  He  had  been  in  the 
employ  of  the  railroad  company  for  over  ten  years,  and  for 
several  years  had  been  the  foreman  of  a  gang  of  men  em- 
ployed in  building  and  repairing  bridges  and  other  struct- 
ures for  the  defendant  on  its  road,  and  was  so  engaged  at 
the  time  the  accident  happened.  In  his  employment  he  had 
an  engine  and  cars  under  his  control,  for  the  purpose  of  do- 
ing his  work,  and  a  man  or  men  whose  duty  it  was  to  couple 
or  uncouple  cars  as  needed  in  such  work.  At  the  time  he 
was  requested  to  do  the  switching  in  the  defendant's  yard, 
he  was  requested  to  take  the  engine  he  had  in  use  for  doing 
his  ordinary  work,  and  the  gang  of  men  under  him,  and  do 
such  work.  He  made  no  objection  to  doing  the  work  on 
the  ground  that  it  was  dangerous,  or  that  he  had  not  suffi- 
cient knowledge  or  experience  to  do  the  same  safely  to 
himself  and  the  men  under  his  charge.  Under  these  cir- 
cumstances it  seems  to  us  that  no  negligence  can  be  attrib- 
uted to  the  company  for  directing- him  to  do  the  work. 
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He  undertook  the  work  voluntarily,  knowing  the  general 
danger  of  the  employment,  and  the  rule  applicable  to  work 
done  in  his  ordinary  employment  must  be  applied  to  the 
work  done  by  him  under  such  order.  If  the  finding  of  the 
jury  that  the  plaintiff  did  not  comprehend  the  dangers  in- 
cident to  tlie  work  was  supported  by  the  evidence,  it  cannot 
alter  the  case.  That  fact  was  not  made  known  to  the  de- 
fendant at  the  time,  and  there  is  nothing  in  the  evidence 
which  would  tend  to  show  the,  defendant  that  the  plaintiff 
had  not  sufiScient  knowledge,  experience,  and  skill  to  per- 
form the  work  safely  to  himself  and  those  in  his  employ. 

That  the  plaintiff  cannot  recover  upon  the  facts  proved  in 

this  case  is  well  settled  by  the  authorities  cited  by  the 

learned  counsel  for  the  appellant.      McGinnia  v.   0,  S. 

Bridge  Co.  49  Mich.  466,  8  Am.  &  Eng.  R.  Cas.'135;  Worm- 

dl  V.  M.  O.  R.  Co.  10  Atl.  Rep.  (Me.),  49;  EmnmeU  v.  Dil- 

vwrth,  111  Pa.  St.  343,  345;  Zearj/  v.  B.  cfc  A.  R.   Co.  139 

Mass,  587;  Railroad  Co.  v.  Fort,  17  Wall.  554,  558;  CaUll 

v.HUton,  106  K  Y.  512,  518;  3  Wood,  Ry.  Law,  1487; 

Wood,  Mast.  &  Serv.  §  344;  May  v.  0.  <&  Q.  R.  Co.  10  Ont. 

70;  Hawh  v.  Penn.  R.  Co.  11  Atl.  R.  459. 

We  are  not  called  upon  in  this  case  to  determine  what 

the  rule  would  be  if  the  eniployee,  when  ordered  to  do  work 

which  his  general  employment  did  not  require  him  to  do 

and  which  was  dangerous  in  its  character,  objected  to  doing 

the  Work  on  the  ground  of  want  of  experience  and  knowl- 

®^g6  suflBcient  to  enable  him  to  perform  the  work  with 

^©ty  to  himself  and  those  under  him,  and,  notwithstand^ 

^^S  8Uch  declaration  on  his  part,  his  employer  insisted  upon 

"'s  doing  it,  and  thereupon  he  undertook  to  do  the  work 

^ter  such  protest,  rather  than  subject  himself  to  the  risk  of 

"®^^g  discharged  from  his  employment.    We  do  not  in  this 

^^^^  either  affirm  or  disaffirm  the  rule  stated  by  the  supreme 

^^rt  of  Massachusetts  in  Leary  v.  B.  <&  A.  R.  Go.  139 

■^^88.  587,  upon  that  state  of  the  case.     All  we  decide  in 
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this  case  is  that  when  an  employee  of  mature  years  and  of 
ordinary  intelligence  and  experience  is  directed  to  do  a  tem- 
porary work  outside  of  the  business  he  has  engaged  to  do, 
and  consents  to  do  such  work,  without  objection  on  account 
of  his  want  of  knowledge,  skill,  or  experience  in  doing  such 
work,  no  negligence  of  the  employer  can  be  predicated  upon 
that  state  of  facts  alone. 

Thei'e  are  other  reasons  why  the  plaintiff  ought  not  to 
recover  in  this  action.  H9  was  not  directed  to  couple  or 
uncouple  cars.  He  was  the  foreman  of  a  gang  of  men,  hav- 
ing in  charge  an  engine  and  some  one  to  do  the  coupling 
and  uncoupling  of  cars.  He  was  directed  to  take  the  engine 
and  his  men  and  do  the  switching  of  some  loaded  cars  in 
the  defendant's  yard.  The  order  did  not  direct  him  per- 
sonally to  do  the  coupling  of  the  cars.  Again,  according  to 
the  testimony  of  the  plaintiff  himself,  he  was  not  injured  on 
account  of  his  inexperience  in  coupling  cars,  but  by  reason 
of  a  defect  in  the  car  he  attempted  to  couple  to  the  engine. 
He  claims,  and  we  are  inclined  to  think  his  claim  is  well 
founded,  that  he  would  not  have  been  injured  had  it  not 
been  for  the  projecting  bolt  or  rod  which  caught  his  glove 
when  he  attempted  to  withdraw  his  hand  from  the  place  of 
danger. 

In  no  view  of  the  case  can  the  verdict  be  sustained,  except 
upon  the  theory  advanced  by  the  learned  counsel  for  the 
respondent,  as  stated  above.  We  think  the  rule  of  liability 
as  claimed  by  the  learned  counsel  is  not  sustained  either  by 
authority  or  upon  the  principles  of  law  applicable  to  em- 
ployer and  employee.  Upon  the  undisputed  evidence  in  the 
case,  and  upon  the  findings  of  the  jury,  judgment  should 
have  been  rendered  in  favor  of  the  appellant. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  render 
judgment  for  the  defendant. 

See  note  to  this  case  in  87  N,  W.  Rep.  84.—  Rep. 
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Wilkinson.  Guardian,  etc.,  Eespondent,  vs.  Bayley,  imp., 
Appellant. 

February  6  — February  fS8,  1888, 

^^^^^icHon:  Judgment  by  default:  Proof  of  service  of  aummana. 

^cr©  the  proof  of  eervice  by  a  person  other  than  the  sheriff  does  not 
show  that  a  oopy  of  the  summons  was  left  with,  as  well  as  deliv- 
^f^  to,  the  defendant  (sec.  2642,  R.  S.),  the  court  acquires  no  ju- 
^iction  to  render  judgment  by  default 

-APPEAL  from  the  Circuit  Court  for  Grant  County. 
Action  to  foreclose  a  mortgage.    The  aflBdavits  of  serv- 
ice were  to  the  effect  that  the  affiants  did,  at  a  certain  time 
^d  place,  duly  and  personally  serve  the  summons  and  comr 
plaint  (or  notice  of  the  object  of  the  action)  upon  the  de- 
fendants named  by  delivering  to  them  and  each  of  them  a 
true  copy  thereof,  and  that  the  affiants  personally  knew  the 
persons  upon  whom  they  respectively  made  such  service  to 
be  the  persons  in  respect  to  whom  such  service  was  to  be 
made.    The  defendants  failed  to  appear,  and  judgment  by 
default  was  rendered  against  them.    The  defendant  Bayley^ 
appearing  specially  for  that  purpose,  appealed  from  the 
judgment. 

For  the  appellant  there  was  a  brief  by  -4.  W.  <&  W.  K 
BeUy  and  oral  argument  by  Mr,  A.  W.  Bell. 

Fop  the  respondent  the  cause  was  submitted  on  the  brief 
of  W,  H,  Beehe.    He  contended  that  the  judgment  of  a 
court  of  general  jurisdiction  is  prima  facie  proof  of  the 
regularity  of  the  proceedings  in  obtaining  it,  and  presump- 
tive of  the  jurisdiction  of  the  court.     Allen  v.  Huntington^ 
16  Am.  Dec.  Y02 ;  Loomia  v,  Wheeler^  18  Wis.  524 ;  Jarvis 
«.  Robinson^  21  id.  523;  Archer  v.  liomaiTie,  14  id.  375. 
The  onits  of  impeaching  a  judgment  is  upon  him  who  seeks 
to  resist  it.    Scott  v.  Coleman^  15  Am.  Dec.  71.    A  party 
seeking  to  set  aside  a  judgment  for  irregularity  will  be  held 
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to  the  strictest  rules  of  proceeding,    ^tna  L.  Ins.  Co.  v. 
McCormicky  20  Wis.  265. 

Oeton,  J.  This  is  an  appeal  from  a  judgment  of  fore- 
closure by  one  of  the  defendants  appearing  specially  for 
such  purpose.  The  summonses,  with  the  proof  of  the  pre- 
tended service  thereof  by  the  affidavit  of  two  private  per- 
sons on  the  same,  which  are  a  part  of  the  record,  show  that 
no  service  was  legally  made  upon  any  of  the  defendants, 
and  that  the  court  therefore  did  not  acquire  any  jurisdic- 
tion to  render  said  judgment.  The  affidavits  do  not  state 
that  a  copy  of  the  summons  was  left  with  any  of  the  de- 
fendants, as  required  by  sec.  2642,  R.  S.  The  judgment  is 
clearly  void  for  such  reason.  There  was  no  appearance  in 
the  circuit  court,  and  judgment  was  taken  by  default.  The 
case  of  Hall  v.  Graham^  49  Wis.  653,  is  closely  in  point. 
In  that  case,  as  in  this,  the  defective  service  appears  by  the 
affidavit  of  the  person  making  the  same,  indorsed  upon  the 
summons,  and  there  was  no  appearance,  and  the  defect  is 
the  same.  The  judgment  \vas  reversed  for  that  reason 
alone.  In  that  case  it  was  held  that  due  and  proper  service 
must  appear  upon  the  record  before  the  court  was  author- 
ized to  render  judgment  by  default,  which  sufficiently  an- 
swers the  argument  of  the  respondent's  counsel  that  it  must 
be  presumed  that  due  service  was  made  by  the  sheriff  or 
Other  officer.  Matteson  v.  Smith,  3Y  Wis.  333,  is  equally  in 
point.  See,  also  Pollard  v.  Wegener,  13  Wis.  569;  Hape  v. 
Beaton,  9  Wis.  328;  Sayl^s  v.  Davis,  20  Wis.  302;  Dundon 
V.  Starin,  19  Wis.  261,  and  other  cases  in  this  court. 

By  the  Oourt — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 
according  to  law. 
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Bowers  vs.  Evans,  Assignee,  etc. 

fiowERs,  Eespondent,  vs.  Evans,  Assignee,  etc.,  Appellant 

February  6  —  February  £8, 1888. 

Equity :  Banks  and  banking:  Voluntary  assignment:  Trust  fund:  Par- 
amount right  to  payment 

Bonds  deposited  with  a  banker  for  safe-keeping  werebj  him  disposed 
of,  and  the  proceeds  went  to  increase  the  assets  of  the  bank  which 
were  shortly  afterwards  assigned  by  him  for  the  benefit  of  cred- 
itors. Held,  that  the  owner  of  the  bonds  had  a  paramount  right 
to  be  first  paid  in  full  out  of  such  assets.  McLeod  v.  Evans,  66 
Wis.  401,  and  Francis  v.  Evans,  69  id.  115,  followed. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

This  was  an  action  by  Maggie  Bowers  against  Jonathan 
H.  Evansj  assignee  of  Isaac  Hodges,  to  recover  the  pro- 
ceeds of  certain  bonds  sold  by  said  assignor.  The  court 
made  the  following  fi;idings  of  facts  and  conclusions  of 
law: 

"  1.  On  the day  of  October,  1882,  Isaac  Hodges,  the 

assignor  of  the  defendant,  was  a  banker  and  doing  business 
as  such  at  Platteville,  Wisconsin,  and  on  that  day  the 
plaintiff  deposited  with  him,  for  safe-keeping  and  not  other- 
wise, six  United  States  government  bonds,  each  of  the 
denomination  of  $500,  and  bearing  interest  at  the  rate  of 
four  per  cent,  per  annum,  which  said  bonds  were  negoti- 
able by  delivery.  2.  That  on  August  1,  1883,  said  Hodges, 
in  the  course  of  his  regular  business,  deposited  said  bonds 
with  the  National  Bank  of  Galena,  Illinois,  as  collateral 
security  on  his  note  for  $Y,000  to  said  bank,  with  other  col- 
laterals.   3.  On  January ,  1884,  the  plaintiff  directed 

said  Hodges  to  sell  said  bonds  and  immediately  remit  the 
proceeds  thereof  to  her  at  San  Buena  Ventura,  California, 
where  she  then  resided.  4.  On  February  7,  1884,  said 
Hodges  directed  said  bank  to  sell  said  bonds  and  apply  the 
proceeds  thereof  on  his  said  note  to  it,  which  was  not  then 
due;  and  on  February  11,  1884,  said  bank  notified  said 
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Hodges  that  said  bonds  were  sold  for  $3,710.90,  and  the 
proceeds  indorsed  on  said  note.  5.  On  February  8,  1884, 
said  Hodges  closed  his  doors  as  a  banker,  and  on  February 
11,  1884,  assigned  all  his  property  to  the  defendant  for  the 
benefit  of  his  creditors,  and  said  defendant  thereupon  im- 
mediately accepted  of  the  trust  as  such  assignee,  and  took 
possession  of  the  estate  assigned  to  him,  and  now  has  money 
and  property  in  his  hands  as  such  assignee  to  the  value  of 
at  least  $20,000.  6.  That  on  May  6,  1884,  the  plaintiff 
made  proof  of  a  claim  against  said  I.  Hodges,  based  upon 
the  facts  aforesaid,  for  the  sum  of  $3,710.90,  and  duly  filed 
the  same;  and  on  June  4,  1884,  the  plaintiff  received  a  six 
per  cent,  dividend  thereon,  amounting  to  $222.65,  from  said 
assignee.  7.  That  in  making  such  assignment  said  Hodges 
stated  the  value  of  his  property  and  assets  by  him  so  as- 
signed, under  oath,  at  the  sum  of  $226,000,  and  in  like  man- 
ner stated  the  amount  of  his  liabilities  at  $164,554.11,  and 
in  like  manner  listed  the  plaintiff  as  one  of  his  creditors  in 
the  said  sum  of  $3,710.91,  growing  out  of  the  facts  afore- 
said, but  that  said  Hodges  was  then  in  fact  largely  insolv- 
ent, as  the  plaintiff  discovered  after  filing  her  said  claim. 
8.  And  as  conclusions  of  law,  the  court  finds  that  the 
plaintiff  is  entitled  to  judgment  against  the  defendant  for 
the  said  sum  of  $3,710.91,  with  interest  from  February  11, 
1884,  less  the  said  sum  of  $222.65,  paid  June  4,  1884,  to- 
gether with  the  costs  of  the  action,  and  that  the  same  be 
paid  in  out  of  the  estate  of  said  Hodges  so  in  the  hands  of 
the  defendant;  and  judgment  is  ordered  accordingly." 

From  the  judgment  entered  accordingly  the  defendant 
appeals. 

For  the  appellant  there  was  a  brief  by  Garter  cfe  Cleary^ 
and  oral  argument  by  Mr.  W,  E,  Carter. 

For  the  respondent  there  was  a  brief  by  J.  W.  Murphy^ 
A.W.  (&  W.  E.  Bell^  and  BmKnell  cfe  ^atkin%^  and  oral  argu- 
ment by  Mr.  A.  W.  Bell  and  Mr,  A.  R.  BushnelL 
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Cole,  C.  J.  This  case  is  clearly  ruled  by  the  decision  in 
ilcLeod  V,  EvaixB^  66  Wis.  401,  and  Francis  v.  Evane^  69 
Wis.  115,  unless  those  cases  are  to  be  overruled.  A  major- 
ity of  the  court  are  not  disposed  to  disturb  them  or  modify 
the  dootrine  laid  down  in  them.  The  equities  of  the  plaint- 
iff to  a  preference  over  the  general  creditors  are  certainjj? 
^  strong,  if  not  superior  to  the  equities  of  the  plaintiffs  in 
tiiose  cases.  Here  the  plaintiff  left  her  United  States  bonds 
with  Hodges  for  safe-heepingy  in  October,  1882.  In  August^ 
1883,  Hodges,  in  the  course  of  his  regular  business  as  banker, 
deposited  the  bonds  with  a  Galena  bank,  as  collateral  secu- 
rity for  the  payment  of  his  note  then  made,  of  $7,000.  The 
proceeds  of  the  Hodges  note,  the  cashier,  Griswold,  says, 
were  pot  into  his  general  banking  business.  On  February 
6th  or  7th  Hodges  directed  the  Galena  bank  to  sell  the 
bonds  and  apply  the  proceeds  on  his  note,  which  had  been 
renewed  and  was  not  then  due.  The  Galena  bank  informed 
Hodges  that  they  had  sold  the  bonds  and  applied  the  pro- 
ceeds as  directed.  The  Hodges  note  is  indorsed  February 
11, 1884,  with  a  payment  of  $3,710.90,  the  proceeds  of  the 
bonds.  Hodges'  bank  closed  on  the  8th  of  February,  and 
he  made  an  assignment  of  all  his  property  for  the  benefit  of 
his  creditors  on  the  11th.  It  appears  that  some  time  in 
January,  1884,  the  plaintiff  directed  Hodges  to  sell  her 
bonds  and  immediately  remit  the  proceeds  to  her  in  Cali- 
fornia, where  she  resided.  It  is  not  pretended  that  Hodges 
assumed  to  act,  in  directing  the  bonds  to  be  sold,  under  any 
iiistructions  given  him  by  the  plaintiff.  He  simply  misap- 
propriated or  wrongfully  converted  the  bonds  to  his  own 
Hse,  without  the  least  color  of  right  or  authority.  They 
were  left  with  him  for  safe-keeping  merely,  and  he  sold  or 
pledged  them  to  raise  money  to  put  into  his  banking  busi- 
Jiess.  This  is  the  fair  inference  from  the  testimony.  It  is 
^e,  Griswold,  on  being  subsequently  called,  qualified  the 
statement  that  the  money  borrowed  of  the  Galena  bank  on 
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the  Hodges  note  was  put  by  Hodges  in  "  his  general  bank- 
ing business,"  but  we  are  inclined  to  take  the  first  statement 
as  correct.  It  is  more  probable  that  the  money  was  thus 
nsed. 

The  question  then  is,  Must  the  plaintiff,  whose  property  has 
thus  been  wrongfully  misapplied,  stand  upon  the  same  foot- 
ing as  the  general  creditors  as  to  the  assets  assigned  ?     We 
think  not.    We  say,  as  we  did  in  the  McLeod  Casey  that  it 
is  an  iri:esistible  conclusion  from  the  facts  that  the  proceeds 
of  these  bonds  found  their  way  into  the  Hodges  estate  and 
went  to  increase  the  assets  of  the  bank  which  were  assigned. 
It  seems  inequitable  that  the  general  creditors  should  profit 
by,  or  have  the  benefit  of,  the  fraud  committed  by  the  as- 
signor in  respect  to  these  bonds.     For  Hodges  never  owned 
them ;  they  were  never  a  part  of  his  estate  by  right,  but, 
by  a  gross  violation  of  trust,  amounting  to  a  crime,   he 
mixed  this  trust  property  with  his  own,  and  the  assignee 
seeks  to  hold  it  for  the  benefit  of  all  the  creditors.    The 
plaintiff  has  a  paramount  right  to  be  first  paid  out  of  the 
assets.    This  is  the  doctrine  of  the  cases  decided  by  the 
court,  which  we  see  no  suflBcient  reason  for  changing.     It 
was  not  my  purpose,  at  this  time,  to  enter  upon  a  discus- 
sion of  the  principles  upon  which  these  cases  rest.    Enough 
is  said  in  the  opinions  to  indicate  our  views  upon  that  sub- 
ject.   I  shall  make  but  one  further  remark.    Among  the 
authorities  cited  to  sustain  the  decision  in  the  McLeod  Case 
was  People  V,  City  Bank^  96  N.  Y.  32,  which,  as  reported, 
would  seem  to  be  in  point.    In  that  case  the  court  says  that 
the  object  of  Sartwell,  Hough  &  Ford,  in  drawing  and  de- 
positing their  checks  with  the  bank,  was  to  provide  a  fund 
for  the  payment  of  the  specific  notes  mentioned,  and  the 
engagement  of  the  bank  was  thus  to  apply  the  fund. 
"  Thus  a  trust  was  created,  the  violation  of  which  consti- 
tuted a  fraud,  by  which  the  bank  could  not  profit,  and  to 
the  benefit  of  which  the  receiver  is  not  entitled.    .    .     . 
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The  checks  were  impressed  with  a  trust,  and  no  change  of 
them  into  any  other  shape  could  divest  it  so  as  to  give  the 
bank  or  its  receiver  any  different  or  more  valid  claim  in 
respect  to  them  than  the  bank  had  before  their  conversion." 
The  decision  of  the  same  court  in  Gavin  v.  Oleason^  105 
N.  T.  256,  would  seem  to  be  in  direct  conflict  with  that  in 
the  Giiy  Bank  Case*  The  court,  however,  say,  in  Camn  v. 
Gleasan,  that  the  case  of  People  v.  City  Bank  seems  to  have 
been  misunderstood ;  that  it  was  not  claimed  in  the  latter 
case  that  the  proceeds  of  the  checks  of  Sartwell,  Hough 
&  Co.,  the  petitioners,  had  not  gone  into  the  general  funds 
of  the  bank,  or  that  they  had  not  passed  in  some  form  to 
the  receiver.  In  fact,  what  the  case  does  show  upon  that 
point  is  that  these  checks  were  marked  paid,  and  the  amounts 
were  deducted  from  the  deposits  of  the  drawers  in  the  bank. 
But  the  notes  themselves,  which  the  checks  were  intended 
to  pay,  were  not  owned  by  the  bank,  but  had  been  previ- 
ously sold  and  the  avails  used  in  its  business,  as  we  infer. 
These  are  the  facts,  as  we  understand  them.  "We  shall  not 
attempt  to  reconcile  these  cases  in  New  York.  It  is  suf- 
ficient to  say  that  a  majority  of  this  court  adhere  to  the 
decisions  which  we  have  made  and  which  clearly  dispose  of 
every  point  relied  on  in  the  case  at  bar  for  a  reversal  of  the 
jtidgment  of  the  court  below. 

Taylor  and  Cassoday,  JJ.  While  approving  of  the  "  pro- 
gressive" or  "  modem  rule  "  of  equity,  as  aflSrmed  in  Be  Hal- 
^9  Estate,  13  Ch.  Div.  696,  we  were  forced  to  dissent  from 
the  conclusions  of  the  majority  of  this  court  in  McLeod  v. 
-S«m«,  66  Wis.  413,  for  the  reasons  there  given,  to  the  ef- 
^wt  that,  in  our  judgment,  that  decision  was  a  departure 
from  a  well-established  rule  of  equity,  and  not  supported 
by  any  well-considered  adjudication.  It  is  true  that  some 
things  were  said  in  People  v.  City  Bank,  96  N.  T.  32,  and 
hak  V.  Ellioott,  80  Kan.  156,  cited  in  the  majority  opinion. 
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which  seemed  to  support  such  new  departure,  but  the  re- 
port of  those  cases  left  the  facts  upoa  which  each  turned  so 
obscure  that  we  were  constrained  to  believe  that  the  trust 
fund  was  still  on  hand  and  either  capable  of  identification 
or  traceable  into  a  still  present  existing  fund,  and  not,  as  in 
these  Evan^i  Cases^  previously  paid  out  on  such  trustees*  or 
agents'  indebtedness;  but  if  otherwise,  they  ought  not  to 
be  followed.  In  the  case  of  Francis  v.  Evans^  69  Wis.  115,* 
we  attempted  to  expose  what  we  regarded  as  a  fallacy,  in 
assuming  that,  if  an  insolvent  debtor  used  funds  which  he 
held  in  trust,  or  in  any  fiduciary  capacity,  in  payment  of 
his  debts,  he  thereby  benefited  his  estate,  when,  as  a  matter 
of  fact,  the  wrongful  conversion  of  the  money  so  held  in 
trust  created  a  new  indebtedness  of  precisely  the  same 
amount  as  the  one  paid ;  and  hence  the  result  must  always 
be  that  by  such  misappropriation  the  insolvent's  volume  of 
indebtedness  is  not  diminished  a  penny,  nor  his  assets  in- 
creased a  penny.  We  there  stated  the  equitable  rule  thus: 
"  That  rule,  as  we  understand,  was  never  based  upon  any 
supposed  right  of  preference  of  one  creditor  over  another, 
as  sometimes  provided  by  statute,  but  upon  the  supposed 
equitable  right  of  the  person  whose  property  has  been 
Avrongfully  converted  to  trace  and  retake  his  own  property; 
and,  when  its  identity  has  been  lost  by  being  mixed  with 
other  funds,  then  to  retake  its  equivalent  from  the  property 
or  funds  it  has  so  enriched,  and  to  the  extent  of  such  en- 
richment." Soon  after  the  decision  in  that  case,  there  ap- 
peared two  decisions  of  courts  of  conceded  ability  upon  the 
very  questions  here  involved,  and  holding  the  true  rule  to 
be  substantially  as  stated  above.  One  was  by  the  court  of 
appeals  of  New  York,  in  Cavin  v.  Oleason^  106  N.  Y.  256; 
and  the  other  by  the  supreme  court  of  Pennsylvania  in  the 
Appeal  of  napkins^  9  Atl.  Rep.  (Pa.),  867.  In  the  New 
York  case  the  authorities  are  reviewed  to  some  extent  by 
Mr.  Justice  Andrews,  and  People  v.  City  Bank  is  explained 
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as  not  involving  the  question  thus  assumed  to  have  been 
decided;  and  saying,  that:  "We  know  of  no  authority  for 
such  a  contention.''  The  opinion  in  that  case,  as  well  as 
the  conclusions  reached  by  the  several  judges  in  Re  Hair 
letfs  Estate^  suproy  are  so  clearly  in  harmony  with  our 
views,  that  we  refrain  from  adding  anything;  and  we  have 
written  this  merely  to  relieve  ourselves  from  the  responsi- 
bility of  the  decision  in  this  case. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Bell  and  another,  Appellants,  vs.  The  Cmr  of  Plattbville, 
Respondent. 

February  7  —  February  S8, 1888. 

MuKion>AL  Corporations,    flj  Power  to  rent  city  hall  for  entertain- 
ments.    (2 J  Action  to  enjoin,  by  whom  to  be  brought, 

1.  Where  the  city  anthorities  are  by  the  charter  given  •*  the  manage- 

ment and  control  of  the  finances  and  of  all  property  of  the  city," 
and  are  charged  with  *'  the  government  of  the  city  and  the  exer- 
cise of  its  corporate  powers  and  management  of  its  financial,  pru- 
dential, and  municipal  concerns,"  they  may  lease  a  hall  owned  by 
the  city  to  be  used  for  concerts,  theaters,  and  other  entertainments 
for  which  it  is  adapted. 

2.  It  9eem8  that  an  action  to  restrain  a  city  from  exercising  powers 

alleged  to  be  in  excess  of  its  corporate  authority  cannot  be  main- 
tained by  citizens  or  tax-payers  whose  private  rights  are  in  no  way 
jeopardized,  and  that  such  actions  should  always  be  in  the  name 
of  the  state  and  prosecuted  by  the  public  authorities. 

APPEAL  from  the  Circuit  Court  for  Ora7it  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

This  action  was  commenced  April  20, 1885,  by  the  plaint- 
iffs, as  tax-payers  of  the  city,  to  restrain  the  defendant  from 
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renting  or  allowing  the  city  hall,  then  lately  completed 
therein,  and  worth  $25,000,  to  be  used  for  the  purposes  of 
theaters,  concerts,  lectures,  shows,  dances,  and  general  en- 
tertainments. The  complaint  contained  suitable  allegations, 
and  among  others  that  such  renting  and  use  would  increase 
the  danger  of  the  building  by  fire  and  avoid  the  insurance 
thereon. 

The  answer  alleged,  among  other  things,  in  effect,  that  its 
city  hall  was  built  for  and  with  money  belonging  to  the 
city,  and  was  occupied  by  it  for  its  municipal  uses;  that  the 
lower  floor  and  basement  thereof  was  occupied  by  its  fire  . 
department,  its  clerk's  oflBce,  and  its  common  council  meet- 
ings; that  in  the  lower  floor  of  said  building,  above  the 
basement,  there  was  a  room  built  and  suitable  for  use  as  a 
court-room  in  which  to  hold  justice's  court,  and  that  it  had 
leased  and  let  the  same  to  the  town  of  Platteville  (owning 
no  part  of  said  building),  to  use  for  the  meetings  of  the 
board  of  supervisors  of  said  town,  and  for  the  use  of  the 
town  clerk  of  said  town,  and  it  proposes  to  permit  the 
justices  of  the  peace  of  said  town  to  hold  their  courts 
therein,  they  paying  a  reasonable  compensation  therefor; 
that  the  whole  of  the  upper  floor  of  said  building,  being  98 
feet  long,  48  feet  wide,  and  28  feet  hig^h,  with  a  gallery  at 
one  end  and  a  platform  suitable  for  lecture  purposes  and 
theatrical  representations  at  the  other,  had  been  built  and 
fitted  up  expressly  for  a  hall  or  large  room  in  which  to  hold 
public  meetings  and  gatherings  of  the  people ;  that  prior  to 
such  building  there  was  no  hall-room  or  other  place  reason- 
ably suitable  and  safe  for  such  meetings  and  gatherings  in 
said  city ;  that  such  room  was  voted  by  the  people  and  voters 
of  said  city  as  an  absolute  necessity  for  the  safety  and  com- 
fort and  well-being  of  the  people  therein  for  amusement  and 
culture,  and  that  the  plaintiflF,  as  contractor  or  agent,  took 
part  in  the  building  of  said  hall;  that  the  defendant  has 
paid  nearly  the  whole  cost  of  the  building;  that  said  large 
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room  or  hall  is  wholly  useless  to  the  defendant  for  any  other 
purpose  than  for  a  place  in  which  to  hold  public  meetings, 
concerts,  lectures,  and  other  entertainments ;  that  for  such 
purposes  it  will  bring  a  rental  to  the  defendant  of  at  least 
^500  a  year;  that  the  defendant  proposed,  unless  restrained, 
to  continue  such  use  of  the  hall  under  proper  regulations, 
and  for  reasonable  rent;  that  the  plaintiffs  had  not  suffered, 
nor  were  liable  to  suffer,  any  money  damage  or  injury  by 
reason  of  anything  done  or  threatened  by  the  city.  The 
answer  denied  that  any  of  the  things  mentioned  would 
avoid  any  insurance  on  the  building. 

At  the  close  of  the  trial  the  court  found  in  effect  that  the 
plaintiffs  were  such  tax-payers ;  that  the  building  was  in- 
sured in  two  companies,  in  the  aggregate  for  $16,000;  that 
the  scenery  added  to  the  fixtures  of  such  large  room  known 
as  "Opera  Hall"  had  increased  the  rate  of  insurance  one 
per  cent,  for  the  period  of  three  years;  that  said  policies 
were  still  in  full  force  and  in  no  way  affected  as  to  validity 
^ythe  addition  of  such  scenery;  "that  the  material  facts 
set  forth  in  the  answer  for  the  purposes  of  this  case  must 
be  taken  as  true."  As  a  conclusion  of  law  the  court  found 
that  the  complaint  should  be  dismissed,  with  costs.  From 
the  judgment  entered  thereon,  in  accordance  with  such 
findings  and  conclusion,  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Bu8hneU'&  Wat- 
^^^,  attorneys,  and  a  separate  brief  by  A.  E,  Bushnell^  of 
connsel,  and  the  cause  was  argued  orally  by  A.  W,  BeUj  in 
person,  and  by  Mr.  Bushnell,  They  contended,  inter  alia^ 
*hat  the  use  of  the  hall  in  the  manner  contemplated  by  the 
^^fy  should  be  restrained,  because  it  is  unlawful  and  im- 
proper and  would  result  in  wear  and  tear  as  well  as  increase 
^^^  risk  of  the  destruction  of  the  building  by  fire  and  the 
^st  of  its  insurance.  School  District  v.  Arnold^  21  Wis.  57; 
^Md  V.  Eighth  School  Dist.  27  Conn.  499;  Weir  v.  Day, 
^5  Ohio  SL  143;  Spencer  v.  Joint  School  Dist,  15  Kan.  259; 
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Dorton  v.  Jleam^  67  Mo.  301 ;  Cooper  v.  Alden^  Harr.  (Mich.), 
72 ;  Perry  v,  McExoen^  22  Ind.  440 ;  Nieluhr  v,  Pieradorffj 
24  Wis.  317;  Pope  v,  Halifax,  12  Cush.  411.  As  to'  the 
right  of  property  holders  to  resort  to  equity  to  restrain 
municipal  corporations  and  their  oflBcers  from  transcending 
their  lawful  powers  or  violating  their  legal  duties  in  any 
mode  which  injuriously  aflfects  the  tax-payers,  they  cited  2 
Dillon  on  Mun.  Corp.  (3d  ed.),  sees.  914,  916,  917,  919,  922; 
Crampton  v.  Zahriskie,  101  U.  S.  601 ;  Jtcdd  v.  Fox  Lake,  28 
Wis.  583;  State  ex  rd.  Manitowoc  v.  County  Clerk,  59  id.  17; 
Nevil  V,  Clifford,  55  id.  171 ;  Peck  v.  School  District,  21  id. 
516;  Hdma  v.  McFadden,  18  id.  191;  McLachlan  v.  Staples, 
13  id.  448. 

For  the  respondent  there  was  a  brief  by  Carter  &  Cleary, 
and  oral  argument  by  Mr,  W,  E,  Carter. 

Cassoday,  J.  It  is  undoubtedly  true  that  the  corporate 
authorities  of  a  city  possess  only  such  powers  as  are  ex- 
pressly granted  by  legislative  enactment,  and  such  others 
as  are  necessarily  or  fairly  implied  in  or  incident  to  the 
powers  thus  expressly  granted,  or  essential  to  the  declared 
objects  and  purposes  of  the  corporation.  1  Dill.  Mun.  Corp. 
(3d  ed.),  sec.  89;  Appeal  of  Wlielen,  108  Pa.  St.  197;  Le  Cou- 
teulx  V.  Buffalo,  33  N.  T.  333 ;  Meinzer  v.  Racine,  68  Wis. 
245,  246;  Oilman  v.  Milwaukee,  61  Wis.  592. 

By  the  charter  there  was  conferred  upon  the  city  of 
Platteville  the  general  powers  possessed  by  municipal  corpo- 
rations at  common  law,  and  in  addition  thereto  such  as  are 
therein  "  specifically  granted."  Sec.  1,  subch.  1,  ch.  83,  Laws 
of  1880.  The  government  of  the  city  and  the  exercise  of 
its  corporate  powers  and  management  of  its  financial,  pru- 
dential, and  municipal  concerns,  were  vested  in  a  mayor  and 
six  aldermea,  who  were  denominated  the  common  council, 
and  sucn  other  orticers  as  are  therein  provided  for.  Sec.  S, 
Id.     To  the  common  council  was  given  "  the  management 
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and  control  of  the  finances  and  of  all  property  of  the  city," 
and  "  in  addition  to  all  other  powers "  vested  in  the  com- 
mon council,  numerous  specific  powers  were  granted  to  it 
by  tbe  several  subdivisions  of  sec.  17,  subch.  4  of  the  charter, 
among  which  are  the  following:  "38.  To  receive,  purchase, 
and  hold  for  the  use  of  the  city  any  estate,  real  or  personal, 
to  sell  and  convey  the  same,  and  to  insure  any  property  of 
the  city  against  loss  or  damage  by  fire,  lightning,  wind,  or 
hail    ...    40.  To  establish  a  fire  department;    .    .    . 
to  provide  protection   from  fire  by  the  purchase  of  fire- 
engines  and  all  the  necessary  apparatus  for  the  extinguish- 
ment of  fires;    ...    to  erect  engine-houses,"  etc.    These 
subsections  were  amended  by  ch.  94,  Laws  of  1881,  particu- 
larly by  adding  to  subsection  38  the  following:  ^^ Provided ^ 
no  purchase  of  any  said  real  estate  shall  be  made  to  exceed 
one  thousand  dollars  in  value  during  any  current  year,  un- 
less the  question  of  such  purchase  shall  have  been  submitted 
to  the  electors  of  said  city  at  a  general  or  special  election, 
upon  due  notice,  and  a  majority  thereof  shall  vote  in  favor 
of  such  purchase.  Notice  of  the  submission  of  such  question 
shall  be  given  at  least  ten  days  prior  to  such  election  by  post- 
ing or  publication  thereof  as  in  other  cases."     The  statutes 
provided  that  any  city  may  borrow  money  and  issue  its  ne- 
gotiable bonds  for  the  purchase  or  erection  of  public  buiM- 
ings;  but  such  bonds  are  not  to  issue  until  such  proposition 
to  issue  shall  have  been  submitted  to  the  people  of  such 
municipality  and  adopted  by  the  majority  voting  thereon. 
Sees.  942,  943,  R  S. 

It  is  said  there  is  no  proof  of  any  meeting  ever  being 
called  to  vote  upon  the  question  of  the  building  of  a  thea- 
ter. It  may  be  added  that  the  record  fails  to  disclose 
whether  any  proposition  for  the  purchase  of  the  land,  or 
the  construction  of  the  city  hall,  or  the  issuing  of  any  bonds 
therefor,  was  ever  submitted  to  the  people  or  voted  upon. 
The  answer  to  all  such  suggestions,  however,  is  that  this 
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action  is  not  brought  to  restrain  the  purchase  of  the  lots, 
nor  the  construction  of  the  building.  Its  only  purpose  is 
to  restrain  the  alleged  misuse  of  certain  portions  of  the 
building,  and  hence  presupposes  its  construction  and  sub- 
stantial completion.  The  complaint  alleges,  in  effect,  that 
the  city  owned  the  hall;  that  it  was  of  the  value  mentioned; 
that  it  hacd  been  "  built  by  taxes  legally  voted  by  the  citi- 
zens of  said  city.''  "We  must  therefore  assume,  even  in  the 
absence  of  proof,  that  the  city  authorities  were  duly  au- 
thorized to  purchase  the  lots,  construct  and  complete  the 
building  as  they  did,  and  put  the  same  in  the  condition  in 
which  it  existed  at  the  time  the  action  was  commenced. 
The  character  of  the  building,  and  the  several  rooms  and 
apartments  thereof,  and  their  respeqtive  uses,  are  set  out  in 
detail  in  the  verified  answer.  The  trial  court,  for  the  pur- 
poses of  the  case,  and  in  the  absence  of  evidence  to  the  con- 
trary, assumed  such  statements  to  be  true.  If  they  were 
not  true  and  prejudicial  to  the  plaintiffs, 'they  should  have 
made  it  so  appear,  since  the  burden  was  upon  them  to  show 
affirmatively  their  right  to  equitable  interference.  In  the 
absence  of  such  proofs,  the  plaintiffs  occupied  the  same 
position  in  those  respects  as  though  they  had  demurred  to 
the  answer. 

We  start,  then,  with  the  city  as  the  lawful  owner  of  the 
building  containing  the  rooms  and  apartments  mentioned. 
From  what  has  been  said,  it  will  appear,  that  the  question 
so  fully  argued  by  the  learned  counsel  for  the  plaintiffs  as 
to  whether  the  municipality  had  any  legal  authority  to 
build  a  coliseum,  a  theater,  a  circus,  a  beer-garden,  or  any 
structure  for  mere  amusement,  recreation,  or  culture,  is  not 
involved  in  the  case  nor  pertinent  to  any  of  the  issues 
raised.  So  far  as  this  case  is  concerned,  it  must  be  assumed 
that  the  city  had  authority  to  build  a  city  hall,  and  built  it. 
Such  authority  having  been  given  without  restriction,  in- 
cluded, by  necessary  implication,  the  right  to  determine  the 
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plan  of  the  building  and  the  mode  in  which  it  should  be  con- 
strncted.  Konradv.  Rogers^  70  Wis.  492 ;  Ely  v.  jRochester,  26 
Barb.  133;  1  Dill.  Mun.  Corp.  seo.  140;  Poillon  v.  Brooklyn^ 
101 N.  Y.  132.  Human  wisdom  is  not  infallible,  and  it  may 
be  that  the  plan  of  this  building  was  unwise;  that  it  ex- 
tended beyond  the  immediate,  or  even  prospective,  mu- 
nieipal  wants  of  the  city.  Nevertheless  it  was  the  plan 
determined  upon  by  the  only  officials  vested  with  the  au- 
thority to  determine  the  same.  The  lower  part  of  the 
bailding  seems  to  be  adapted  to  the  municipal  purposes  to 
which  it  is  devoted.  Whether,  prior  to  $uch  construction, 
the  courts  had  power  to  confine  the  city  authorities  to  some 
plan  measured  by  or  limited  to  the  municipal  necessities  or 
wants  of  the  city,  is  a  question  not  here  presented.  It  may 
be  said,  however,  that  courts  of  high  authority  have,  in  ef- 
fect, held  that  such  questions  are  largely  within  the  dis- 
cretion of  the  municipal  authorities,  and  that  courts  should 
not  interfere  with  such  discretion  except  in  a  plain  case  of 
its  abuse.  Greeley  v.  People,  60  111.  20;  Torre?it  v,  Muske- 
gon, 47  Mich.  115.  In  this  last  case  such  intervention  was 
asked  upon  the  ground  that  the  proposed  building  was  more 
expensive  than  needed  by  the  fire  department,  and  that 
there  was  no  authority  for  building  a  city  hall.  In  the 
language  of  Lord  Chancellor  Selborne,  "  this  doctrine  [of 
ultra  vires]  ought  to  be  reasonably  and  not  unreasonably 
understood  and  applied,  and  that  whatever  may  fairly  be 
regarded  as  incidental  to,  or  consequential  upon,  those 
things  which  the  legislature  has  authorized,  ought  not,  un- 
less expressly  prohibited,  to  be  held  by  judicial  construction 
to  be  ultra  vires.^^  At£y  Oen.  v.  Oreat  Eastern  R.  Co.  L.  R. 
5  App.  Cas.  473, 33  Eng.  (Moak.)  773.  As  indicated,  the  city 
is  the  lawful  owner  of  the  building  with  the  opera  hall  in  it. 
This  being  so,  there  are  really  but  two  questions  presented 
for  determination. 
1.  Have  the  city  authorities  the  lawful  right  to  let  or  use 
Vol.71  — 10 
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the  opera  hall  for  the  purposes  mentioned  ?  As  observed, 
the  charter  expressly  gives  them  "the  management  and 
control  of  the  finances  and  of  aU  property  of  the  city^ 
'they  are,  moreover,  charged  with  "  the  government  of  the 
city  and  the  exercise  of  its  corporate  powers  and  manage- 
ment of  its  financial,  prudential,  and  municipal  concerns." 
With  the  city  owning  the  lots  and  building,  and  the  city 
authorities  possessing  the  powers  thus  expressly  granted,  it 
seems  to  us  they  have,  by  necessary  implication,  and  as  in- 
cident to  such  ownership,  the  lawful  right  to  let  or  use  the 
opera  hall  for  the  purposes  mentioned.  In  fact  this  seems 
to  be  the  logical  result  of  former  decisions  of  this  court 
Thus,  while  it  was  held  in  Att'^y  Gen.  v.  Eau  Claire^  37  Wis. 
400,  that  the  legislature  could  not  authorize  the  erection  of 
a  dam  across  the  river  at  the  expense  of  the  city,  "for  the 
purpose  of  leasing  the  water-power  for  private  purposes" 
merely^  yet,  upon  the  subsequent  amendment  of  the  act,  it 
was  in  effect  held  that  as  the  city  had  lawful  authority  to 
erect  the  dam  "  for  the  purpose  of  water- works  for  the  city," 
it  might,  as  incident  to  such  authority,  lease  for  private 
purposes  any  excess  of  water  power  not  required  for  its 
water-works.  S,  C.  40  Wis.  533.  This  doctrine  was  re- 
affirmed in  the  recent  case  of  Oreen  Bay  <&  M.  Canal  Co,  v. 
Kaukauna  W,-P.  Co.  70  Wis.  635.  The  decisions  in  other 
states  in  cases  similar  to  this  confirm  the  same  rule.  Thus, 
in  Spaulding  v.  Lowell^  23  Pick.  71,  **  a  town  built  a  market- 
house  two  stories  high,  and  appropriated  the  lower  story 
for  a  market,  which  was  lona  fde  their  principal  and  lead- 
ing object  in  erecting  the  building,"  and  "  it  was  held  that 
the  appropriation  of  the  upper  story  to  other  subordinate 
purposes  was  not  such  an  excess  of  authority  as  to  render 
the  erection  of  the  building  and  the  raising  of  money  there- 
for illegal."  In  French  v.  Quincy,  3  Allen,  9,  it  was  in 
effect  held  that  in  the  erection  of  a  town-house  the  munici- 
pality might  "  make  suitable  provision  for  its  prospective 
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wants;  and  if  the  building  contains  rooms  not  wanted  for 
the  time  being  for  municipal  business,  the  town  may  let 
them  temporarily,  or  allow  them  to  be  used  gratuitously." 
To  the  same  effect,  Camden  v.  Village  Corp.  77  Me.  530; 
S.  a  33  Alb.  L.  J.  28;  Worden  v.  New  Bedford,  131  Mass. 
23;  The  Maggie  P.,  25  Fed.  Eep.  202.  The  cases  relating 
to  powers  of  school  districts  and  towns  cannot  be  regarded 
as  authority  for  limiting  the  powers  of  cities  as  claimed, 
since  their  powers  are  very  much  more  restricted,  being,  at 
most,  quasi  corporations,  or  corporations  svb  modo  only. 
Catheartv.  Comatock,  56  Wis.  606-608.  We  must  hold  that 
the  letting  and  use  mentioned  was  not  unauthorized. 

2.  There  seems  to  be  another  insuperable  objection  to 
the  maintenance  of  this  action  by  the  plaintiffs  as  mere  tax- 
payers.   The  case  is  wholly  barren  of  any  action  of  the 
municipality  tending  to  cloud  the  title  of  any  of  their  prop- 
erty or  in  any  way  to  increase  the  burden  of  taxation  upon 
any  property  within  the  municipality.     These  things  being 
so,  the  private  rights  of  the  plaintiffs  are  in  no  way  jeopar- 
dized.   OUkey  v.  Merrill,  67  Wis.  459.     On  the  contrary, 
their  taxes  will  apparently  be  diminished  by  the  revenue 
derived  from  the  proposed  letting  or  use.     The  plaintiffs 
appear  in  the  case,  therefore,  as  mere  citizens  of  the  munic- 
ipality, asking  the  court  to  restrain  the  city  officials  from 
exercising  powers  said  to  be  in  excess  of  their  corporate  au- 
thority.   That,  however,  seems  to  be .  a  matter  wholly  be- 
tween the  municipality  and  the  state.    2  Dili  Mun.  Corp. 
sec  574,  and  cases  there  cited ;  Camden  (&  A.  li.  Co.  v.  M. 
L  &  E.  H.  C.  R.  Co.  48  N.  J.  Law,  530.    Undoubtedly 
the  courts  have  a  supervisory  power  over  municipal  corpo- 
rations as  well  as  others  in  such  ^ses.     Our  statute  pro- 
Tides  that  "  in  an  s^tion  for  that  purpose  commenced  by 
the  attotmet/  general  in  the  name  of  the  state,  in  any  cir- 
cuit court,  against  a  corporation,  such  court  may  restrain 
such  corporation  by  injunction  from  assuming  or  exercising 
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any  franchise,  liberty,  or  privilege,  or  transacting  any  busi- 
ness, not  authorized  hy  its  chartsr.^^  Sec.  3236,  R.  S.  It 
seems  very  proper  that  an  action  of  such  public  concern 
should  always  be  in  the  name  of  the  state,  and  prosecuted 
by  the  public  authorities. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


AimBEw,  Administratrix,  etc.,  Appellant,  vs.  Hikdbsman 
and  another.  Respondents. 

February  7 --February  gS,  1888. 

Estates  of  deeedenis:  Pecoverf/  of  property  fraudulently  conveyed 

An  administrator  need  not  wait  until  the  deficiency  of  assets  is  judi- 
ciaUy  determined  by  the  allowance  of  claims  or  otherwise  before 
bringing  an  amotion  under  sec.  8882,  R.  S.,  to  recover  property  con- 
veyed by  his  intestate  in  fraud  of  creditors.  He  should  proceed  a^ 
soon  as  he  is  satisfied  from  the  inventory  that  there  will  be  a  defi- 
ciency. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

The  facts  are  stated  in  the  opinion.  The  plaintiff  ap- 
pealed from  an  order  sustaining  a  demurrer  to  the  com- 
plaint. 

,For  the  appellant  there  was  a  brief  by  Buahndl  dk  Wat- 
kins^  and  oral  argument  by  Mr.  A.  R.  BuahneU. 

JFor  the  respondents  there  was  a  brief  by  Carter  dk  Cleary^ 
and  oral  argument  by  Mr.  W.  E.  Ca/rter. 

Cole,  C.  J.  We  think  the  demurrer  to  the  complaint 
should  have  been  overruled.  The  action  is  brought  by  the 
plaintiff,  as  administratrix  of  Joseph  Hinderman,  deceased, 
to  cancel  and  set  aside  certain  deeds,  which,  it  is  alleged, 
Hinderman  made  in  his  lifetime  with  the  intent  to  defraud 
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his  creditors.     It  appears  to  us  that  the  action  is  clearly 
authorized  by  sec.  8832,  R  S.,  which  provides:   "When 
there  shall  be  a  deficiency  of  assets  in  the  hands  of  an  exec- 
utor or  administrator,  and  when  the  deceased  shall  in  bis 
lifetime  have  conveyed  any  real  estate,  or  any  right  or  in- 
terest therein,  with  intent  to  defraud  his  creditors,  or  to 
avoid  any  right,  debt,  or  duty,  or  shall  have  so  conveyed 
such  estate  that  by  law  the  deeds  or  conveyances  are  void 
as  against  creditors,  the  executor  or  administrator  may  and 
it  shall  be  his  duty  to  commence  and  prosecute  to  final 
judgment  amy  proper  action  for  the  recovery  of  the  same, 
and  may  recover  for  the  benefit  of  the  creditors  all  such 
real  estate  so  fraudulently  conveyed.^'    The  facts  stated  in 
the  complaint  show  with  sufficient  certainty  that  Hinder- 
man  made  the  conveyances  in  question  with  intent  to  de- 
fraud his  creditors  and  especially  the  unpaid  beneficiaries 
in  the  bond,  and  that  the  subsequent  grantees  took  their 
conveyances  with  notice  of  this  intent.    It  likewise  appears 
that  Hinderman  died,  leaving  no  visible  property,  real  or 
personal,  except  the  lands  thus  conveyed,  to  meet  the  debts 
due  or  to  become  due  on  the  bond  which  he  had  signed  as 
surety  for  Schmitt,  as  principal    It  is  objected  that  it  does 
not  appear  that  Hinderman  signed  such  bond  as  surety.    A 
copy  of  the  bond  is  attached  to  the  complaint,  from  which 
it  appears  that  one  Joseph  Hinderman,  with  others,  signed 
the  same  as  surety.    It  is  a  fair  presumption  from  all  the 
facts  stated  that  it  was  the  deceased  who  signed  as  surety, 
though  that  distinct  allegation  is  not  made.    It  was  doubt- 
less a  mere  clerical  mistake  in  omitting  to  aver  that  the  de- 
ceased executed  the  bond  with  the  other  sureties  named. 
The  bond  itself  shows  that  certain  sums  are  due  upon  it; 
and  it  appears  that  the  principal  in  the  bond  is  insolvent; 
and  that  the  other  sureties  are  likewise  insolvent;  and  that 
unless  this  real  estate,  thus  fraudulently  conveyed,  can  be 
recovered,  the  beneficiaries  are  remediless. 
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The  real  objection  to  the  complaint  is  that  it  does  not 
appear  that  there  are  any  debts  against  the  estate  of  Joseph 
Hinderman,  deceased;  that  before  this  action  could  be  in- 
stituted it  must  be  established  by  some  judicial  proceeding 
that  there  were  creditors  of  such  estate.  It  will  be  ob- 
served, the  statute  authorizes  the  administrator  to  proceed 
to  recover  real  and  personal  property  fraudulently  conveyed 
by  his  intestate  when  there  shall  be  a  deficiency  of  assets 
in  his  hands  to  meet  the  debts  of  the  deceased.  As  soon  as 
the  administrator  is  satisfied  of  the  fact  that  there  is  a  de- 
ficiency of  assets,  it  is  made  his  duty  to  comraenoe  and 
prosecute,  for  the  benefit  of  creditors,  an  action  to  recover 
any  property  which  may  have  been  fraudulently  conveyed. 
It  is  not  necessary  that  the  deficiency  of  assets  should  be 
ascertained  by  claims  against  the  deceased  allowed  by  the 
county  court  or  by  commissioners  appointed  by  such  court 
The  administrator  can  readily  ascertain,  by  the  inventory 
of  the  property  and  the  claims  presented,  whether  there 
will  probably  be  a  deficiency  of  assets  in  his  -hands  or  not. 
If  satisfied  there  will  be,  he  should  not  wait  for  the  final 
settlement  of  his  administration,  but  proceed  with  reason- 
able diligence  to  recover,  for  the  benefit  of  the  creditors, 
any  property  which  may  have  been  fraudulently  conveyed 
by  his  intestate.  This  is  the  plain  requirement  of  the  stat- 
ute. By  delay,  he  might  lose  property  which  should  be 
subject  to  the  debts  of  his  intestate.  When  the  action  is 
brought  by  the  creditors,  as  it  may  be  under  the  subsequent 
sections,  to  reach  real  estate  not  included  in  the  inventory, 
there  being  just  ground  to  apprehend  that  the  estate  of  the 
deceased,  as  set  forth  in  the  inventory,  may  be  insuflBcient 
to  pay  the  debts  of  the  intestate,  there  it  is  provided  that 
the  action  of  the  creditors  shall  not  be  brought  to  trial  until 
the  sufficiency  or  insufficiency  of  the  estate  in  the  hands  of 
the  administrator  to  pay  the  debts  of  the  deceased  shall  be 
ascertained.    Sees.  3835,  3836,  R.  S.    This  implies  that  the 


Digitized  by 


Google 


JANUARY  TERM,  1888.  151 

Andrew,  Adm'Zj  etc  vs.  Hinderman  and  another. 

debts  against  the  estate  shall  be  judicially  determined  in 
some  way,  by  being  allowed  by  the  county  court,  or 
perhaps  by  commissioners  appointed  for  that  purpose. 
Some  such  determination  would  be  essential  in  order  to 
ascertain  the  deficiency  of  the  assets.  That  was  the  nature 
of  the  action  of  Ge^^man  Bank  v.  Zeyse?^  50  Wis.  258,  iahd 
what  is  there  said  has  reference  to  such  a  case.  But  where 
the  action  is  brought  by  the  administrator,  who  is  reason- 
ably certain,  from  the  information  which  the  inventory  and 
claims  made  furnish^  that  there  will  be  a  deficiency  of  assets 
in  his  hands^  he  should  proceed  promptly,  under  sec.  3832, 
to  Tocover  any  property  conveyed  in  fraud  of  creditors. 
He  should  not  wait  until  the  deficiency  is  ascertained  on  the 
finad  settlement  of  his  account  before  the  county  court;  for 
to  wait  until  that  time  might,  and  often  would,  render  value- 
less the  remedy  given  by  this  statute.  The  complaint  in 
this  case  shows  that  the  Hinderman  estate  is  insolvent;  and 
that  there  is  no  other  property,  except  the  lands  conveyed 
by  the  deeds  mentioned,  to  pay  the  debts  against  it.  These 
lands,  it  is  alleged,  were  conveyed  without  any  considera- 
tion actually  paid  by  any  one  of  the  grantees,  and  such 
grantees  were  privy  to  the  fraudulent  intent.  The  present 
iiolder  had  notice  of  the  fraudulent  purpose  of  the  convey- 
ances. Upon  these  facts,  as  we  have  before  said,  we  think 
the  complaint  states  a  cause  of  action  under  sec.  3832. 

By  the  Court — The  order  of  the  circuit  court  sustaining 
the  demurrer  is  reversed,  and  the  cause  remanded  for  f  ud- 
tber  proceedings  according  to  law. 
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February  7— February  28, 1888. 

Principal  and  surety:  Eelease:  Indemnity, 

The  release  of  the  principal  debtor  without  the  consent  of  the  surety 
and  without  payment  of  the  debt,  does  not  release  the  surety  if 
he  is  fully  indemnified  against  loss  by  reason  of  having  become 
such. 

APPEAL  from  the  Circuit  Court  for  Grant  County, 
Action  on  two  promissory  notes.     The  facts  in  the  case, 
as  they  appear  by  the  testimony  and  the  findings  of  the 
court,  are  as  follows: 

November  11, 1884,  one  McArthur  and  the  plaintiflF,  Jones, 
were  the  owners,  in  unequal  shares,  of  a  printing  establish- 
ment consisting  of  presses  and  printing  materials,  from 
which  establishment  was  issued  a  weekly  newspaper  called 
"The  Dodgeville  Sun."  They  also  owned  a  quantity  of 
book-accounts,  which  had  accrued  in  their  business.  On 
that  day  McArthur  sold  a  portion  of  his  interest  in  such  es- 
tablishment to  one  George  E.  Ward.  December  1,  1884, 
George  E.  sold  a  portion  of  his  interest  in  the  property  to 
the  plaintiff,  giving  him  a  note  for  $345,  which  the  defend- 
ant, his  brother,  signed  as  surety.  This  is  one  of  the  notes 
in  suit  in  this  action,  but  the  defendant's  liability  thereon  is 
not  disputed.  December  12,  1884,  the  plaintiff  sold  his 
interest  in  the  property  to  one  Cook,  for  $600,  taking  there- 
for three  notes  of  $200  each,  signed  by  Cook  and  also  by 
the  defendant  as  a  surety  for  Cook.  One  of  these  $200 
notes  is  sued  upon  in  this  action,  and  the  defendant  contests 
his  liability  thereon.  At  the  same  time,  Cook  executed  to 
the  defendant  a  chattel  mortgage  on  the  property  so  pur- 
chased by  him,  conditioned  for  the  payment  of  the  three 
$200  notes,  upon  which  the  defendant  had  thus  become 
liable  as  suret3\    January  3,  1885,  George  E.  Ward  sold  his 
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interest  in  the  property  to  McArtbur.  January  8,  1885, 
Cook  sold  his  interest  therein  to  George  E.  Ward.  One  of 
the  considerations  of  this  sale  was  that  the  latter  should  in- 
duce the  plaintiff  to  release  Cook  from  liability  on  the  three 
$200  notes.  The  plaintiflf  did  so  release  Cook,  without  the 
consent  or  knowledge  of  the  defendant.  No  payment  was 
made  on  the  notes  as  consideration  of  the  release.  January 
28, 1885,  George  E.  Ward,  by  the  defendant  as  his  agent, 
sold  his  interest  in  the  property  to  McArtbur.  As  one  of 
the  considerations  of  this  sale,  the  defendant  assigned  to 
McArtbur  the  mortgage  of  December  12,  1884,  executed  to 
him  by  Cook.  At  the  date  of  such  assignment,  such  mort- 
gage interest  was  worth  more  than  the  amount  due  on  the 
$200  note  in  suit.  Such  assignment  was  made  without  the 
consent  of  the  plaintiff,  and,  after  it  was  made,  McArtbur 
withdrew  the  mortgage  from  the  files  of  the  town  clerk's 
office. 

From  the  above  facts  the  circuit  court  held  that  the  de- 
fendant, being  fully  indemnified  by  Cook's  chattel  mort- 
gage to  the  extent  of  the  $200  note  in  suit,  is  liable  to  the 
plaintiff  for  the  amount  of  such  note.  Judgment  for  the 
plaintiff  was  entered  accordingly  for  the  amount  due  on 
both  notes  in  suit,  from  which  judgment  the  defendant  ap- 


For  the  appellant  there  was  a  brief  by  BushneU  c&  Wat- 
Una,  and  oral  argument  by  Mr.  A.  R,  BushndL  They  con- 
ceded that  if  a  surety  is  indemnified  by  receiving  property 
from  his  principal  to  apply  on  the  liability,  the  creditor  is, 
inequity^  entitled  to  the  full  benefit  of  such  security;  but 
they  insisted  that  a  creditor  cannot  avail  himself  of  personal 
indemnity  against  a  surety,  unless  the  surety  could  have 
done  so.  Equity  would  never  permit  the  defendant  to  en- 
force the  chattel  mortgage  unless  he  became  liable  to  pay 
something  as  surety.    Being  released  by  the  release  of  his 
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principal,  he  never  oould  become  so  liable.    Brandt  on 
Suretyship,  sees.  284-5. 

For  the  respondent  there  was  a  brief  by  Clark  <&  Jfills, 
and  oral  argument  by  Mr.  J.  T.  Mills.  They  cited  J^ay  v. 
Tower^  58  Wis.  286;  Brandt  on  Suretyship,  sec.  123;  Moore 
V.  Fains,  12  Wend.  123;  Story's  Eq.  Jur.  sec.  502b;  Smith 
V.  Est.  of  Stede,  25  Vt.  427 ;  Riekards  v.  Toder,  10  Neb.  429 ; 
Nai.  Bank  v.  Bigler^  83  N.  Y.  60;  Ourtis  v.  Tyler,  9  Paige, 
432. 

Lyon,  J.  Briefly  stated,  the  case,  so  far  as  there  is  any 
controversy,  is  as  follows:  The  defendant  became  surety  for 
Cook's  debt  to  the  plaintiff,  and  Cook  indemnified  him  by 
executing  to  him  a  chattel  mortgage  on  certain  property. 
The  plaintiff  released  Cook  fiH>m  liability  for  such  debt, 
without  the  consent  of  the  defendant.  Afterwards,  defend- 
ant sold  his  security  to  McArthur,  without  the  consent  of 
the  plaintiff,  for  the  consideration  (as  the  circuit  court  found) 
of  $475. 

The  only  question  in  the  case  is.  Did  the  release  of  Cook 
also  release  the  defendant,  his  surety  ?  The  general  rule 
undoubtedly  is  that  the  release  of  the  principal  debtor, 
without  the  consent  of  the  surety,  releases  the  surety.  But 
if  the  surety  is  fully  indemnified  against  loss  by  reason  of 
having  become  such,  a  release  of  the  principal  without  pay- 
ment of  the  debt  does  not  release  the  surety.  This  is  the 
rule  laid  down  in  Fay  v.  Tower,  58  Wis.  286,  as  applied  to 
a  case  in  which  an  unauthorized  extension  of  credit  had 
been  given  to  the  principal.  Manifestly,  the  same  rule 
should  be  applied  where  the  surety  is  absolutely  released 
from  the  debt.  The  rule  is  founded  upon  a  very  plain  prin- 
ciple of  justice.  To  illustrate:  A.  becomes  security  for  B. 
to  C.  for  the  payment  of  $1,000.  B.  puts  property  into  the 
hands  of  A.,  worth  $1,000,  to  indemnify  him  against  loss 
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because  of  the  obligation  thus  assumed  by  him.  C.  releases 
B.,  the  principal  debtor,  from  all  liability  on  account  of  the 
debt,  bat  receives  no  payment  thereon.  A.,  the  surety,  then 
sells  the  pledged  property  for  $1,000  and  retains  the  pro- 
<5eed8.  It  is  entirely  reasonable  and  just  that,  notwithstand- 
i^  the  release  of  the  principal  debtor,  C.  should  have 
his  remedy  against  the  surety  for  the  amount  realized  by 
bim  in  the  sale  of  the  pledged  property.  Such,  we  think, 
is  the  law.  It  seems  to  us  that  we  have  here  just  such  a 
case. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Stonb,  Appellant,  vs.  The  City  op  Oookomowoo,  Respond- 
ent. 

February  J—February  28^  1888, 

HumciPAJj  Corporations:  Pleadino.  pj  Power  to  rent  city  hall  for 
entertainmenta.  fg)  Injury  to  owner  of  private  fialL  (S)  Mere 
^onclu9ion9  not  admitted  by  demurrer, 

1.  The  common  council  of  a  city  had,  by  the  charter,  "the  control  and 
managemeDt  of  the  finances  of  the  city  and  of  all  other  property 
thereof,"  and  had  power  to  lease  the  real  estate  of  the  city,  and  to 
prerent  or  license  and  regulate  theatrical  performances,  eta  Held, 
that  it  might  let  or  use  the  auditorium  (^  the  city  hall  for  theat- 
rical and  other  entertainments.  Bell  v.  PlattevUle,  ante,  p.  139, 
followed. 
%  The  fact  that  such  use  of  the  city  hall  lessens  the  profits  derived  by 
*     a  citizen  and  tax-payer  from  his  own  haU  builtior  similar  purposes, 

gives  hi|n  no  right  to  have  such  use  restrained. 
Z.  An  all^ation  in  a  complaint  that  the  authorities  of  the  defendant 
city  intended  to  use  certain  property  "  precisely  as  if  the  said  city 
wad  a  private  cori)oration  and  had  erected  the  same  with  its  private 
ocrpomte  funds,"  is  hM  to  be  a  mere  conclusion  from  the  other 
iae^  alleged,  and  not  to  have  been  admitted  by  a  demurrer. 
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APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

This  action  was  commenced  in  March,  1887,  to  restrain 
the  defendant  from  letting,  leasing,  or  allowing  the  mam 
auditorium  of  its  city  hall  to  be  used  for  theaters,  operas, 
concerts,  lectures,  dances,  shows,  or  other  entertainments, 
for  profit  or  otherwise,  and  to  restrict  its  use  to  municipal 
purposes.  The  defendant  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  From  the  order  sustaining  the  de- 
murrer the  plaintiff  appeals. 

The  complaint  is  to  the  effect  that  the  plaintiff  is  a  resi- 
dent and  owner  of  a  large  amount  of  real  estate  in  the 
defendant  city,  assessed  at  $17,500^  upon  which  he  pays 
taxes;  that  in  1886  the  defendant  purchased  certain  lots 
therein  for  the  purpose  of  erecting  a  city  hall,  lock-up,  and 
such  other  buildings  as  it  might  desire;  that  pursuant  to  a 
petition  presented  to  the  common  council,  March  15,  1886, 
the  said  council  submitted  to  the  qualified  electors  of  the 
city  the  question  of  bonding  the  city  for  the  purpose  of  rais- 
ing money  to  build  city  buildings  for  the  use  of  the  city; 
that  said  electors  thereupon  voted  to  bond  the  city  for 
$16,000  at  the  election  thereof  in  April,  1886;  that  by  aid 
of  the  bonds  thus  voted,  and  other  moneys  raised  by  taxes 
levied,  the  mayor  and  common  council  did  erect  and  build 
on  said  lots  a  city  hall,  at  a  cost,  including  accrued  interest 
on  the  bonds,  of  $26,379.76;  that  February  16,  1887,  the 
mayor  and  common  council  did  by  ordinance  create  an  of- 
fice of  the  ^^  custodian  of  the  main  auditorium  of  the  city 
hall,"  and  thereby  gave  such  officer  authority  to  lease  said 
hall  for  such  purposes  as  were  lawful  when  not  used  for 
city  purposes;  that  it  is  the  purpose  and  intention  of 'the 
mayor  and  common  council  to  rent  and  lease,  to  wbomso. 
ever  may  desire,  the  main  hall  of  said  building,  for  profit 
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and  gain,  for  theaters,  operas,  concerts,  lectures,  dances, 
shows,  and  all  public  amusements,  and  to  realize  and  reap 
gain  and  profit  thereby,  subject  to  whatever  may  be  the 
damage  of  the  wear  and  tear  thereof;  "that  it  is  their  in- 
tention and  purpose  thus  to  use  the  said  property  precisely 
as  if  the  said  city  was  a  private  corporation  and  had  erected 
the  same  with  its  private  corporate  funds;"  that  the 
defendant  has  already  used  the  same  for  such  purposes, 
and  already  leased  the  same  at  divers  and  different  times 
for  dances  and  other  public  amusements,  for  which  it  re- 
ceived rent  in  some  instances  and  in  others  gave  the  rent 
for  nothing;  that  the  plaintiff  objects  to  the  usd  of  said 
building  for  any  purpose  except  such  as  is  strictly  municipal 
and  as  is  necessary  to  the  city  and  the  people  in  the  ex- 
ercise of  its  and  their  municipal  functions  and  duties;  that 
a  part  of  the  plaintiff's  said  real  estate  consisted  of  a  large 
and  costly  block  of  buildfngs  in  which  was  and  is  a  large 
and  capacious  hall  expressly  fitted  and  prepared  for  use  for 
concerts,  dances,  operas,  theaters,  public  amusements,  and 
gatherings,  from  which  use  he  derived  large  and  valuable 
profit  from  the  rent  thereof;  and  that  the  same  materially 
enhanced  the  value  of  his  said  property;  that  he  purchased 
that  property  some  six  years  before  in  the  belief  that  in  a 
city  of  that  size  private  capital  would  not  be  invested  in 
any  building  which  would  seriously  come  into  competition 
with  his;  that  the  erection  and  use  of  said  city  hall  for 
municipal  purp)oses  worked  no  harm  to  bis  property,  but 
that  such  use  of  the  same  for  such  private  purposes  was  and 
is  a  serious  harm  and  injury  to  him  and  his  said  property, 
and  materially  detracts  from  both  its  value  and  income. 

For  the  appellant  there  were  briefs  by  War  ham  Parka 
and  Buihnell  dk  WatkinSy  and  oral  argument  by  Mr.  Parka 
and  Mr.  A.  JR.  Bt^hneU.  They  contended,  inter  alia,  that 
the  public  building  in  which  is  this  hall  was  erected  solely 
for  city  purposes,  and  could  not,  under  the  law,  have  been 
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built  for  any  other  object.  It  is  the  privilege  of  the  plaintr 
iff,  as  a  tax-payer,  to  insist  that  its  use  should  be  confined 
to  the  purpose  for  which  it  was  erected,  and  he  has  properly 
sought  that  relief  in  a  court  of  equity.  Sex/field  v.  Eighth 
School  Dist.  27  Coon.  499;  PnUt  <>.  Preili,  33  id.  455;  2 
Dillon  on  Mun.  Corp.  (1st  ed.),  sec».  731-736;  JuM  v.  Fo» 
I/ikey  28  Wis.  588;  Smith  v.  Appleton,  19  id.  471;  Lawaan 
V.  Schnellen,  33  id.  292;  Aurora  v.  C\  B.  &  Q.  B.  Co.  119 
111.  246. 

For  the  respondent  there  was  a  brief  by  Jenkins,  Wink- 
ler cfe  Smithy  and  oral  argument  by  Mr.  F.  O.  Winkler. 

Cassoday,  J.  1.  By  its  charter  the  city  is  given  "the 
general  powers  possessed  by  municipal  corporations  at  com- 
mon law,  and  in  addition  thereto  "  such  other  powers  as  are 
therein  "specifically  granted."  Sec.  1,  subch.  1,  ch.  239, 
Laws  of  1879.  The  charter  further  provides  that  "the 
common  council  shall  have  the  control  and  management  of 
the  finances  of  the  city  and  of  aU  other  property  thereof; 
and,  in  addition  to  the  powers  otherwise  vested  in  it,  it 
shall  have  full  power  by  ordinance,  resolution,  or  by-laws  — : 
(1)  To  receive,  purchase,  and  hold,  for  the  use  of  the  city, 
any  estate,  real  or  personal,  a'nd  to  sell,  lease,  or  convey  tbe- 
same.  (2)  To  limit  and  define  the  duties  and  powers  of  offi- 
cers and  agents  of  the  city.  ...  (5)  To  control  and  pro- 
tect the  public  buildings,  property,  and  records,  and  insure 
the  same.  .  .  .  (12)  To  prevent  or  license  and  regulate 
the  exhibitions  of  .  .  •  theatrical  performances  or  shows 
of  any  kind."  Subd.  1,  2,  6, 12,  sec.  3,  subch.  4,  ch.  239,  Laws 
of  1879.  These  provisions  of  the  charter,  with  the  general 
statutes,  gave  to  the  mayor  and  common  council  of  the 
city  substantially  the  same  powers  in  regard  to  letting  the 
auditorium  of  the  city  hall  for  theaters,  etc.,  for  profit,  as 
were  possessed  by  the  city  of  Platteville,  as  indicated  in  the 
opinion  filed  herewith  in  the  case  of  Bell  v.  PUtUeviUe^  ante^ 
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p.  189.  The  facts  in  the  two  cases  are  substantially  alike 
80  far  as  they  are  material  to  the  question  presented.  For 
the  reasons  given  in  that  opinion,  we  must  hold  that,  with 
the  powers  thus  possessed  by  the  municipal  authorities,  and 
as  incident  to  the  city^s  ownership  of  the  property,  they 
had  the  lawful  right  to  let  or  use  the  auditorium  of  the  hall 
for  the  purposes  mentioned. 

2.  Having  determined  that  such  letting  and  use  is  lawful, 
there  seenn  to  be  no  ground  for  holding  that  the  plaintiff 
may  nevertheless  restrain  such  lawful  use  merely  because 
it  lessens  the  profits  which  otherwise  would  accrue  to  him 
by  the  letting  and  use  of  his  own  hall  for  similar  purposes. 
If  the  plaintiff  is  in  fact  injured  by  such  diminution  of  cus- 
tomers, such  injury  is  necessarily  too  remote  and  conse- 
quential to  be  the  basis  of  an  action,  and  hence  damnum 
ahsqtie  injuria.  This  is  too  plain  to  require  the  citation  of 
aathority. 

3.  The  mere  allegation  that  it  was  the  intention  and  pur- 
pose of  the  city  authorities  to  use  the  "  property  precisely 
as  if  the  said  city  was  a  private  corporation  and  had  erected 
the  same  with  its  private  corporate  funds,"  imports  no  new 
fact  into  the  complaint,  but  is  at  most  a  mere  conclusion 
from  the  other  facts  alleged,  which  was  not  admitted  by  the 
demurrer.    Pratt  v.  Lincoln  Co.  61  Wis.  66. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Lamab,  Appellant,  ts.  Scales,  Respondent. 

Febnuiry  8—  February  28,  1888. 

Contrad:  Sale  of  land:  Evidence:  Unauthorized  ojfcr  by  vendor' a  hus- 
band. 

The.plaintiflTs  husband  had  offered  to  sell  her  interest  in  certain  land 
to  the  defendant  (her  brother)  for  $4,000  if  taken  at  once,  but  the  de- 
fendant had  refused  to  give  more  than  (8,500.    The  plaintiff  denied 
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having  authorized  such  offer,  and  there  was  no  evidence  to  show 
that  she  even  knew  of  it.  Afterwards,  having  made  a  contract  to 
sell  at  a  large  advance,  the  4efendant  obtained  a  quitclaim  deed 
from  the  plaintiff,  paying  her  $4,000.  The  plaintiff  claims  that 
when  the  deed  was  given  the  defendant  further  agreed  to  pay  her 
whatever  he  should  obtain  above  $4,000  for  her  interest.  The  de- 
fendant denies  having  made  such  agreement,  and  claims  to  have 
purchased  her  interest  absolutely.  It  is  held  that,  in  determining 
what  the  terms  of  the  sale  were,  the  trial  court  gave  undue  weight 
to  the  previous  unauthorized  offer  by  the  plaintiff's  husband,  and 
that,  upon  the  evidence  (stated  in  the  opinion),  the  contract  was  as 
claimed  by  the  plaintiff. 

APPEAL  from  the  Circuit  Court  for  La  Fayette  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taylob  as  a  part  of  the  opinion: 

This  action  was  brought  by  Elizaheth  Lamar  against 
Frank  Scales  to  recover  a  part  of  the  purchase  price  of  cer- 
tain real  estate  sold  by  her  to  him.  The  material  facts 
alleged  in  the  complaint,  which  were  either  proved  or  ad- 
mitted on  the  trial,  are  the  following:  Samuel  H.  Scales, 
the  father  of  the  plaintiff  and  the  defendant  and  four  other 
children,  died  in  September,  1877,  leaving  a  widow,  and 
among  other  real  and  personal  property  a  deed  of  trust  in 
315  acres  of  land,  situate  south  of  Chicago  and  near  the 
present  city  of  Pullman,  to  secure  a  large  sum  of  money. 
After  his  decease,  the  deed  of  trust  was  foreclosed,  and  the 
executors  of  the  deceased  bid  in  the  property  for  the  bene- 
fit of  the  six  children  and  of  the  widow.  The  right  of  the 
widow  was  disputed,  and  it  was  afterwards  adjudged  that 
she  took  no  interest  in  the  said  815  acres  of  land,  and  that 
said  land  belonged  to  the  six  children  as  tenants  in  com- 
mon, each  owning  one  undivided  one-sixth  part  thereof. 
[See  Hardy  v.  Scales^  54  Wis.  452.]  Before  the  claim  of 
the  widow  to  the  land  had  been  settled  adversely  to  her, 
the  plaintiff,  on  the  17th  day  of  November,  1879,  sold  and 
conveyed  her  entire  interest  to  the  defendant,  whether  an 
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mdivided  sixth  or  an  undivided  seventh,  as  she  alleges  in 
her  complaint,  upon  the  following  terms :  "  That  said  de- 
fendant, being  desirous  of  acquiring  the  entire  title  to  all 
of  said  tract  in  order  that  he  might  thereafter  make  a  sale 
of  the  same,  did,  on  or  about  November  17,  1879,  procure 
from  the  plaintiff  a  deed  of  her  entire  share  and  portion 
of  said  property  for  and  upon  the  consideration  that,  upon 
the  sale  of  said  property  thereafter  by  him,  he  would  pay 
to  the  plaintiff  such  a  proportionate  amount  of  the  sum  he 
should  realize  from  the  sale  of  all  said  property  as  it  should 
be  determined  by  the  court  thereafter  that  she  was  by  law 
entitled  to,  and  owned ;  and  as  a  part  payment  of  said  con- 
sideration the  defendant  did  then  pay  to  this  plaintiff  the 
sum  of  $4,000  "    The  plaintiff  further  alleges  that  the  de- 
fendant afterwards  procured  the  title  to  the  whole  of  said 
lands,  and  on  or  about  the  23d  day  of  January,  1880,  sold 
and  conveyed  the  whole  thereof  to  one  Amos  Getting  for 
the  sum  of  $60,000;  that  her  proportionate  share  of  said 
smn  is  $10,000;  that  the  sum  of  $6,000  is  still  unpaid  by 
the  defendant;  and  that  upon  request  he  has  refused  to  pay 
the  said  $6,000  or  any  part  thereof,  etc. 

The  answer  denies  each  and  every  allegation  of  the  com- 
plaint not  therein  expressly  admittedj  and  then  admits  that 
Samuel  H.  Scales  died,  leaving  a  widow  and  the  six  heirs 
at  law  as  set  up  in  the  complaint,  and  that  he  died  seized 
of  the  notes  and  trust  deed  upon  the  lands  described  in  the 
complaint;  that  the  trust  deed  was  foreclosed,  and  the  land 
^as  bid  in  in  the  name  of  the  widow  and  heirs  at  law  of 
said  deceased.  And  the  defendant  further  admits  "  that 
^^  purchased  the  interest  of  the  plaintiff  in  said  real  estate, 
f^'Jt  denies  that  he  is  indebted  to  the  said  plaintiff  therefor 
^^  the  sum  of  $6,000,  or  in  any  other  sum,  and  denies  that 
"®  is  indebted  to  said  plaintiff  in  any  sum  on  any  account." 
The  case  was  tried  by  the  court  without  a  jury.  After 
"^ring  the  evidence  the  learned  circuit  judge  made  twenty- 
Vou7i  — 11 
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five  findings  of  fact.  Nineteen  of  them  are  matters  oon- 
cerning  which  there  is  no  dispute.  The  following  are  the 
20th,  2l3t,  22d,  23d,  24th,  and  25th  findings,  which  are  the 
material  ones  to  be  considered  upon  this  appeal,  viz. :  ^'  (20) 
That  the  proof  fails  to  establish  the  agreement  set  forth 
in  the  complaint;  but,  on  the  contrary,  the  preponderance 
of  the  proof  is  that  all  the  defendant  agreed  to  give  the 
plaintiff  for  her  interest  in  the  land  was  the  $4,000  which 
he  paid  her.  (21)  I  am  led  to  this  conclusion,  notwithstand- 
ing the  plaintiff  and  her  son  testify  to  such  an  agreement^ 
that  Hardy's  testimony  somewhat  tends  to  sustain  them, 
and  that  as  against  them  the  only  oral  testimony  is  that  of 
the  defendant,  by  the  following  considerations:  (22)  Mrs. 
Lamar ^  her  son,  and  Mr.  Hardy  all  testified  from  unaided 
memory  as  to  what  the  defendant  said  more  than  six  years 
ago.  All  know  that  it  is  difficult  to  recall,  even  in  sub* 
stance,  conversations  after  such  length  of  time.  However, 
if  this  case  had  to  be  determined  upon  the  recollection  of 
the  plaintiff  and  her  two  witnesses,  and  of  the  defendant 
alone,  it  would  be  my  duty  to  find  that  the  preponderance 
of  evidence  confirmed  the  agreement  relied  upon.  But  there 
are  certain  uncontroverted  facts  that  in  this  case  stand  prom- 
inently forth,  and  which  have  a  controlling  infiuence  with 
me.  (23)  The  letters  show  beyond  question  that  as  late  as 
November  6, 1879,  the  plaintiff  was  willing  to  sell  her  interest 
in  the  land  for  $4,000.  From  that  time  to  the  execution  of 
the  quitclaim  deed  to  the  defendant,  upon  November  17, 
1879,  she  had  learned  nothing  to  make  her  ask  more  for  it. 
When,  therefore,  upon  that  day,  the  defendant  paid  her 
$4,(»00  for  her  interest,  there  was  no  apparent  reason  why  she 
should  have  been  unsatisfied  and  have  exacted,  as  further 
consideration,  the  agreement  that  if,  when  he  sold  the  land, 
he  got  more  than  that  for  her  interest,  he  would  would  pay 
the  surplus  to  her.  If  there  had  been  such  an  agreement, 
would  it  not  likely  have  been  mentioned  in  the  deed  or  ex- 
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pressed  in  some  other  writing!    As  far  as  she  or  her  hus- 
band could  see,  the  fulfilment  of  such  an  agreement  would 
he  for  the  indefinite  future.    It  is  not  reasonable  to  suppose 
that,  if  such  agreement  was  made,  as  prudent  a  man  as  his 
letters  show  Charles  Lamar  to  have  been  would  have  been 
content  to  let  it  rest  simply  in  memory.    (24)  The  agree- 
ment claimed  to  have  been  made  at  the  time  the  deed  was 
executed  was  not  such  a  one  as  a  business  man  and  a  lawyer 
of  the  defendant's  evident  capacity  would  have  wittingly 
made.    It  was  his  object  to  make  money  by  buying  Mtb. 
I^mar^s  interest.     The  agreement  set  up  cuts  him  off  from 
making  anything.    It  was  a  one-sided  agreement.    All  he 
got  for  her  interest  beyond  $4,000  was  to  be  paid  to  her, 
and  if  he  realized  less  for  it  than  that,  she  was  under  no 
obligation  to  pay  back  any  part  of  the  money  he  had  paid  to 
her.    (25)  There  is  no  question  of  fraud  in  this  case.     This 
action  is  not  based  upon  a  claim  of  fraud  for  the  conceal- 
ment by  the  defendant  from  the  plaintiff  of  the  Cotting 
agreement     It  is  brought  upon  an  alleged  express  contract, 
and  upon  that  it  must  be  determined.     If  it  had  been  founded 
npon  alleged  fraud  because  of  the  failure  to  make  known  to 
"*©  plaintiff  the  existence  of  that  agreement  before  the  exe- 
cution of  the  deed,  it  is  questionable  whether,  under  the 
testimony,  it  would  have  been  maintainable.     There  is  no 
proof  that  the  defendant  did  anything  to  mislead  the  plaint- 
iff.  She  did  not  rely  upon  his  judgment  as  to  the  value  of 
the  land,  and  it  would  seem,  under  the  authorities,  that  he 
^as  under  no  legal  obligation  to  inform  her  that  he  had  en- 
^t^  into  an  agreement  with  Cotting  to  sell  the  land  for 


Asa  conclusion' of  law  the  court  found  that  the  com- 
plaint should  be  dismissed  upon  the  merits  with  costs. 
From  the  judgment  entered  accordingly  the  plaintiff  ap- 
pealed. 
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For  the  appellant  there  was  a  brief  by  OrUm  <&  Osbamj 
and  oral  argument  by  Mr.  P.  A.  Orion. 

For  the  respondent  there  was  a  brief  by  7!  J.  Law  and 
TT.  E,  Carter^  and  oral  argument  by  Mr.  Carter. 

Taylor,  J.  The  learned  judge,  in  the  twenty-second 
finding,  states  it  as  his  opinion  that  if  the  question  of  con- 
tract ot*  no  contract  is  to  be  determined  by  the  evidence  of 
what  was  done  and  said  at  the  time  the  deed  was  executed 
and  when  the  contract  was  in  fact  made,  the  preponder- 
ance of  the  evidence  confirms  the  agreement  as  claimed  by 
the  plaintiff.  Upon  this  question  there  does  not  seem  any 
reasonable  doubt.  The  plaintiff  and  her  son,  an  intelligent 
young  man,  testify  very  clearly  to  the  agreement  as  set  up 
in  the  plaintiff's  complaint,  and  their  evidence  is  confirmed 
by  the  evidence  of  the  brother-in-law  of  the  defendant,  Mr. 
Hardy.  In  opposition  to  this  evidence  there  is  nothing  ex- 
cept the  general  denials  of  the  defendant,  and  his  conten- 
tion that  he  had  no  conversation  with  the  plaintiff,  at  the 
time  of  the  purchase,  as  to  the  price  he  was  to  pay  or  as  to 
any  other  matter  relating  to  the  sale;  but  that  the  transac- 
tion was  in  fact  between  him  and  the  plaintiff's  husband. 
And  when  they  had  concluded  the  trade  she  signed  the 
deed  presented  by  her  husband,  and  then  asked  him,  "  Now, 
Franks  what  are  you  going  to  do  with  that  land?"  and 
that  Mr.  Lamar  replied,  "Why  he  is  going  to  make  money 
out  of  it  if  he  can;  we  have  sold  it;"  and  to  that  remark 
of  the  husband  she  made  no  reply.  If  defendant's  version 
of  what  took  place  be  the  true  one,  it  certainly  shows  a 
great  want  of  interest  on  the  part  of  Mrs.  Lamar  in  a  busi- 
ness in  which  she  would  naturally  have  the  greatest  in- 
terest. 

The  learned  circuit  judge  was,  as  he  says,  influenced  in 
arriving  at  the  conclusion  he  did  from  the  fact  that  certain 
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negotiations  were  had  in  regard  to  the  sale  of  this  land  b©» 
tween  the  plaintiflPs  husband  and  the  defendant  previous  to 
the  day  when  the  transaction  was  finally  completed.    In 
out  view  of  the  previous  transactions  shown  in  the  evidence 
tiiey  do  not,  we  think,  tend  to  disprove  the  claim  made  by 
the  plaintiff  as  to  what  in  fact  took  place  at  the  time  the 
sale  was  made.     It  is  said  that  the  correspondence  shows 
that  the  plaintiff  was  willing  to  sell  her  interest  in  the  land) 
onqualifiedly,  for  the  sum  of  $4,000.     If  any  force  is  to  be 
given  to  the  correspondence  as  against  the  plaintiff,  it  ought 
to  appear  from  the  evidence  that  Mrs,  Lamar  knew  what 
the  correspondence  was,  or  that  she  had  directed  the  corre- 
spondence.  All  the  correspondence  there  ever  had  been  was 
between  her  husband  and  the  defendant.     To  make  this  cor- 
respondence weigh  against  Mrs,  Lamar  it  should  appear 
that  she  expressly  authorized  it,  or,  if  not,  that  she  knew 
what  it  was,  and  so  impliedly,  at  least,  authorized  it.    Upon 
this  point  the  plaintiff  testified  ^Hhat  her  husband,  Charles 
H.  Lamar,  was  present  and  took  part  in  the  conversation  at 
the  time  the  sale  was  made,  and  that  he  had  not  previous  to 
that  time  done  any  business  in  regard  to  this  Chicago  land. 
There  was  a  letter  or  two  passed  between  my  husband  and 
a  Mr.  Potwin,  a  real-estate  man  in  Chicago.    I  think  there 
were  no  negotiations  for  sale  with  Mr.  Potwin.    We  in- 
quired of  him  its  value.    He  made  no  offer  for  the  land  that 
I  know  of."    Again  she  says,  "  I  was  not  aware  that  my 
husband  was  corresponding  with  Frank  [the  respondent]  as 
well  as  Potwin  about  this  land."    Again  she  testifies,  after 
the  letters  had  been  received  in  evidence:  "  I  have  read  the 
letters  in  evidence  purporting  to  have  been  written  by  my 
husband,  and  the  letters  written  by  Franks  the  defendant, 
also  in  evidence.    I  had  no  knowledge  that  my  husband 
wrote  those  letters,  or  either  of  them,  when  they  were  writ- 
ten, nor  did  I  ever  know  of  his  ever  receiving  any  of  the 
letters  from  Frank  which   were   in  evidence.    ...    I 
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never  heard,  until  this  trial,  anything  of  Frcmk?8  letter  to 
Mr.  Lamar  of  the  14th  of  November,  1879,  saying  he  ac- 
cepted our  oflfer  to  sell."  "  I  knew  nothing  of  the  existence 
of  any  of  these  letters  from  Mr.  Lamar  to  Frank  until  the 
last  year  in  Chicago.  I  don't  remember  but  one  presented 
to  me  then.  I  did  not  read  that.  To-day  is  the  first  I  have 
known  of  the  contents  of  either  of  these  letters  written  by 
my  husband."  The  son  of  the  plaintiff  testified  ''  that  on  the 
day  the  deed  for  the  land  was  made  no  allusion  was  made  to 
any  correspondence  between  Scales  and  father  or  mother 
respecting  the  land  in  question."  There  is  no  evidence  in 
the  case  tending  to  show  that  Mrs.  Lamar  ever  authorized 
her  husband  to  negotiate  for  a  sale  of  this  land  on  her  be- 
half, except  so  far  as  he  took  part  in  the  negotiations  at  the 
time  the  sale  was  actually  made. 

Upon  this  state  of  the  evidence  it  is  very  doubtful  whether 
the  letters  were  competent  evidence  against  the  plaintiff, 
bad  they  been  objected  to  by  her,  and,  having  been  given 
in  evidence  without  objection,  they  should  have  no  influence 
in  determining  the  question  at  issue  when  it  clearly  appears 
that  she  neither  authorized  the  correspondence  nor  was  aware 
of  its  nature.  The  evidence  in  this  case  to  bind  the  plaintiff 
by  the  acts  and  correspondence  of  her  husband  is  no  stronger, 
if  as  strong  as  in  the  case  of  Hadfidd  v.  Skelton,  69  Wis. 
460,  where  it  was  held  that  the  wife  was  not  bound  by  the 
acts  of  the  husband  done  in  her  behalf  but  without  her 
knowledge. 

But  if  this  court  had  the  right  to  consider  this  corre 
spondence  between  the  husband  of  the  plaintiff  and  the  de- 
fendant for  the  purpose  of  determining  the  question  as  to 
what  the  contract  of  sale  was,  we  do  not  think  they  should 
destroy  the  case  as  made  by  the  evidence  as  to  what  took 
place  at  the  day  the  trade  was  actually  consummated. 
The  facts  are  that  at  the  time  of  the  sale  plaintiff  was 
one  of  the  tenants  in  common  of  the  land  in  question,  with 
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her  brother  Frwnk  and  the  other  sisters  and  brother,  and, 
it  was  claimed  by  the  defendant,  with  her  mother;  that 
Frank  was  a  lawyer,  and  lived  in  Chicago,  near  where  the 
land  was  situated,  and  could  look  after  the  land  better  than 
the  plaintiflf,  who  was  living  in  the  state  of  Iowa.    She  had 
given  him  a  power  of  attorney  in  October,  1878,  authorizing 
him  to  make  leases  and  collect  the  rents  to  become  due  on 
such  land,  and  to  institute  suits  necessary  to  perfect  the 
title  to  said  land,  and  to  do  all  and  every  act  necessary  to 
be  done  about  said  premises,  etc.    There  was  no  power  of 
sale  given  in  this  writing.    The  correspondence  opens  be- 
tween the  defendant  and  the  husband  of  the  plaintiff  by  a 
letter  from  defendant  to  Mr.  Lamar,  dated  October  1, 1879, 
in  which  he  inquires  whether  he  would  like  to  put  his  in- 
terest in  the  market  at  $75  per  acre.    To  this  a  reply  was 
made,  October  5th,  by  Mr.  Lamar,  saying  that  he  did  not 
know  what  it  was  worth,  and  asking  if  the  other  owners 
would  be  willing  to  sell  at  that  price,  and  intimating  that 
they  would  trade  their  interest  for  a  stock  of  merchandise. 
To  this  the  defendant  replied,  October  14, 1879,  saying  he 
did  not  want  to  advise  about  the  land,  but  said  he  thought 
^  could  get  $3,500  for  their  interest.    To  this  Mr.  Lamar 
replied,  October  31,  1879,  in  which  he  says  he  had  delayed 
answering  until  he  had  received  a  letter  from  Mr.  Potwin, 
who  was  anxious  to  buy  for  some  parties  in  Chicago,  and 
saying  he  would  give  $3,500  for  their  interest.    "I  said  you 
had  offered  us  that,  and  if  I  sold  for  that  you  should  have* 
the  refusal,"  and  then  saying  he  thought  it  was  worth 
iTiiore,  and  would  not'  take  less  than  $4,000  cash  down.    In 
this  letter  he  also  stated  that  Hardy,  his  brother-in-law, 
said  the  property  was  worth  $150  per  acre,  and  that  some 
real-estate  men  said  it  was  worth  $200  per  acre,  but  said 
they  Were  not  waiting  for  such  prices,  and  if  they  could 
g^t  $4,000  down,  he  could  invest  it  in  cattle  and  make  it 
W  better,  and  closed  with  requesting  an  early  answer,  as 
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they  wished  to  close  the  trade  soon  with  some  one  if  they 
could.    To  this  the  defendant  replied  November  3, 1879, 
saying  he  could  not  give  more  than  $3,500  for  their  inter- 
est; referred  to  the  taxes  on  the  land,  amounting  to  $800, 
and  after  referring  to  the  offer  of  Pptwin  he  closes  by  re- 
questing an  early  reply  if  they  would  take  $3,500  cash 
down.    To  this  Lamar  replied  November  6,  1879,  as  fol- 
lows: "Yours  of  3d  received,  and  in  reply  would  say  we 
have  made  up  our  minds  not  to  sell  for  $3,500  at  present. 
Will  not  take  less  than  $4,000,  as  I  wrote  you,  and  do  not 
consider  that  a  standing  offer;  but  if  j'^ou  want  it  for  that 
at  the  present  time  let  me  know  at  once,  and  make  out  a 
quitclaim  deed  and  send  it  to  me,  and  we  will  sign  it  and 
close  the  matters  up.     And  if  you  don't  want  it  let  me 
know  at  once,  as  I  told  other  parties  you  had  the  refusal 
I  have  no  doubt  it  will  be  w^orth  a  great  deal  more  in  a 
year,  and  we  will  try  and  work  on  without  it.    As  for  the 
taxes,  they  are  large,  but  I  suppose  the  rent  is  something; 
and  as  for  the  suit,  it  is  a  cloud,  but  one,  from  what  you 
told  me,  is  but  a  small  affair.     At  all  events,  if  I  don't  sell, 
I  will  chance  it."    To  this  the  defendant  made  the  follow- 
ing reply :  "  Dear  Uncle  :  I  have  your  letter  at  hand,  and 
want  to  say  that  I  did  not  mention  the  taxes  and  suit  to 
influence  you  or  Lizzie  to  make  the  sale,  but  only  to  show 
that  a  stranger  buying  would  have  to  have  all  these  matters 
arranged,  and  that  would  take  time.    I  do  not  think  the  tax 
suit  amounts  to  anything.     But  it  costs  something;  that  is 
all.    I  shall  send  you  a  copy  of  my  argument  in  the  case  in 
a  few  days.    Now,  I  would  like  to  pay  you  the  amount 
you  ask  if  I  could.     Potwin  came  to  see  me,  and  I  made 
up  my  mind  that  he  wanted  to  get  the  selling  of  the  land. 
Now,  I  can  make  a  sale  as  good  as  anybody.    I  told  him 
that  I  had  written  you  that  I  would  give  you  $3,500  for 
your  interest;  that  I  would  not  give  any  more;  and  I  have 
no  doubt  he  intended  to  help  me  get  the  interest  you  had, 
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and  then  thought  he  might  make  a  sale  for  me.  You 
know  how  such  things  are.  If  you  do  not  choose  to  sell 
for  the  figures  named  I  shall  try  to  get  all  I  can  for  you." 

These  two  letters  seemed  to  have  closed  the  correspond- 
ence. Lamar  had  made  a  final  offer  at  $4,000, —  not  a 
standing  offer, —  and  requested  a  speedy  answer.  The  an- 
swer came  and  the  proposition  was  declined  when  the  de- 
fendant wrote  the  letter  of  November  10,  1879,  declining 
the  offer  to  purchase  at  $4,000.  Admitting  that  Lamar  had 
authority  from  his  wife  to  make  the  offer,  the  offer  was 
DO  longer  binding  on  her,  and  had  it  been  accepted  after 
the  receipt  of  the  letter  of  November  10th,  it  is  clear  the 
plaintiff  would  not  have  been  compelled  to  convey  for  the 
$4,000. 

It  will  be  noticed  that  in  this  letter  of  the  10th  of  No- 
vember the  defendant  suggests,  at  least,  if  he  does  not  ex- 
pressly request,  that  they  should  not  put  the  lands  in  the 
hands  of  any  one  else  for  sale.  He  knew  from  the  corre- 
spondence that  Lamar  had  been  making  inquiries  from 
other  parties  about  the  value  of  the  land,  and  had  reason 
to  suppose  that  after  he  had  refusisd  the  final  offer  they 
^ight  seek  a  sale  through  some  other  person.  So  he  says: 
"I  can  make  a  sale  as  good  as  anybody."  "  If  you  do  not 
choose  to  sell  for  the  figures  named  I  shall  try  and  get  all 
I  can  for  you."  Three  days  after  this  letter  was  written, 
the  defendant  makes  a  contract  with  a  responsible  party 
for  the  absolute  conveyance  of  five  sevenths  of  the  land  at 
the  rate  of  $60,000  for  the  whole  interest,  and  receives 
$5,000  down  in  part  payment  of  the  five  sevenths;  $20,000 
to  be  paid  in  five  days  after  abstract  of  title  to  said  prem- 
ises, written  down  to  date,  showing  said  title  to  be  satisfao- 
^^  in  the  defendant  for  five  sevenths  of  said  land.  This 
abstract  of  title  was  to  be  furnished  within  twenty  days 
after  the  date  of  contract,  and  on  payment  of  the  $20,000 
a  warranty  deed  was  to  be  executed  for  the  five  sevenths. 
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and  the  balance  for  the  five  sevenths,  viz.,  $17,857.17,  was 
to  be  then  paid.  The  balance  of  the  $60,000  was  to  be  paid 
as  soon  as  the  title  to  the  other  two  sevenths  was  furnished. 
The  proof  shows  that  this  sale  was  perfected  by  the  defend- 
ant, and  the  title  to  the  whole  tract  was  conveyed  to  said 
purchaser,  and  the  consideration  of  $60,000  was  paid  to  the 
defendant,  less  the  sum  of  $10,500  which  was  paid  to  Mrs. 
Hardy  for  her  one-sixth  interest  in  the  same,  so  that  for  the 
five-sixths  interest  which  the  defendant  had  acquired  he  re- 
ceived from  said  Cotting  the  sum  of  $49,500.  On  the  14th 
day  of  November,  after  making  the  trade  with  Cotting,  the 
defendant  wrote  the  following  letter  to  Mr.  Lamar:  "  Deab 
Uncle:  Since  writing  you  I  have  concluded  to  accept  your 
offer  to  sell  lands  here,  and  inclose  deed,  which  you  and 
Lizzie  acknowletlge  before  a  notary  and  send  to  me,  and  I 
will  send  you  draft  for  $4,000.  What  I  would  like  to  do 
would  be  to  assume  the  two  $500  notes  that  Sam.  holds, 
and  paj'  you  the  difference.  That  would  prevent  me  bor- 
rowing so  much  money.  The  amount  due  on  the  notes, 
with  interest  up  to  the  20th  of  this  month,  is,  as  Sam.  writes 
me,  $1,133.33.  That  would  leave  a  balance  of  $2,866.67. 
If  you  wish  to  do  this  it  will  accommodate  me.  If  not,  I 
will  send  you  the  $4,000.  I  would  not  like  to  have  you 
sell  to  anybody  else."  On  the  same  day  he  started  for  the 
home  of  Mr.  Lamar,  in  Iowa,  where  he  completed  the  trade. 
There  is  no  evidence  that  this  letter  of  the  14th  of  Novem- 
ber was  ever  received  by  either  Lamar  or  the  plaintiff. 

The  foregoing  facts  are  stated,  not  for  the  purj>ose  of 
showing  that  the  defendant  had  assumed  a  fiduciary  rela- 
tion to  the  plaintiff  in  regard  to  this  land,  so  that  in  equity 
he  would  be  held  liable  to  account  to  her  for  the  money  i*e- 
ceived  by  him  on  the  contract  of  sale  of  her  one-sixth  in- 
terest to  Cotting,  but  for  the  purpose  of  showing  that 
when  this  sale  to  Cotting  was  made,  and  when  the  plaintiff 
sold  her  interest  to  the  defendant,  the  negotiation  fur  sale 
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with  her  husband  had  been  closed,  and  there  was  no  stand- 
ing offer  ever  made  on  his  part  to  sell  the  land  for  $4,000; 
and  also  for  the  purpose  of  showing  that  the  relation  of 
the  defendant  to  this  land  and  to  the  plaintiff  had  radi- 
eally  changed  since  he  had  refused  to  pay  more  than  $3,500 
for  her  interest,  and  that  when  he  appeared  at  the  plaint- 
iff's residence  in  Iowa  to  make  the  purchase  he  was  in  a 
position  to  make  almost  any  reasonable  concession  to  his 
sister  in  order  to  procure  her  interest  in  the  land,  so  as  to 
enable  him  to  complete  the  sale  to  Cotting  and  reap  the 
benefits  thereof.    That  in  his  contract  to  make  a  good  title 
to  Cotting  of  the  five  sevenths  within  twenty  days,  he 
contemplated  that,  as  a  part  of  said  five  sevenths,  he  must 
obtain  the  title  of  the  plaintiff  to  what  he  supposed  was 
ber  one  seventh,  is  evident.    He  had,  as  the  evidencJe  shows, 
claimed  that  his  mother  was  entitled  to  one  seventh,  his 
.  sister,  Mrs.  Hardy,  was  entitled  to  another  seventh,  and  it 
would  seem  he  had  become  the  owner  of  the  other  four 
sevenths.    He  knew  he  could  not  purchase  of  Mrs.  Hardy, 
except  at  a  very  large  price.    His  only  way  to  furnish  the 
i^uired  title  to  five  sevenths  was  to  buy  the  interest  of 
the  plaintiff.     The  mother's  title  was  disputed,  and  he  could 
not  make  a  satisfactory  title  from  her.     Mrs.  Hardy  was 
standing  out  for  a  large  price,  full  as  much  as  he  sold  for. 
^  't  is  fair  to  presume  that  his  contract  to  sell  the  five 
^^^nths  was  intended  to  include  the  interest  of  the  plaint- 
'^-    Ko  injustice  is  done  to  either  party  by  holding  that  the 
^'^tract  made  was  as  is  claimed  by  the  plaintiff;  whereas, 
^"Old  that  the  conti'act  was  as  claimed  by  the  defendant, 
^<^^ld  be,  in  foro  conscienticB  \t  not  in  law,  a  fraud  npoli 
'^®^-     Considering  the  changed  situation  of  the  defendant 
*^  the  time  the  sale  was  actually  made,  and  the  fact  that 
there  is  no  evidence  in  the  case  showing  that  the  plaintiff 
cHher  directed  the  correspondence  between  her  husband 
*^^  the  defendant,  or  that  she  had  any  knowledge  of  the 
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character  of  such  correspondence,  we  think  the  learned 
circuit  judge  gave  undue  weight  to  it,  in  determining  the 
question  as  to  what  the  terms  of  the  sale  in  fact  were.  It 
being  found  by  the  learned  circuit  judge  that  if  the  case 
must  be  decided  upon  the  evidence  as  to  what  took  place 
at  the  time  the  sale  was  in  fact  made,  it  should  be  decided 
in  favor  of  the  plaintiff,  we  do  not  think  that  the  appar- 
ently unauthorized  negotiations  of  her  husband  with  the 
defendant  ought  to  have  any  influence  in  changing  the 
result,  especially  in  view  of  the  changed  situation  of  the  de- 
fendant after  such  negotiations  had  ended. 

The  learned  judge  says  there  is  no  question  of  fraud  in 
the  case,  as  the  action  is  brought  upon  an  alleged  express 
contract.  This  is  true,  and  we  determine  to  reverse  the 
decision  of  the  learned  judge  on  the  ground  that  the  evi- 
dence establishes  such  express  contract.  We  have,  how- 
ever, very  grave  doubts,  upon  all  the  facts  of  the  case, 
whether  the  relation  of  the  defendant  to  the  plaintiff,  and 
his  conduct  in  procuring  her  conveyance  for  this  land, 
would  not  have  been  set  aside  by  a  court  of  equity  upon 
proper  pleading,  if  he  had  in  fact  procured  from  her  a  deed 
of  such  land  for  the  consideration  of  $4,000;  or,  if  the 
plaintiff  did  not  wish  to  avoid  the  sale,  would  have  held  the 
defendant  to  account  to  her  for  the  entire  consideration 
received  by  him  on  such  sale  for  her  interest.  See  LaidXaw 
V.  Organ^  2  Wheat.  178, 195 ;  B&iich  v.  Sheldon^  14  Barb.  66, 
74;  Turner  v.  Harvey y  Jac.  178.  These  cases  illustrate  the 
strict  rule  applied  by  courts  to  cases  of  this  character.  • 

The  evidence  shows  that  in  order  to  complete  the  sale 
for  the  $60,000  the  defendant  was  compelled  to  pay  his  sis- 
ter, Mrs.  Hardy,  the  sum  of  $10,500  for  her  share.  This 
sum,  deducted  from  the  $60,000,  would  leave  $49,500  as 
the  amount  he  received  for  the  other  five  sixths.  One  fifth 
of  this  amount  would  be  what  the  plaintiff  would  be  en- 
titled to  recover  for  her  interest,  viz.,  $9,900.   Of  this  she  has 
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received  $4,000,  leaving  unpaid  $5,900,  and  for  this  amount, 
less  her  proportionate  share  of  any  taxes  and  other  neces- 
sary disbursements  made  by  the  defendant  in  making  the 
title  good  to  said  land,  the  plaintiff  is  entitled  to  judgment, 
with  interest  at  the  rate  prescribed  by  the  laws  of  Iowa 
from  the  1st  of  March,  1880,  that  being  the  date  fixed  by 
the  court  at  which  the  sale  to  Cotting  was  completed  and 
the  consideration  finally  paid. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remitted  to  that  court  to  take  such 
further  proceedings  as  may  be  necessary  to  ascertain  the 
amount  due  the  plaintiff  according  to  this  opinion,  and  to 
enter  judgment  therefor  as  directed  therein. 


James,  Appellant,  vs.  The  Crrr  of  Darlington  and  another, 
Eespondents. 

February  8  —  February  28,  2888, 

Cities:  Vacating  atreeta. 

Where  the  common  council  of  a  city  is  authorized  to  vacate  or  dis- 
continue streets  it  must  proceed,  if  the  charter  does  not  otherwise 
provide,  in  the  manner  prescribed  by  sec.  904,  R.  S.    R.  S.  sec.  927. 

APPEAL  from  the  Circuit  Court  for  Za  Fayette  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Orton  dk  Osbom^ 
and  oral  argument  by  Mr.  P.  A.  Orton. 

For  the  respondents  there  was  a  brief  by  H.  J.  Wilson, 
attorney,  and  ff.  C.  Martin,  of  counsel,  and  oral  argument 
by  Mr.  Wilson. 

OitToiir,  J.  The  plaintiff  is  the  owner  of  parts  of  two 
Wocksj  contiguous  to  Louisa  street  in  said  city,  used  for  a 
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lumber  yard  which  is  accessible  to  Main  street,  the  princi- 
pal business  street,  and  other  parts  of  said  city,  by  said 
Louisa  street,  and  the  use  of  said  street  is  essential  to  the  busi- 
ness of  said  lumber  yard  and  the  profitable  use  of  said 
premises.  The  Chica^o^  Milwaukee  cfe  SL  Pavl  Railway 
Company^  the  other  defendant,  owns  a  right  of  way  diag- 
onally across  said  Louisa  street  and  near  said  premises. 
The  common  council  of  said  city  passed  an  ordinance,  with- 
out any  previous  petition  or  notice,  vacating  and  discon- 
tinuing that  part  of  said  street  occupied  by  said  company's 
right  of  way,  in  order  to  allow  said  company  to  build  a 
depot  building  therein,  and  close  up  and  permanently  ob- 
struct said  street  at  that  point.  The  plaintiff  obtained  an 
injunction  restraining  said  city,  its  oflScers,  and  certain 
persons,  from  closing,  vacating,  or  discontinuing  said  street, 
and  restraining  said  railroad  company  from  shutting  up, 
closing,  or  permanently  obstructing  said  street  at  that  point, 
and  from  building  a  depot  within  the  limits  of  said  street. 
On  the  motion  of  the  defendants  the  circuit  court  vacated 
said  injunction,  and  this  appeal  is  taken  from  said  order. 

The  only  question  in  the  case  is  whether  said  ordinance 
is  valid  and  effectual  to  Vacate  Louisa  street  at  that  point. 
Subd.  26,  sec.  1,  ch.  6,  City  Charter,  contained  in  ch.  30, 
Laws  of  1877,  gives  the  common  council  the  following  gen- 
eral power:  "To  make,  open,  keep  in  repair,  grade,  im- 
prove, lay  out,  alter,  widen,  vacate^  or  discontinue  streets, 
avenues,"  etc.  The  learned  counsel  of  the  respondents  con- 
tend that  this  power  is  general  and  unlimited,  and  vests  the 
common  council  with  the  fullest  discretion  as  to  the  manner 
in  which  it  may  be  exercised,  and  that  by  a  mere  ordinance 
is  the  usual  and  proper  manner  of  exercising  such  a  power. 
The  contention  of  the  learned  counsel  of  the  appellant  is 
that  such  power  is  to  be  exercised  in  the  manner  provided 
by  sec.  904,  R.  S.,  which,  reads  as  follows:  "Upon  the 
petition  in  writing  of  all  the  owners  of  lots  or  land  on  any 
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Street  or  alley  in  such  village,  and  not  otherwise^  the  board 
of  trustees  may  discontinue  such  street  or  alley,  or  an3'^  part 
thereof.  At  least  one  week  before  acting  on  such  petition 
the  board  shall  cause  a  written  or  printed  notice  to  be 
posted  in  three  public  places  in  such  village,  stating  when 
the  petition. will  be  acted  on,  and  what  street  or  alley  or 
part  thereof  is  proposed  to  be  vacated."  This  section,  by 
its  terras,  only  refers  to  villages,  and  not  to  cities.  The 
sections  preceding  it  and  including  section  895  provide  that 
village  boards,  "whenever  they  shall  intend  to  lay  out, 
open,  cbange,  widen,  or  extend  streets,  lanes,  alleys,  public 
grounds,  square,  or  other  place,  to  construct  and  open,  alter, 
enlarge,  or  extend  drains,  canals,  or  sewers,  or  alter,  widen, 
or  straighten  watercourses,  or  to  take  grounds  for  the  use 
or  improvement  of  a  harbor,"  shall  proceed  in  a  certain 
manner  specfiically  pointed  out;  and  then  follows  sec.  904, 
providing  the  manner  for  vacating  streets,  alleys,  etc.  This 
is  plain  enough, —  whenever  a  village  board  intends  to  do 
any  of  these  things,  it  must  proceed  as  here  directed.  It 
will  b^  observed  that  among  the  things  specified  in  sec.  895 
vacating  streets,  alleys,  etc.,  is  not  mentioned,  and  that  is  left 
to  be  "provided  for  in  sec.  904.  Now,  the  question  is,  and  the 
only  question,  Are  cities,  when  not  otherwise  provided  in 
their  charters,  to  proceed  in  the  same  ihanner  to  do  these 
same  things?  Sec.  927  provides  that  "  the  trustees  of  every 
villag-e  and  the  common  council  of  every  city  may  exercise  all 
the  powers  conferred  on  village  boards  by  sections  895  to 
90}f,  inclusivcy  and  proceed  in  the  manner  therein  prescribed  " 
to  do  the  same  things  specified  in  sec.  895,  and  leaves  out, 
the  same  as  that  section,  the  vacation  of  streets,  which  is 
provided  for  alone  in  sec.  904.  The  contention  of  the 
learned  counsel  of  the  respondents  is  that  because  in  sec. 
927,  which  extends  these  provisions  to  cities,  the  vacation  of 
streets  is  not  mentioned  specifically,  it  was  the  intention  of 
^e  legislature^ not  to  include  the  vacation  of  streets,  and 
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-  I 

that  the  language  "to  901  inclusive,"  must  be  a  mistake,  or  i 

have  some  other  meaning.     But  it  might  as  well  be  said  j 

that  because  sec.  895  does  not  include  vacating  streets,  and 
it  is  only  mentioned  and  provided  for  in  sec.  904,  that  must 
be  a  mistake  or  mean  something  else  than  to  give  village 
boards  such  power.  The  language  and  the  things  to  be 
done  are  the  same  in  sections  895  and  927.  It  follows  con- 
clusively that  the  common  council  of  cities,  when  their 
charters  do  not  otherwise  provide,  must  proceed  to  do  all 
of  these  things,  including  the  vacation  or  discontinuance  of 
streets,  in  the  same  manner  as  village  boards  were  required 
to  proceed  in  sections  895  to  904  inclusive.  This  could  not 
be  made  plainer  by  referring  to  any  other  sections.  But  the 
learned  counsel  of  the  appellant  has  referred  to  sec.  4986, 
R.  S.,  as  supporting  this  view.  That  section  provides  that 
the  general  statutes  (Revised  Statutes)  "  shall  apply  to  and 
be  in  force  in  each  and  every  city  and  village  in  the  state, 
so  far  as  the  same  are  applicable  and  not  inconsistent  with 
the  charter  of  any  such  city  or  village."  It  seems  that 
most  of  the  charters  of  cities  and  villages  in  this  state  con- 
tain directions  how  to  proceed,  and  prescribe  the  manner  in 
which  it  shall  be  done,  to  vacate  streets,  and  many  of  them 
in  the  language  of  sec.  904.  The  charter  of  the  city  of 
Darlington  would  feeem  to  be  peculiar  in  making  no  such 
provision,  and  leaving  the  matter  to  be  governed  by  the 
general  law.  It  is  significant  that  the  same  provision  as  to 
vacating  streets  was  contained  in  the  charter  of  the  village 
of  Darlington.  Could  there  then  have  been  any  doubt  that 
it  would  have  to  be  done  in  the  manner  provided  in  sec. 
904?  There  is  as  little  doubt  that  the  city  must  proceed  in 
the  same  way.  There  must  be  a  petition  in  writing  of  all 
the  owners  of  lots  or  land  on  any  street  or  part  of  street 
to  be  vacated  presented  to  the  common  council  before  they 
proceed  to  do  anything  about  it,  and  then  the  proper  notice 
must  be  posted  up  of  the  time  when  said  petition  would  be 
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acted  on.  Such  a  petition  is  necessary  to  give  the  council 
anj  jurisdiction  of  the  matter,  and  without  it  their  proceed- 
ings would  be  void,  as  it  was  in  this  case.  The  injunction 
should  have  been  continued,  and  it  was  obvious  error  to 
vacate  it 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  direction  to  rescind  the  order 
vacating,  or  to  continue  said  preliminary  injunction. 


Jacobs,  Appellant,  vs.  Spalding  and  others,  Respondents. 

February  9  —  February  28,  1888, 

(1)  Limitation  of  actions:  Contract  under  seal  (t-Jt)  Contracts:  Con- 
struction: Forfeiture:  Separate  contracts  in  one  instrument:  Con- 
sideration: Cofiditional  agreement:  Construction  by  parties,  when 
shown  by  delay  in  bringing  action, 

1.  An  action  to  recover  the  purchase  price  of  land,  etc,  based  upon  a 

contract  under  seal  executed  by  private  persons,  may  be  brought 
at  any  time  within  twenty  years  after  the  cause  of  action  has  ac- 
crued.   R.  S.  sec.  4220. 

2.  In  construing  a  contract  all  of  its  terms  should  be  considered. 

8.  When  the  terms  of  a  contract  are  indefinite,  uncertain,  and  su&- 
ceptible  of  two  constructions,  and  by  giving  them  one  construction 
one  of  the  parties  would  be  subjected  to  a  forfeiture,  and  by  giving 
them  the  other  no  such  forfeiture  would  be  incurred  and  no  in- 
justice would  be  done  to  the  other  party,  the  contract  should  be  so 
construed  as  not  to  create  the  forfeiture. 

L  The  first  paragraph  of  a  written  contract  stated  that  in  considera- 
tion of  $13,000  the  plaintiff  had  sold  a  steamboat  and  certain  real 
estate  to  the  defendants,  the  deeds  thereof  being  executed  on  the 
same  day  as  the  contract.  The  second  paragraph  stated  that  the 
plaintiff  had  further  agreed  to  sell  and  convey  certain  other  land 
for  |2,000,  to  be  paid  when  a  deed  of  said  land  could  be  procured 
under  a  proper  order  of  court  for  the  sale  of  the  same ;  that  the 
plaintiff  would  use  due  diligence  in  procuring  the  guardian  of  the 
minor  owner  to  make  application  for  an  order  for  such  sale ;  and 
Vol.  71  —  12 
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that  in  the  event  that  such  land,  at  its  offer  at  public  sale  under 
such  order,  should  not  bring  over  $2,000,  the  same  should  be  sold 
to  the  defendants  for  that  sum ;  but  in  case  the  plaintiff  should  fail 
to  make  such  title  good  to  the  defendants  he  should  suffer  no  other 
forfeiture  than  in  the  contract  mentioned.  The  third  paragraph 
provided  for  the  payment  of  $12,000,  and  that  the  defendants  should 
retain  $1,000  until  the  plaintiff  should  cause  to  be  executed  and 
delivered  to  them  a  conveyance  of  the  land  mentioned  in  the  sec- 
ond paragraph,  founded  upon  a  proper  order  of  court;  and  upon 
delivery  of  such  conveyance  the  defendants  should  pay  to  the 
plaintiff  said  $1,000  as  well  as  the  $2,000  purchase  money  of  said 
land ;  and  if  the  plaintiff  should  entirely  fail  to  cause  said  land  to 
be  conveyed  to  the  defendants,  the  said  $l|000,  part  of  the  $13,000 
first  aforesaid,  should  be  forfeited  to  the  defendants  as  liquidated 
damages  for  sucli  breach.  The  land  mentioned  in  the  second  para- 
graph sold  at  the  public  sale  for  more  than  $2,000,  and  the  plaintiflf 
was  unable  to  purchase  it  for  that  sum.  Nearly  twenty  years 
later  he  brought  this  action  to  recover  the  $1,000  retained  by  the 
defendants.    Held^  on  demurrer: 

(1)  The  contracts  in  the  first  and  second  paragraphs  were  separate 
and  distinct  contracts,  for  separate  and  distinct  considerations ;  and 
the  $1,000  was  retained  not  as  a  part  of  the  consideration  for  the 
land  mentioned  in  the  second  paragraph,  but  merely  as  security  for 
the  performance  of  the  contract  as  to  such  land. 

(2)  The  contract  for  the  conveyance  of  the  land  mentioned  in  the 
second  paragraph  was  upon  the  condition  that  such  land  could  be 
purchased  for  $2,000  at  the  public  sale. 

(3)  Upon  the  demurrer  the  delay  in  bringing  the  action  should 
not  be  considered  as  showing  the  construction  which  the  parties 
themselves  put  upon  the  contract. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

The  followihg  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taylor  as  a  part  of  the  opinion: 

The  plaintiff  brought  this  action,  on  May  12,  1886,  to  re- 
cover $1,000,  and  the  interest  thereon,  from  the  defendants, 
upon  the  following  contract,  viz. : 

"This  agreement,  made  by  and  between  John  B.  Jacdbsy 
of  the  town  of  Marinette,  in  the  county  of  Oconto  and  the 
state  of  Wisconsin,  of  the  one  part,  and  Jesse  Spalding^  of 
the  city  of  Chicago,  in  the  state  of  Illinois,  Abner  Kithy^ot 
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the  city  of  Milwaukee,  in  the  state  of  Wisconsin,  haao 
Sieph^nson^  of  said  town  of  Marinette,  Oconto  county,  and 
Samud  M.  Stephens&n^  of  Menominee,  in  the  county  of  Me- 
nominee in  the  state  of  Michigan,  of  the  other  part,  wit- 
nesseth,  that  the  said  John  B.  Jacobs^  in  consideration  of  the 
sum  of  $13,000,  hath  bargained  and  sold  to  the  party  of  the 
other  part  that  certain  property  known  as  the  Steamboat 
Queen  City,  with  her  machinery,  furniture,  and  appurte- 
nances, and  all  those  certain  tracts  of  real  estate  owned  by 
him  in  the  Menominee  river,  and  on  the  bank  of  said  river, 
in  Oconto  county,  described  as  follows:  Lot  three  (3) of  sec- 
tion thirty-three  (33),  containing  1  74-100  acres;  lot  number 
five  (5)  in  section  thirty-two  (32),  containing  21-100  acres; 
lot  six  (6)  of  section  thirty-two  (32),  containing  1  25-100 
acres, —  all  in  township  thirty-one  (31)  of  range  twenty- 
three  (23)  E. ;  lot  number  eight  (8),  section  six  (6),in  town- 
ship number  thirty  (30)  N.,  range  twenty-four  (24)  west 
[east!],  containing  56-100  acres;  also  lots  of  land  described 
in  warranty  deed  from  party  of  first  part  to  party  of  second 
part,  dated  May  14, 1866,  the  deeds  for  said  boat  and  land 
being  executed  this  May  14, 1866;  also  a  description  of  land 
described  in  auditor's  deed  of  state  of  Michigan,  dated 
May  2, 1860. 

"  And  further  hath  agreed  to  sell  and  convey  that  certain 
real  estate  on  the  bank  of  the  Menominee  river,  in  said 
town  of  Marinette,  meaning  all  the  land  known  as  the 
*  Jane  Dunnett  Land/  and  willed  by  her  to  her  son  James 
Dunnett,  for  the  sum  of  two  thousand  dollars,  to  be  paid 
when  a  deed  of  the  said  land  can  be  procured  under  a  proper 
order  of  the  court  for  the  sale  of  the  same;  it  being  under- 
stood and  agreed  that  said  John  B.  Jacobs  will  use  due  dili- 
gence in  procuring  the  guardian  of  said  minor  child  of  Jane 
Dunnett  to  make  application  for  an  order  of  such  sale,  and 
to  prosecute  all  proper  and  legal  proceedings  therefor  with 
diligence;  and  ihM  in  the  event  that  said  real  estatCy  at  its 
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offer  atpvblio  sale  under  such  order,  shall  not  bring  over  the 
sxcm  of  $2fi00y  the  same  shall  he  sold  to  said  party  of  tlie  sec- 
ond part  for  that  sum,  and  they  agree  to  pay  said  sum  of 
money  for  the  sam^;  but,  in  case  the  said  John  B.  Ja<^ 
shall  fail  to  make  such  title  good  to  said  parties,  he  shall 
suffer  no  other  forfeiture  than  herein  mentioned. 

"  And  it  is  agreed  that  the  parties  of  the  second  part  pay 
party  of  the  first  part  the  sum  of  $3,000  down,  and  the  sum 
of  $9,000  in  equal  annual  payments,  in  one,  two,  and  three 
years  from  the  date,  with  seven  per  cent,  per  annum,  an- 
nually, interest  thereon ;  and  that  the  party  of  the  second 
part  keep  and  retain  the  sum  of  $1,000  until  the  party  of 
the  first  part  shall  cause  to  be  executed  and  delivered  to 
them  a  good  deed  of  conveyance  of  said  property  so  willed 
by  said  Jane  Dunnett  to  her  son,  founded  upon  and  under 
a  proper  order  of  »  court  of  competent  jurisdiction  for  the 
sale  thereof;  and,  upon  delivery  of  the  deed  aforesaid,  party 
of  the  second  part  shall  pay  party  of  the  first  part  the  said 
sum  of  $1,000,  as  well,  also,  as  the  said  sum  of  $2,000  for 
the  purchase  money  of  said  land ;  and,  if  said  party  of  the 
first  part  shall  entirely  fail  to  cause  said  Dunnett  land  to  be 
conveyed  to  party  of  the  second  part,  the  said  sum  of  $1,000, 
part  of  the  $13,000  first  aforesaid,  be  deemed  to  be  forfeited 
to  party  of  the  second  part  in  payment  as  and  for  liquidated 
damages  for  his  breach  in  so  failing  to  procure  such  con- 
veyance to  them. 

•'  Witness  the  hands  of  the  parties  hereto,  respectively, 
this  14th  day  of  May,  A.  D.  1866. 

*'  John  B.  Jacobs.     [Seal.]     Wells  &  Spaldino.      [Seal.] 
"  S.  M.  Stephenson.  [Seal.]    I.  Stephenson.  [Seal.] 

"  Abner  Kirby.       '  [Seal.] 

"  In  the  presence  of  E.  S.  Inoalls." 

The  plaintiff,  in  his  complaint,  sets  out  the  contract,  and 
alleges  full  performance  on  his  part,  except  as  to  the  con- 
dition upon  which  the  defendants  were  to  be  entitled  to 
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retain  the  $1,000  to  recover  which  the  action  is  brought,  and ^ 
as  to  such  condition,  he  alleges  generally  that  it  became 
impossible  for  him  to  perform  it,  and  then  alleges  the  fol- 
lowing facts  as  an  excuse  for  the  nonperformance  of  said 
condition  on  his  part,  to  wit:  "And  as  to  the  aforesaid 
condition  of  said  agreement,  which  it  became  impossible 
for  the  plaintiff  to  perform,  and  from  the  performance  of 
which  the  plaintiff  was  excused  and  discharged,  plaintiff 
alleges  that  said  condition  only  relates  to  the  lands  men- 
tioned in  said  written  agreement  as  the  *Jane  Dunnett 
Land; '  that  he  used  due  diligence  in  procuring  the  minor 
child  of  Jane  Dunnett  to  make  application  for  an  order  for 
sale  of  the  land  in  said  agreement  referred  to  as  the  '  Jane 
Dunnett  Land,'  willed  by  her  to  her  son  James  Dunnett, 
and  that,  upon  application  duly  made  on  behalf  of  said 
minor,  an  order  of  license  for  the  sale  of  said  land  was  duly 
made  by  the  county  court  in  and  for  said  county  of  Oconto 
on  the  4th  day  of  September,  186G;  and  that  after  due  no- 
tice, pursuant  to  said  order  and  the  laws  of  Wisconsin,  the 
said  land  known  as  the  *  Jane  Dunnett  Land  '  was  offered 
for  sale  at  public  vendue,  on  the  8th  day  of  October,  1866, 
at  the  place  in  said  town  of  Marinette  designated  in  the  no- 
tice of  said  sale,  and  was  thereupon  duly  struck  off  and  sold 
to  the  highest  bidder  for  more  than  $2,000,  to  wit,  for  the 
snm  of  $3,000  or  upwards;  that  plaintiff  attended  said  sale, 
and  endeavored  to  bid  off  and  purchase  the  said  *  Jane  Dun- 
nett Land  for  $2,000  or  less,  and  did  actually  bid  $2,000 
therefor  at  said  sale,  but  the  plaintiff  was  overbidden  by 
other  parties,  and  was  thereby,  without  any  fault  on  his 
part,  prevented  from  purchasing  said  lands  for  $2,000;  that 
the  defendant  haao  Steplienson^  for  himself  and  the  other 
defendants  herein,  also  attended  said  sale,  and  was  then 
and  there  notified  by  the  plaintiff  that,  because  plaintiff 
was  overbidden,  he  (the  plaintiff)  could  not  buy  said  *  Jane 
Dunnett  Land '  for  $2,000,  and  that  if  they  (said  defend- 
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ants)  wanted  the  land  they  should  bid  for  it;  that,  accord- 
ingly, the  said  Isaac  Stephenson  made  a  bid  of  about  $2,200 
for  said  land,  when  a  higher  bid  was  made  by  some  other 
person ;  that  the  said  Isaa^  Stephenson^  for  himself  and  by 
authority  of  the  other  defendants,  then  abandoned  all  far- 
ther efforts  to  purchase  said  land,  and  the  same  was  after- 
wards, at  the  same  sale,  duly  struck  off  and  sold  to  this 
plaintiff  for  $3,300  or  thereabouts,  which  was  the  highest 
sum  bidden  therefor.  And  the  plaintiff  alleges  that  the 
aforesaid  sum  of  $1,000,  part  of  said  $13,000,  by  virtue  of 
said  agreement  and  of  the  facts  above  stated  became,  im- 
mediately after  the  date  of  said  public  sale,  and  still  is,  due 
and  payable  from  said  defendants  to  said  plaintiff,  with  in- 
terest thereon  from  October  8, 1866 ;  but  although  then  and 
often  afterwards  thereunto  notified  and  requested,  the  said 
defendants  have  never  paid  said  sum  of  $1,000,  nor  any  part 
thereof,  but  have  refused,  and  still  do  refuse,  to  pay  the 
same,  or  any  part  thereof,  to  the  damage  of  this  plaintiff  in 
the  sum  of  $2,500." 

To  this  complaint  the  defendants  demurred,  upon  two 
grounds :  ^'  (1)  That  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  (2)  That  the  action 
was  not  commenced  within  the  time  limited  by  law;  that 
is  to  say,  the  time  within  which  plaintiff  could  commence 
his  action  was  limited,  by  section  4223  of  the  Revised  Stat- 
utes, to  the  term  of  six  years  after  the  cause  of  action  ac- 
crued." The  circuit  court  sustained  the  demurrer,  and,  as 
the  plaintiff  declined  to  serve  an  amended  complaint  within 
the  time  fixed  in  the  order  sustaining  the  demurrer,  judg- 
ment was  entered  upon  such  order,  dismissing  the  complaint 
of  the  plaintiff,  with  costs  to  the  defendants ;  and  from  such 
judgment  the  plaintiff  appeals  to  this  court. 

For  the  appellant  there  were  briefs  by  EUisj  (Greene  <& 
Merrill,  and  oral  argument  b}"^  Mr.  K  H,  EUis. 

For  the  respondents  there  was  a  brief  by  FairohUd  <& 
Fairchildy  and  oral  argument  by  Mr.  E.  0.  FairchUd. 
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Tatix)r,  J.     Whether  the  learned  circuib  judge  sustained 
the  demurrer  on  the  ground  that  the  complaint  did  not 
state  facts  constituting  a  cause  of  action,  or  upon  the  ground 
that  the  action  was  barred  by  the  statute,  or  upon  both 
grounds,  does  not  appear  from  the  records.    From   the 
course  of  the  argument  on  this  appeal,  we  are  led  to  believe 
that  the  circuit  judge  sustained  the  demurrer  upon  the  first 
ground,  viz.,  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.     We  think  it  too 
clear  for  argument  that  the  action  was  qot  barred  by  the 
six  years  statute.     The  promise  of  the  defendants  upon 
which  the  action  is  brought  is  contained  in  a  sealed  written 
contract,  and  the  action  is  based  solely  upon  such  sealed 
written  contract.     The  limitation  of  such  actions  is  con- 
tained in  sec.  4220,  R.  S.,  instead  of  sec.  4222,  R.  S.     Sec. 
4220  prescribes  a  twenty  years  limitation.     Subd.  2  of  said 
section  reads  as  follows:  "An  action  upon  a  sealed  instru- 
ment, when  the  cause  of  action  accrues  within  this  state, 
except  those  mentioned  in  section  four  thousand  two  hun- 
dred and  twenty-two."     The  exception  referred  to  in  sec. 
4222  is  as  follows:  "An  action  upon  any  bond,  coupon,  in- 
terest warrant,  or  other  contract  for  the  payment  of  money, 
whether  sealed  or  otherwise,  made  or  issued  by  any  town, 
county,  city,  or  school  district  in  this  state."     There  can  be 
no  pretense  that  the  contract  set  up  in  the  complaint  in  this 
^tion  is  a  contract  of  the  kind  mentioned  in  said  sec.  4222, 
and  so  it  does  not  come  within  the  six  years  limitation  pre- 
scribed by  said  section. 

If  the  demurrer  can  be  sustained  at  all,  it  must  be  upon 
the  ground  that  the  complaint  does  not  state  facts  constitut- 
ing a  cause  of  action,  and  whether  it  does  or  not  depends 
upon  the  construction  which  should  be  given  to  the  second 
paragraph  of  the  contract.  The  learned  counsel  for  the 
appellant  contends  that,  by  a  proper  construction  of  such 
paragraph,  it  is  evident  that  the  plaintiff's  contract  to  con- 
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vey  the  Dunnett  land  was  conditional,  and  that  he  only 
agreed  to  convey  it  in  case  it  was  sold  at  the  public  sale  for 
a  sura  not  exceeding  $2,000;  and  if,  at  such  sale,  it  was  sold 
for  more  than  $2,000,  then  he  was  under  no  obligation  to 
make  a  good  title  to  the  defendants  therefor.  On  the  part 
of  the  learned  counsel  for  the  respondents  it  is  contended 
that  the  contract  of  the  appellant  was  to  convey  the  land 
absolutely,  without  regard  to  the  price  at  which  it  might  be 
sold  at  public  sale,  and  without  any  regard  to  the  fact 
whether  a  judicial  sale  of  this  property  could  or  could  not 
be  obtained. 

In  determining  what  the  parties  really  intended  in  the 
second  paragraph  of  the  contract,  it  is  important  to  deter- 
mine, first,  whether  the  $1,000  retained  by  the  vendees  to 
secure  the  performance  of  the  contract  in  the  second  para- 
graph thereof  was  any  part  of  the  consideration  which  was 
agreed  to  be  paid  for  the  lands  described  in  such  second 
paragraph.  The  learned  counsel  for  the  respondents  insist 
that  such  $1,000  was  part  of  the  consideration  agreed  to  be 
paid  for  such  lands,  or,  if  not,  that  it  must  be  held  that  the 
agreement  in  the  second  paragraph  was  an  inducement  to 
the  respondents  to  make  the  purchase  mentioned  in  the 
first  paragraph.  The  counsel  for  the  appellant  contends 
that  the  two  contracts  are  as  much  independent  of  each 
other  as  though  made  by  different  writings  and  at  difi^erent 
times;  and  the  fact  that  they  are  contained  in  the  same 
writing  does  not  connect  or  make  them  dependent  upon 
each  other.  That  the  contract  in  this  case  is  a  separate 
contract,  for  a  separate  and  specific  consideration  agreed  to 
be  paid  for  the  steamboat  and  land  described  in  the  first 
paragraph  of  the  contract,  and  for  a  separate  and  specific 
consideration  agreed  to  be  paid  for  the  land  described  in 
the  second  paragraph,  can  hardly  admit  of  a  doubt.  The 
first  paragraph  asserts  that  the  plaintiff  has  sold  and  con- 
veyed to  the  defendants  the  steamboat  and  certain  lands 


Digitized  by 


Google 


JANUAEY  TERM,  1888.  185 

Jacobs  vs.  Spalding  and  others. 

therein  described,  for  the  consideration  of  $13,000,  and  the 
third  paragraph  provides  how  the  $13,000  shall  be  paid; 
and  the  $1,000  out  of  the  $13,000  agreed  to  be  paid  for  the 
property  described  in  the  first  paragraph  is  not  retained  as 
a  part  of  the  consideration  for  the  Dunnett  land,  but  as 
security  for  the  performance  of  the  plain tiflTs  contract  for 
the  sale  of  that  land.  The  second  paragraph  expressly 
declares  that  the  consideration  to  be  paid  for  the  Dunnett 
land  is  $2,000,  and  no  more. 

In  the  case  of  Johnson  v.  Johnson^  3  Bos.  &  P.  162,  it  was 
decided  that  where  the  two  tracts  of  land  were  conveyed  in 
the  same  instrument  for  the  sura  of  £1,000  and  the  title  failed 
as  to  one  tract,  the  grantor  could  recover  the  purchase  money 
paid  for  that  tract,  without  regard  to  the  relative  value  of 
the  tracts  or  the  value  of  the  lands  conveyed  as  a  whole. 
The  recovery  was  sustained  on  the  ground  that,  before  the 
conveyance  was  made^  the  tracts  had  been  valued  separately ; 
the  one  to  which  the  title  failed  at  £300,  and  the  other  at 
£700.  This  case  is  cited  with  approval  by  this  court  in  Saw- 
yer v.  C.i&  N.  W.  li.  Co,  22  Wis.  411.  Parsons,  in  his  work 
on  Contracts,  says :  "If  the  part  to  be  performed  by  one 
party  consists  of  several  distinct  and  separate  items,  and 
the  price  to  be  paid  by  the  other  is  apportioned  to  each  item 
to  be  performed,  or  is  left  to  be  implied  by  law,  such  a  con- 
tract will  generally  be  held  to  be  severable.  And  the  same 
mle  holds  where  the  price  to  be  paid  is  clearly  and  distinctly 
apportioned  to  diflferent  parts  of  what  is  to  be  performed, 
although  the  latter  is  in  its  nature  single  and  entire."  See, 
also,  upon  this  subject,  Ooodwin  v.  Merrill^  13  Wis.  658; 
Robinson  v.  Green^  3  Met.  159;  Lucesco  Oil  Co.  v.  Brewer, 
66  Pa.  St.  351;  Quifflei/  v.  De  Baas,  82  Pa.  St.  273;  Sickels 
V.  Patiison,  14  Wend.  257. 

It  seems  quite  apparent  that  the  two  contracts  in  the  first 
and  second  paragraphs  of  the  writing  are  separate  and  dis- 
tinct contracts,  for  separate  and  distinct  considerations;  and 
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that  the  reservation,  in  the  third  paragraph,  of  the  $1,000  due 
on  the  first  c5ontract  which  had  been  executed  on  the  part 
of  the  plaintiff,  was  simply  a  reservation  to  secure  the  per- 
formance of  the  second  contract  for  the  sale  of  the  Dannett 
land,  and  not  at  all  as  a  part  consideration  for  said  land. 

Treating  the  contract  for  the  sale  of  the  Dunnett  land  as 
an  independent  contract,  it  is  evident  that  the  only  consider- 
ation for  the  promise  of  the  plaintiff  to  procure  a  title  to 
those  lands  and  then  convey  them  to  the  defendants,  is  the 
promise  of  the  defendants  to  pay  him  $2,000;  with  an  agree- 
ment on  the  part  of  the  plaintiff  to  forfeit,  as  liquidated 
damages,  $1,000  in  case  he  failed  to  perform  his  contract. 
We  agree  with  the  learned  counsel  for  the  respondents  that 
it  is  not  very  clear  from  the  language  of  the  contract  what 
was  the  real  intent  of  the  parties,  and  that  the  language 
used  is  susceptible  of  different  constructions.  In  that  state 
of  the  case,  it  seems  to  us  it  is  the  duty  of  the  court  to  give 
such  construction  to  the  language  used  as  would  make  a 
contract  such  as  a  man  of  ordinary  prudence  would  be  likely 
to  make,  if  the  language  used  is  fairly  susceptible  of  such 
construction.  Under  the  circumstances  surrounding  the 
parties  at  the  time  this  contract  was  made,  is  it  reasonable  to 
suppose  that  the  plaintiff  would  contract,  without  condition, 
to  make  a  good  title  to  these  lands  to  the  defendants  for 
the  consideration  of  $2,000,  and,  if  he  did  not,  that  he  would 
forfeit  or  pay,  as  liquidated  damages,  the  sum  of  $1,000? 

We  think  this  question  must  be  answered  in  the  negative. 
At  the  time  the  contract  was  made,  both  parties  knew  that 
the  title  to  said  lands  was  not  in  the  plaintiff,  but  was 
owned  by  a  minor;  that  such  title  could  only  be  obtained 
from  such  minor  by  a  judicial  proceeding  and  by  a  judicial 
public  sale ;  and  that  the  law  required  that  at  such  public 
sale,  if  the  court  directed  one,  the  lands  must  be  sold  to  the 
highest  bidder.  It  does  not  seem  that  an  ordinarily  pru- 
dent man  would  make  an  unconditional  promise  to  procure 
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such  title  for  a  consideration  not  exceeding  the  real  value 
of  the  property,  and  agree  to  fprfeit  half  such  sum  if  he 
should  fail  to  procure  it.    We  think  the  case  shows  that 
the  $2,000  agreed  to  be  paid  bj^  the  defendants  did  not  ex- 
ceed its  supposed  real  value,  and  was  not,  at  the  time,  con- 
sidered by  the  parties  as  anything  more  than  a  fair  value 
for  the  land.    This  is  evident  from  the  fact  that  it  was  then 
anticipated  by  the  parties  that  it  might  sell  for  more  at  the 
judicial  sale.    The  fact  that  it  might  sell  for  more  is  antici- 
pated in  the  contract,  and,  in  the  event  that  it  did  sell  for 
more,  was  to  have  some  effect  on  the  contract  made.    The 
learned  counsel  for  the  plaintiff  and  appellant  contends 
that,  in  the  event  the  lands  sold  for  more  than  $2,000  at 
the  public  judicial  sale,  the  plaintiff  was  released  from  all 
farther  liability  on  his  contract,  or,  in  other  words,  that  his 
contract  to  sell  the  lands  to  the  defendants  was  a  conditional 
^^e;  the  condition  bemg  that  he  would  sell  the  same  to  the 
defendants,  or  procure  for  them  a  title  to  the  lands  in  case 
the  land  was  sold  at  the  judicial  sale  for  $2,000  or  less,  and 
iw)t  otherwise.     On  the  other  hand,  it  is  contended  by  the 
iearned  counsel  for  the  defendants  that  the  fact  that  it  might 
fiell  for  more  than  $2,000  had  no  effect  upon  the  contract 
^f  sale.    It  seems  to  us  that  such  a  construction  of  the  con- 
^'act  convicts  the  plaintiff  of  the  want  of  not  only  ordinary 
P^iideiice,  but  of  any  prudence.     Had  he  owned  the  land 
^  be  sold,  and  was  to  receive  for  himself  the  consideration 
*^   t>e  paid  therefor,  and  for  some  reason  he  could  not 
l^^otnptiy  give  a  title,  and  the  consideration  was  paid  down 
"y  the  purchaser,  there  would  be  some  reason  for  his  as- 
BUtnitig  the  risks  of  procuring  the  title,  and  agreeing  to  a 
^i*ge  forfeiture  if  he  failed  to  make  good  the  title.    But  in 
this  case  he  had  no  title.     He  did  not  receive  any  of  the  con- 
sideration down.    The  consideration  he  was  to  receive  was 
not  more  than  the  fair  value  of  the  land  and  the  amount  he 
would  probably  have  to  pay  for  the  same;  and  that  con- 
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sideratioQ  was  none  of  it  to  be  paid  until  such  time  as  he 
procured  a  good  title  for  the  defendants.  Why,  then, 
should  he  agree  to  forfeit  $1,000  if  he  failed  to  procure  the 
title  unless  he  paid  raore  for  it  than  he  was  to  get  from  the 
defendants?  Such  an  agreement  would  be  so  one-sided  and 
unfair  that  no  man  of  ordinary  prudence  would  make  it, 
and  we  may  fairly  presume  that  the  plain tiflf  did  not  intend 
to  make  such  agreement  in  this  case. 

Does  the  language  of  the  contract  clearly  show  that  the 
plaintiff  did  make  such  a  contract?  If  it  does,  then  he 
must  be  held  to  it,  unless  he  can  have  it  reformed  so  as  to 
express  what  he  intended.  We  think,  as  is  admitted  by  the 
learned  counsel  for  the  respondents,  that  the  language  used 
is  not  so  clearly  in  favor  of  the  construction  given  to  it  by 
the  defendants  as  to  compel  a  court,  notwithstanding  its  in- 
justice, to  give  it  that  construction.  We  think  that,  stand- 
ing as  an  independent  contract  for  the  sale  of  the  Dunnett 
land,  as  we  have  said  above  it  must  stand,  the  construction 
sought  to  be  put  upon  it  by  the  defendants  is  not  a  fair  con- 
struction of  its  language.  If  we  construe  it  as  contended 
for  by  the  defendants,  no  eflfect  is  given  to  the  following 
words  of  the  contract,  viz. :  "  And  that  in  the  event  that  said 
real  estate,  at  its  oflPer  at  public  sale  under  such  order,  shall 
not  bring  over  the  sum  of  $2,000,  the  same  shall  be  sold  to 
said  party  of  the  second  part  for  that  sum,  and  they  agree 
to  pay  said  sum  for  the  same."  Now,  if  these  words  do  not 
limit  the  right  of  the  respondents  to  demand  a  conveyance 
of  the  lands  only  in  case  they  shall  not  bring  over  the  sum 
of  $2,000  at  the  public  sale  contemplated,  then  they  per- 
form no  purpose  in  the  contract.  The  construction  claimed 
by  the  respondents  would  have  been  better  expressed  if 
these  words  had  been  omitted.  If  the  plaintiff  had  only 
been  anxious  to  limit  his  liability  for  damages  to  $1,000, 
that  would  have  been  just  as  effectually  done  if  the  Ian* 
guage  of  the  contract  above  quoted  had  been  wholly  omit- 
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ted.  By  construing  the  contract  as  contended  for  by  the 
respondents,^ne  of  the  fundamental  rules  of  construction  is 
ignored,  viz. :  **  That,  in  construing  a  contract,  all  of  its 
terms  must  be  considered."  See  1  Chit.  Cont.  (11th  Am. 
ed.),  117,  and  cases  cited  in  note  y.  It  is  there  said:  "It 
is  the  most  important  of  all  the  rules  of  construction  that 
the  whole  of  the  agreement  is  to  be  considered;  for,  ob- 
viously, it  cannot  be  the  intention  of  the  parties  to  an 
agreement  with  stipulations  or  qualifications,  that  some  of 
them  should  be  altogether  disregarded  and  part  of  the  agree- 
ment magnified  into  an  equality  with  the  whole,  but,  on 
the  contrary,  such  a  meaning  is  to  be  given  to  particular 
parts  as  will,  without  violence  to  the  words,  be  consistent 
with  all  the  rest,  and  with  the  evident  object  and  intention 
of  the  contracting  parties."  Piano  Mfg.  Co.  v.  EUis^  35  N. 
W.  Rep.  (Mich.),  841. 

In  the  contract,  previous  to  the  language  above  quoted, 
the  plaintiff  had  agreed  to  sell  and  convey  this  land  to  the 
defendants  for  the  sum  of  $2,000,  and  to  proceed  with  due 
diligence  to  procure  a  judicial  sale  of  said  lands,  so  that  he 
could  make  such  conveyance;  and  then  the  language  above 
quoted  is  inserted,  and  in  the  clause  quoted  the  defendants 
make  the  only  promise  anywhere  made  in  the  contract  to 
pay  the  $2,000.  Had  it  not  been  for  the  words  at  the  com- 
mencement of  the  paragraph,  "  And  further  hath  agreed  to 
8ell  and  convey  that  certain  real  estate  ...  for  the 
sum  of  $2,000,"  there  would  not  be  the  least  doubt  as  to  the 
meaning  of  the  contract.  Had  the  contract  read  that,  in 
consideration  of  the  sum  of  $2,000  hereinafter  agreed  to  be 
paid  by  the  defendants,  the  plaintiff  agrees  to  proceed  with 
sil  due  diligence  to  procure  a  judicial  sale  of  the  lands  in 
question,  "and  that  in  the  event,"  etc.,  as  above  quoted,  there 
would  be  no  doubt  that  the  sale  to  the  defendants  would  be 
Dpon  the  condition  that  it  did  not  sell  for  more  than  $2,000 
at  such  judicial  sale.    And  in  the  contract  as  written  the 
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words  quoted  must  be  entirely  ignored  as  a  part  of  the  con- 
tract, or  they  must  be  construed  to  make  the  sale  a  condi- 
tional one,  depending  upon  the  faot  that  it  oould  be  purchased 
for  the  sum  of  $2,000  when  publicly  sold.  We  think  this 
the  only  fair  construction,  and  that  it  is  not  a  strained  coa- 
st ruction.  We  think  the  language  used  in  the  contract  may 
fairly  be  construed  to  mean  that  the  plaintiff  agrees  to  sell 
the  huul  for  the  sum  of  $2,000  to  the  defendants ;  that  he  will 
proceed  with  due  diligence  to  procure  the  title  by  a  pablic 
sab  thereof;  and  if  at  such  public  sale  he  can  purchase  the 
same  for  $2,000  or  less,  be  will  convey  the  same  to  the  de- 
fendants, and  not  otherwise.  This  construction  gives  some 
effect  to  all  parts  of  the  contract,  whereas  the  construction 
cjontended  for  by  the  defendants  gives  no  meaning  to  the 
clause  of  the  contract  above  quoted. 

When  the  terms  of  a  contract  are  indefinite,  uncertain, 
and  susceptible  of  two  constructions,  and  by  giving  them 
one  construction  one  of  the  parties  would  be  subjected  to  a 
forfeiture,  and  by  giving  them  the  other  no  such  forfeiture 
wtnilil  be  incurred  and  no  injustice  would  be  done  to  the 
other  party,  the  contract  should  be  so  construed  as  not  to 
create  the  forfeiture.  We  think  this  rule  of  law  is  clearly 
a])plicable  to  the  contract  set  out  in  this  case.  See  the  fol- 
lowing cases  upon  this  rule:  Hehne  v.  P.  Z.  Ins.  Go.  61  Pa. 
St,  107;  AppUton  Iron  Co.  v.  B.  A.  Assurance  Co.  46  Wis. 
23;  Bivkjer  v.  Phmnix  Ins.  Co.  49  Wis.  396;  Wier  v.  Sini' 
mons,  55  Wis.  643;  Morse  v.  B.  F.  <&  M.  Ins.  Co.  30  Wis. 
640;  Clinton  v.  Hope  Ins,  Co.  45  N.  Y.  454;  Hoffman  t>. 
.fUnn.  F.  Ins.  Co,  32  N.  Y.  405. 

It  is  urged  by  the  learned  counsel  for  the  respondents 
that  the  long  delay  of  the  plaintiff  in  bringing  his  action 
fiboiald  be  taken  into  consideration  in  determining  the  con- 
struction which  the  parties  themselves  put  upon  the  con- 
tract. Possibly  this  fact  might  be  considered  if  there  had 
been  a  trial  of  the  action  upon  the  merits  of  the  case,  and 
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on  such  trial  it  had  been  shown  that  the  plaintiff  had  n^ver 
made  any  claim  for  the  money  he  now  seeks  to  recover 
until  this  action  was  commenced.  In  this  case  there  has 
been  no  such  trial ;  and  it  may  be,  as  alleged  by  the  learned 
counsel  for  the  appellant,  that  on  such  trial  he  would  be  able 
to  show  that  he  made  the  claim  promptly,  and  has  con- 
stantly insisted  upon  it,  and  that  the  delay  in  bringing  the 
action  was  attributable  to  other  causes  than  a  want  of  faith 
in  the  justice  of  his  claim. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 

Cassoday,  J.,  took  no  part. 


Lee,  Respondent,  vs.  Wagner  and  others,  imp..  Appellants. 

February  9  —  February  i8,  1888, 

Mortgagee:  Release:  MiBtake:  Estoppel:  Reformation, 

The  plaintiff  owned  as  her  separate  property  a  mortgage  of  land,  ex- 
ecuted by  her  hosband.  Without  any  consideration,  and  for  the 
sole  purpose  of  enabling  a  subsequent  mortgagee  to  acquire  a  prior 
lien,  she  executed  a  release  of  her  mortgage,  acknowledging  full 
payment  and  satisfaction.  The  release  was  not  read  or  explained 
to  her,  and  she  did  not  understand  that  (t  was  a  full  release.  Held^ 
that  such  release,  though  recorded,  did  not  discharge  the  lien  of 
mortgage  as  against  the  heirs  of  the  mortgagor,  or  estop  the  plaint- 
iff from  showing  that  the  mortgage  had  not  in  fact  been  paid ; 
and  that  the  release  might  be  reformed  so  as  to  make  it  effective 
as  to  the  subsequent  mortgage  only. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 
The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 
It  appears  from  the  record,  and  is  in  effect  found  by  the 
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court,  that  December  13,  1876,  one  Eobert  C.  Lee,  upon 
being  divorced  from  his  former  wife,  Christiana  C,  exe- 
cuted and  delivered  to  her  his  notes  and  mortgage  for 
$1,150;  that  February  16,  1879,  the  plaintiff,  Jane^  married 
said  Robert  C.  Lee;  that  March  2,  1880,  the  said  Jane  Lee 
purchased  with  her  own  separate  estate  the  said  notes  and 
mortgage,  then  outstanding,  and  upon  which  there  was  then 
due  $1,100,  and  obtained  the  title  thereof  through  several 
assignments,  to  wit,  from  said  Christiana  C.  to  Strong,  and 
from  Strong  to  Imhoff,  and  from  Imhoff  to  the  plaintiff; 
that  said  notes  and  mortgage  were  then,  and  ever  since 
have  been,  the  sole  and  separate  property  of  the  plaintiff; 
that  no  part  of  the  principal  or  interest  upon  said  notes  and 
mortgage  has  ever  been  paid  to  the  plaintiff,  but  the  same 
is  still  due  and  owing  to  her  thereon;  that  March  17,  1885, 
and  without  any  consideration  received  by  the  plaintiff  for 
the  same,  and  for  the  sole  purpose  of  enabling  said  Robert 
C.  Lee  t.o  give  a  mortgage  of  $300  to  one  Dring,  which 
should  take  precedence  of  hers,  she  executed  a  release  of 
her  said  mortgage,  but  the  same  was  never  delivered  to  said 
Robert  C.  Lee,  nor  to  any  one  for  him ;  that  said  Dring 
mortgage  had  long  since  been  paid  and  satisfied  of  record; 
that  November  28,  1885,  the  said  Robert  C.  Lee,  and  the 
plaintiff  as  his  wife,  executed  and  delivered  to  the  defend- 
ant Dolan  a  mortgage  upon  the  same  lands  as  the  plaintiff's 
mortgage,  to  secure  $310  then  loaned  by  said  Dolan  to  said 
Robert  C,  with  the  understanding  that  it  should  become  a 
prior  lien  to  the  plaintiff's  mortgage ;  that  at  the  same  time, 
upon  information  and  belief  that  it  was  necessary  in  order 
to  put  said  Dolan  mortgage  ahead  of  hers  on  the  record, 
she,  without  any  consideration,  executed  a  release  of  her 
said  mortgage,  which  release  was  then  recorded;  that  said 
last-named  release  was  not  read  to  her,  nor  explained  to 
her,  except  as  stated ;  and  that  when  she  signed  said  last- 
named  release  she  did  not  know  that  it  was  a  full  release  of 
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her  own  mortgage.  Kobert  C.  Lee  died  October  21, 1886, 
and  the  defendant  Dolan  was  appointed  administrator  of 
his  estate,  December  7,  1886. 

This  action  is  to  cancel,  set  aside,  and  declare  void  said 
last-named  release  and  the  record  thereof,  and  to  restore 
the  lien  of  the  plaintiflTs  mortgage,  subject,  however,  and 
subordinate  to  the  said  Dolan  mortgage.'  The  other  de^ 
fendants  are  the  children  of  the  said  Robert  C.  Lee  by  his 
first  wife,  Christiana  0.,  and  they  alone  defend  the  action. 
As  conclusions  of  law,  the  court,  in  effect,  found  that  the 
plaintiff  was  entitled  to  judgment  canceling  or  reforming 
said  last-named  release  and  the  record  thereof,  so  as  to 
make  the  same  effective  only  so  far  as  the  Dolan  mortgage 
was  concerned,  leaving  her  mortgage  standing  as  though  no 
release  thereof  had  ever  been  made,  except  to  make  the 
Dolan  mortgage  prior  thereto,  as  aforesaid ;  and  costs  and 
disbursements  to  be  taxed,  except  as  against  Dolan ;  and 
ordered  judgment  accordingly.  From  the  judgment  en- 
tered thereon  the  defendants  who  are  children  of  said  Robert 
C.  Lee  have  appealed. 

/.  F,  Grace^  attorney,  and  Aldro  Jenks^  of  counsel,  for 
the  appellants,  contended,  inter  alia,  that  the  release  should 
not  be  set  aside  or  reformed  except  upon  clear  proof  that 
it  did  not  conform  to  the  agreement  of  the  parties.  J^ew- 
ton  V.  Holley,  6  Wis.  592;  Lake  v,  Meacham,  13  id.  355; 
Kent  V.  Ladey,  24  id.  654;  McCleUan  v.  Sa^ifordy  26  id.  595; 
Barter  v.  Christophy  32  id.  245 ;  Sable  v.  Moloney ,  48  id.  331 ; 
Smith  V.  AUis,  52  id.  347.  Courts  will  not  grant  relief 
against  mistakes  of  law.  ITurd  v.  Hall,  12  Wis.  137; 
Oreen  Bay  i&  M.  C.  Co.  v.  Hewitt,  62  id.  331. 

J,  P.  Smdker,  for  the  respondent,  argued,  among  other 
things,  that  a  release  of  a  mortgage  obtained  by  fraud  or 
made  through  mistake  may  be  canceled  if  other  parties, 
having  no  notice  of  the  fraud,  have  not  in  the  meantime 
acquired  an  interest  in  the  property.  The  burden  is  upon 
Vol.  71—13 
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the  person  who  would  impeach  the  release  to  show  that  the 
mortgage' was  not  actually  paid,  and  that  the  release  was 
obtained  either  by  fraud  practiced  upon  the  holder  of  the 
mortgage,  or  was  made  by  him  through  some  mistake  of 
fact.  Barnes  v.  Camackj  1  Barb.  392;  Vannice  v.  Bergen^ 
16  Jowa,  655 ;  Russell  v.  Mixer,  42  CaL  475 ;  Dudley  v.  Ber- 
gen,  23  N.  J.  E<j.  397;  2  Jones  on  Mortg.  sees.  966,  970,  and 
cases  cited.  But  heirs  at  law,  or  judgment  creditors,  or 
subsequent  mortgagees,  whose  rights  existed  at  the  time  of 
the  discharge,  are  not  included  within  the  meaning  of  the 
words  "  other  parties."  Those  words  refer  only  to  those 
who  may  have  purchased  the  property  in  good  faith  after 
the  release  of  the  mortgage,  or  have  advanced  money  upon 
it  upon  the  faith  of  a  clear  record  title.  2  Jones  on  Mortg. 
sec.  967;  Downer  v.  Miller,  15  Wis.  612,  628. 

Cassoday,  J.  The  findings  of  the  court  are  sustained  by 
the  evidence.  It  is  confessed  that  the  plaintiff's  notes  and 
mortgage  have  never  been  paid  nor  surrendered.  She  is 
not  seeking  to  make  her  mortgage  a  prior  lien  to  Dolan's. 
She  concedes  that  she  executed  the  release  at  the  time  his 
mortgage  was  given,  for  the  very  purpose  of  making  her 
mortgage  subordinate  to  his;  but  she  insists  that  it  was  not 
intended  for  any  other  purpose,  and  should  have  no  other 
effect.  The  transaction  seems  to  have  taken  that  form 
merely  because  Dolan  and  his  counsel  at  the  time  demanded 
such  release  as  a  condition  of  making  the  loan  to  the  hus- 
band. Seemingly,  they  supposed  Dolan  could  in  no  other 
way  obtain  a  priority  of  lien.  No  one  else  at  the  time 
seems  to  have  desired  such  release.  Its  only  purpose  was 
to  secure  such  priority.  There  is  no  evidence  to  warrant 
the  belief  that  the  husband  exacted  such  release,  or  ever  ex- 
pected that  it  would  operate  as  an  absolute  discharge  of  the 
mortgage  as  against  him.  Manifestly,  the  plaintiff  had  no 
such  expectation.    She  executed  the  release,  as  she  had  the 
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Dring  release,  becaase  it  was  exacted  for  the  purpose  men- 
tioned, and  with  no  other  intent.  Neither  Dolan  nor  his 
ooansel  represented  the  mortgagor,  and  had  no  authority  to 
make  any  contract  or  exact  any  condition  in  his  behalf. 
Whether  the  mortgage  should  be  absolutely  discharged  of 
record  was  a  matter  in  which  neither  of  them  had  any  in- 
t^cst  or  concern. 

The  question  is  whether  the  effect  of  the  release  shall  be 
confined  to  the  object  for  which  it  was  made,  or.  shall  ex- 
tend to  a  purpose  not  in  contemplation  of  any  of  the  persons 
concerned  in  its  execution.  That  is,  Did  it  operate  as  an 
^toppel  against  the  plaintiff  and  in  favor  of  the  mortgagor 
and  those  claiming  under  him?  The  defendants  are  not 
here  insisting  upon  such  estoppel  as  subsequent  bona  fide 
purchasers  of  the  mortgaged  premises,  nor  even  as  credit- 
ors. They  are  here  merely  as  heirs  at  law  of  the  mort- 
gagor,—  mere  volunteers.  The  action  is  in  equity,  and  yet 
they  are  contending,  confessedly,  without  any  equity.  Their 
defense  is  based  wholly  upon  a  naked  estoppel,  without  any 
consideration  whatever  to  support  it,  and  is  made  in  order 
to  secure  an  unmerited  benefit  by  defeating  a  meritorious 
claim.  The  mortgage  would  have  been  a  valid  lien,  as 
against  such  heirs,  without  ever  having  been  recorded. 
The  release  or  satisfaction  was  to  the  effect  that  such  mort- 
gage had  been  "fully  paid, satisfied,  and  discharged."  Since 
the  want  of  record  would  not  bar  the  lien  as  against  these 
defendants,  the  mere  discharge  of  the  mortgage  on  the 
'W)rd  cannot  prevent  the  enforcement  of  the  lien  as  against 
them. 

The  question,  however,  recurs,  whether  the  acknowledg- 
ment of  payment  and  satisfaction,  obtained  under  the  cir- 
cumstances stated,  estopped  the  plaintiff  from  showing  that 
^he  mortgage  was  never  paid  or  satisfied.  So  far  as  the 
'liere  acknowledgment  of  payment,  it  operated  as  a  mere 
receipt,  and  of  course  was  open  to  explanation  by  parol  evi- 
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dence.  Gilchrist  v,  Brande,  58  Wis.  197;  Euhhard  v.  Mar- 
shaUy  50  Wis.  325,  326.  It  is,  moreover,  a  well-established 
rule  of  law,  that  the  payment  of  a  part  of  an  admitted  in- 
debtedness, due  at  the  time,  upon  an  agreement  that  it 
shall  be  in  full  payment  and  satisfaction  of  the  whole,  is 
nudum  pactum  and  not  binding  upon  the  party  making 
the  same.  Foakes  v.  Beer,  L.  R.  9  App.  605,  24  Am.  Law 
Reg.  21 ;  Daniels  v.  Hatch,  21  N.  J.  Law,  391,  47  Am.  Dec. 
169;  Keeler  v.  Salisbury,  33  N.  Y.  653.  For  exceptions,  see 
Goddard  v.  O'Brien,  9  Q.  B.  Div.  37,  21  Am.  Law  Reg. 
637,  and  notes.  For  a  much  stronger  reason,  such  acknowl- 
edgment should  not  be  binding  where  it  is  given,  as  here, 
without  any  payment  or  consideration,  and  under  a  misap- 
prehension as  to  its  meaning  and  legal  effect. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Wells,  Appellant,  vs.  McGeoch,  Respondent. 

September  22,  18S7  —  March  S7, 1888. 

(1  J  Findings  of  fact:  Insufflciency:  Review  on  appeal.  ("£-5 J  Illegal 
contracts:  ''Comers:''  Accounting:  Fraudulent  representations: 
Recovei^  of  overpayment  in  settlement  of  losses:  Release  fraudu- 
lently obtained:  Reliance  on  partner's  statements. 

1.  A  party  need  not  indicate  to  the  trial  court  in  advance  the  specific 

facts  upon  which  he  desires  findings,  but  may  assume  that  the 
court  will  find  upon  all  disputed  questions.  And  it  is  sufficient  to 
secure  a  review  on  appeal  if  due  exception  be  taken  that  the  find- 
ings fail  to  cover  and  include  certain  specified  material  questions  of 
fact  litigated  on  the  trial. 

2.  The  parties  had  made  large  profits  out  of  a  successful  corner  of  the 

wheat  market,  and  the  plaintifTs  share  was  left  with  the  defendant 
and  afterwards  invested  by  him  in  a  lard  deal  by  direction  of  the 
plaintiff.  Held,  that  the  illegality  of  the  wheat  deal  would  not 
protect  the  defendant  from  accounting  for  the  money. 
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8.  The  parties  were  jointly  interested  in  an  unsuccessful  attempt  to 
comer  the  market  for  lard.  In  arranging  between  themselves  for 
a  settlement  of  their  losses,  the  defendant  overstated  the  amount 
invested  by  himself  in  the  deal,  and  understated  the  amount  in- 
vested by  him  for  the  plaintiff.  Relying  upon  such  statements  the 
I^aintiff  paid  more  than  his  share  in  the  settlement  of  the  losses, 
and  also  gave  the  defendant  a  full  release  from  all  claims  and  de- 
mands on  account  of  the  deal.    Held: 

(1)  The  statements  by  the  defendant  were  fraudulent,  whether 
he  knew  them  to  be  untrue  or  made  them  in  ignorance  of  the  real 
facts. 

(2)  Notwithstanding  the  illegality  of  the  attempt  to  corner  the 
market,  the  plaintiff  may  recover  from  the  defendant  such  a  sum 
as  will  reduce  his  payment  to  the  amount  he  would  have  been  re- 
quired to  pay  on  an  accounting  between  the  parties. 

(3)  The  release,  fraudulently  obtained,  is  no  obstacle  to  such 
recovery. 

4.  The  plaintiff  had  for  a  long  time  had  joint  transactions  of  great 

magnitude  with  the  defendant,  in  whom  he  had  unbounded  confi- 
dence and  to  whom  he  had  trusted  their  entire  management.  The 
business  was  done  by  defendant's  firm  in  Chicago,  but  the  accounts 
were  sent  to  his  Milwaukee  house,  and  the  plaintiff  had  free  access 
to  them.  The  plaintiff^s  share  of  the  profits  had  been  left  with  the 
defendant,  and  were  afterwards  invested  by  him  in  a  lard  deal  by 
direction  of  the  plaintiff.  Hdd,  that  in  arranging  for  a  settlement 
of  the  losses  by  such  deal  the  plaintiff  had  a  right  to  rely  upon  the 
defendant's  statement  of  the  amounts  invested  therein  by  himself 
and  for  the  plaintiff. 

5.  As  a  result  of  the  unsuccessful  deal  in  lard  a  firm  in  which  the  de- 

fendant was  a  partner  failed.  It  was  agreed  between  the  parties 
that  the  capital  stock  of  such  firm  was  not  to  be  considered  a  debt 
of  the  firm  which  the  paiiiies  were  to  assume  or  endeavor  to  pay. 
Held,  that  such  agreement  affected  only  such  capital  as  remained 
a  liability  of  the  firm,  and  in  an  accounting  between  the  parties  of 
their  respective  investments  in  the  deal  the  defendant  was  entitled 
to  be  allowed  his  capital  which  he  had  drawn  out  of  the  firm  and 
invested  in  the  deal. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

The  action  is  to  recover  a  large  sum  of  money  which  the 
plaintiff,  Daniel  Wells.  Jr.^  alleges  he  was  induced  to  pay 
by  means  of  certain  false  and  fraudulent  representations 
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made  to  him  by  the  defendant,  Peter  McOeoch,  concerning 
certain  large  business  transactions  in  which  they  had  been 
engaged  as  partners,  and  which  had  culminated  in  heavy 
losses  to  them.  The  complaint  sets  out  such  alleged  fraud- 
ulent statements  at  considerable  length,  and  prays  that  a 
certain  settlement  and  adjustment  of  their  losses  between 
themselves,  alleged  to  have  been  made  and  performed  by 
Wells  on  the  faith  of  such  statements,  be  opened,  and  the 
amount  of  the  common  loss  which  each  party  ought  to  pay 
ascertained  and  adjusted.  .  The  answer  denies  the  fraud 
charged  in  the  complaint,  and  maintains  that  the  settlement 
was  an  honest  one  and  should  not  be  disturbed.  It  is  also 
alleged  in  the  answer  that  the  transactions  had  by  the  par- 
ties as  partners,  which  they  thus  settled  and  adjusted,  were 
illegal,  and  hence,  in  respect  to  them,  neither  party  can 
have  any  relief. 

A  general  knowledge  of  the  transactions  out  of  which 
this  action  arose  can  be  most  readily  obtained  by  a  perusal 
of  the  findings  of  the  county  court  herein,  and  the  contract 
executed  by  the  parties  in  which  they  settled  and  adjusted 
their  respective  losses  and  provided  for  the  payment  thereof. 
Although  quite  lengthy,  those  instruments  will  be  here  in- 
serted. The  findings  of  fact  are  supplemented  by  other 
facts  not  found  therein,  which  are  stated  in  the  opinion  as 
found  by  this  court.    The  findings  are  as  follows: 

"The  defendant,  several  years  prior  to  June  16th,  1883, 
was  engaged  in  business  in  the  city  of  Milwaukee  under 
the  name  of  Peter  McGeoch  &  Co.,  as  a  commission  mer- 
chant, in  commodities  dealt  in  upon  the  floor  of  the  cham- 
ber of  commerce  of  this  city.  In  1881,  down  to  June  16, 
1883,  he  was  the  leading  {)artner  in  the  firm  of  McGeoch, 
Everinghara  &  Co.,  doing  like  business  on  the  board  of 
trade  of  Chicago.  During  those  years  the  defendant, 
through  his  Chicago  firm,  had  extensive  dealings  upon  the 
Chicago  board  of  trade  in  various  commodities,  chiefly  in 
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futures,  on  account  of  himself  and  the  plaintiff  jointly. 
Such  dealings  began  in  January,  1881,  and  continued  until 
about  the  middle  of  February,  1882,  when  a  settlement 
was  had,  and  on  the  23d  day  of  that  month  the  plaintiff 
received  from  the  defendant  full  payment  of  the  balance 
then  appearing  to  be  due  him  for  his  share  of  the  profits. 
The  total  net  profits  np  to  February  23,  1882,  received  by 
the  plaintiff,  was  a  little  more  than  $300,000,  including  the 
half  share  ($278,161.41)  of  the  profits  of  an  extensive  deal 
in  pork  and  ribs.  About  February  20,  1882,  the  plaintiff 
became  associated  with  the  defendant  and  others  in  a  wheat 
speculation  in  Chicago,  known  as  the  April  wheat  deal,  or 
corner  in  April  wheat,  1882.  The  defendant,  with  George 
C.  Walker,  K  K.  Fairbank,  and  S.  A.  Kent,  of  Chicago, 
Illinois,  commission  merchants  and  members  of  the  board 
of  trade  of  that  city,  though  not  associated  in  business  gen- 
erally, in  February,  1882,  bought,  and  soon  took  out  of  the 
market,  all  the  No.  2  spring  wheat  within  reach  and  avail- 
able to  fill  contracts  for  about  3,500,000  bushels,  and  se- 
cured contracts  from  dealers  for  the  sale  and  delivery  to 
them  in  April,  1882,  of  about  10,000,000  bushels  more;  and 
having  thus  obtained  control  of  the  market,  compelled 
those  who  had  contracted  to  deliver  them  wheat  which 
they  could  not  get,  to  settle  their  contracts  by  the  payment 
of  differences  upon  fictitious  values.  The  defendant  was 
actively  engaged  in  the  management  and  manipulation  of 
the  corner,  and  the  plaintiff  advanced  moneys  to  be  used  in 
carrying  it  on,  npon  the  agreement  that  they  should  divide 
equally  as  partners;  the  share  of  the  defendant,  as  member 
of  the  combination  associated  in  the  deal,  being  one  third. 
The  combination  entered  into  the  arrangement  with  the 
express  purpose  of  creating  a  corner  in  wheat  in  the  mar- 
ket, and  the  plaintiff  well  knew  such  to  be  the  intention 
i^hen  he  entered  into  said  agreement  with  the  defendant 
and  furnished  him  money  to  assist  in  accomplishing  that 
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end;  and  the  result  shows  that  the  combination  was  en- 
tirely successful.  The  corner  ended  with  the  month  of 
April,  1882.  An  arbitration,  under  the  rules  of  the  board 
of  trade,  to  fix  the  just  commercial  value  of  the  wheat  on 
the  last  day  of  April  in  Chicago,  as  the  basis  of  difference 
to  be  paid  by  certain  defaulting  sellers  to  members  of  the 
combination,  was  had.  The  accounts  of  the  deal  were 
closed  June  30,  1882.  The  defendant's  one-third  share  of 
the  net  profits  was  ascertained  to  be  $278,705.57,  which  sum 
was  passed  to  his  credit  on  the  books  of  McQeoch,  Ever- 
ingham  &  Co.,  in  Chicago,  on  that  day.  The  largest  pro- 
portion of  this  profit  had  been  realized  by  a  settlement  of 
differences  before  the  rule  authorizing  arbitration  had  been 
invoked  by  any  of  the  persons  involved  in  the  said  corner. 
"  No  account  was  kept  with  the  plaintiff  on  the  books  of 
the  Chicago  firms.  The  plaintiff's  account  was  kept  on  the 
books  of  P.  McGeoch  <fe  Co.,  in  Milwaukee,  and  it  was  the 
practice  that  the  dealings  of  the  plaintiff  and  defendant  on 
joint  account  through  McGeoch,  Evenngham  &  Co.,  were  re- 
ported to  P.  McGeoch  &  Co.  (the  defendant),  and  the 
plaintiff's  share  was  entered  on  his  account  in  the  books  of 
that  commission  house  in  Milwaukee.  The  plaintiff's  share 
of  the  profits  of  the  April  wheat  corner  was  not  credited  on 
his  account  in  Milwaukee  at  the  time  the  profits  were  as- 
certained, but  the  whole  profit  realized  in  the  wheat  deal 
was  credited  to  XX  account  on  the  books  in  Milwaukee,— 
both  parties  knowing  that  XX  represented  the  wheat 
deal, —  owing  to  some  pending  suit  which  might  affect  the 
amount;  and  the  fact  that  it  was  not  so  credited  seems  to 
have  been  afterwards  overlooked  or  forgotten, —  not  with  a 
view  of  concealing  the  same  from  the  plaintiff,  for  he  had 
oftentimes  been  informed  that  a  large  profit  resulted  from 
the  corner  and  that  XX  represented  such  profit.  Follow- 
ing this  corner,  the  plaintiff  and  defendant  continued  spec- 
ulative dealings  for  their  joint  account  through  the  agency 
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of  McQeoch,  Everingham  <fe  Co.,  in  wheat,  oats,  pork,  lard, 
and  other  commodities;  making  profits  and  losses,  which 
they  shared  equally.    Their  profits  were  quite  large  during 
September  and  October,  1882.   They  had  operated  together 
several  years,  and  both  were  well  acquainted  with  the  man- 
ner of  doing  business  upon  the  chamber  of  co^nmerce  in 
Milwaukee  and  the  board  of  trade  in  Chicago,  and  well 
knew  how  to  operate  successfully.     Early  in   1883,  the 
plaintiff  and  defendant  agreed  to  make  a  deal  in  lard  in 
Chicago,  and  commenced  buying  (through  defendant's  firm 
in  Chicago)  futures  for  April,  May,  and  June,  and  after- 
wards for  July,  1883.     As  their  purchaees  matured,  they 
received  and  paid  for  the  lard,  and  continued  to  contract 
for  all  they  could  get,  within  certain  limits  as  to  price,  for 
future  delivery,  until  June  16th,  when  they  found  them- 
selves unable  to  provide  money  suflQcient  to  keep  up  pay- 
ments for  lard  then  due  upon  their  contracts,  and  margins 
upon  their  futures;  and,  as  a  consequence,  the  firm  of 
McGeoch,  Everingham  &  Co.  failed.    In  pursuance  of  the 
rules  of  the  board  of  trade,  their  pending  contracts  for  pur- 
chase or  sale  were  closed  out.    The  price  of  both  cash  lard 
and  option  lard  (so  called)  fell  at  once  fifteen  to  twenty  per 
cent. ;  and  the  firm  who  had  represented  the  plaintiff  and 
defendant  in  operating  the  deal  for  them,  and  under, their 
direction,  found  themselves  insolvent,  having  lost  their  cap- 
ital, their  earnings,  and  all  the  moneys  furnished  by  the 
plaintiff  and  defendant  and  by  other  principals  as  advances 
upon  deals  which  the  firm  were  carrying  for  them  as  their 
agents  or  brokers.    At  the  time  of  the  failure,  McGeoch,  Ev- 
eringham &  Co.  held  for  the  parties  to  this  suit  about  125,000 
tierces  of  cash  lard,  which  had  cost  some  $5,100,000;  and 
of  this  amount  119,500  tierces  were  hypothecated  to  sundry 
banks  in  Chicago  to  secure  loans  to  the  firm,  amounting  to 
about  $3,981,000.    Said  firm  at  the  same  time  had  con- 
tracted to  purchase  for  account  of  the  plaintiff  and  defend- 
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ant  about  177,000  tierces  of  lard  to  be  delivered  in  June  and 
July,  1883,  aggregating  not  less  than  $7,000,000;  on  which 
contracts  they  had  put  up  several  hundred  thousand  dollars 
as  margins  to  secure  their  performance. 

'^  The  plaintiff  and  defendant  had  furnished  to  said  firm, 
for  the  purpose  of  the  deal  during  its  progress,  the  pro- 
ceeds of  their  notes  to  the  amount  of  $950,000,  which  were 
used  in  pa^nng  for  lard,  in  providing  margins  on  the  futures, 
and  in  i^aying  interest,  insurance,  and  other  expenses  of  the 
deal.  The  balances  due  from  said  firm  to  the  defendant 
and  to  others,  and  the  capital  and  accumulated  earnings  of 
the  firm,  were  to  a  great  extent  invested  and  employed  in 
paying  for  the  property  and  contracts  taken  for  the  parties 
to  this  suit  in  the  working  of  their  said  lard  deaL 

*'  The  firm  had  some  commission  for  other  parties,  but 
much  the  larger  part  of  their  losses  by  their  failure  were 
incurred  on  lard,  and  for  the  account  of  Wells  smdMcGeoch. 
The  failure  involved  many  houses  and  heavy  losses.  Values 
were  greatly  disturbed,  both  of  lard  and  other  commodities. 
The  indebtedness  of  McGeoch,  Everingham  <fe  Co.  was  to  a 
great  number  of  persons.  Their  transactions  were  exten- 
sive, and  the  accurate  adjustment  of  all  accounts  was  labo- 
rious. The  lard  held  and  pledged  by  banks  was  not  sold 
until  several  weeks  after  the  failure  of  McGeoch,  Evering- 
ham &  Co.,  which  occurred  on  Saturday,  June  16,  1883. 
Oja  Monday,  June  18th,  John  R.  Bensley  was  appointed  re- 
ceiver of  the  assets  of  the  firm,  in  a  suit  by  judgment  creditors. 
He  set  about  ascertaining  losses  and  liabilities.  Creditors 
brought  actions  against  Wells  and  McGeoch  as  principals, 
and  attached  their  property  in  Chicago,  Milwaukee,  and 
Michigan.  It  was  soon  claimed  that  the  creditors  of  the 
Chicago  firm  would  accept  fifty  cents  of  the  amount  due 
them,  if  paid  shortly  in  cash.  The  receiver  visited  Milwau- 
kee before  the  end  of  June,  and  conferred  with  the  defend- 
ant and  his  attorney,  and  with  the  plaintiff's  attorney.    He 
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stated  that  in  his  judgment  $450,000,  in  addition  to  the 
aYailable  assets  in  his  hands,  would  be  required,  and  would 
be  adequate  to  effect  a  settlement  at  fifty  cents  on  the 
dollar. 

"  I  further  find  that  the  plaintiff  authorized  the  use  for 
the  purposes  of  said  deal  of  the  moneys  due  him  from 
McOeochy  or  in  the  hands  of  McGeoch,  Everingham  &  Co., 
and  derived  from  or  arising  out  of  former  transactions  in 
which  plaintiff  was  interested;  and  under  such  authority, 
and  with  the  consent  of  plaintiff,  the  $100,455.39  was  so 
used  in  the  lard  deal,  and  also  the  plaintiff's  share  of  the 
profits  of  the  wheat  corner  of  1882,  and  represented  in  the 
XX  account,  was  so  used,  and  both  sums  were  wholly  lost 
in  said  deal. 

"I  further  find  that  it  clearly  appears  to  me  from  the 
evidence,  and  from  the  manner  in  which,  and  the  objects 
for  which,  the  lard  deal  was  inaugurated  and  carried  on, 
that  it  was  for  the  purpose  of  creating  a  corner  in  lard, 
and  so  understood  by  both  parties,  with  the  intention  of 
cornering  the  market  by  investing  large  sums  in  the  pur- 
chase of  lard,  and  for  futures  for  the  months  of  June  and 
Joly,  and  ihe  scheme  failed  solely  for  want  of  funds  to 
carry  it  through;  and  an  indebtedness  remained  unpaid 
amounting  to  upwards  of  $1,300,000,  as  a  result  of  the  fail- 
ure of  said  parties  to  sustain  or  consummate  the  corner 
enterprise.  Of  this  indebtedness  about  $1,000,000  was  owing 
on  account  of  transactions  made  by  the  firm  for  WeUa  and 
McGeoch  in  the  furtherance  of  their  lard  corner. 

"I  further  find  that  prior  to  July  4, 1883,  it  was  verbally 
agreed  between  the  parties  that  they  would  each  furnish 
one  half  of  $450,000  to  enable  McGeoch,  Everingham  & 
Co.  to  compromise  and  settle  their  liabilities  resulting  from 
their  inability  to  corner  the  market  in  lard;  and  that 
McGeoch  should  assume  the  payment  of  $25,000  to  the  Wis- 
consin Marine  &  Fire  Ins.  Co.  Bank  for  Wells,    Early  in 
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July  a  compromise  proposition  at  fifty  per  cent,  was  circu- 
lated in  Chicago  among  the  creditors,  and  by  the  middle 
of  July  it  was  accepted  by  all.  Disagreements  arose  be- 
tween the  parties  when  it  came  to  making  of  a  contract 
between  them.  It  was  understood  that  the  liabilities  of  the 
firm  of  McGeoch,  Everingham  &  Co.  on  the  board  of  trade 
were  about  $1,300,000  over  and  above  all  offsets;  that  the 
assets  of  the  firm  in  the  hands  of  the  receiver  were  a  little 
over  $200,000,  and  that  the  whole  indebtedness  could  be 
compromised  for  about  $650,000.  The  plaintiff  insisted 
that,  if  he  paid  the  sum  of  $225,000,  he  should  be  fully  re- 
leased from  all  liabilities  to  McGeoch,  Everingham  <S;  Co., 
or  any  of  their  creditors,  or  to  McGeoch,  and  should  be  fully 
indemnified  against  any  claims,  costs,  or  damages  growing 
out  of  the  lard  deal;  and  he  sought,  in  addition  thereto,  to 
reserve  the  right  to  have  a  subsequent  accounting  with 
McGeoch,  Everingham  &  Co.,  and  with  McGeoch,  in  respect 
to  the  whole  business  of  the  lard  deal.  The  defendant  in- 
sisted that  the  release  should  be  mutual,  and  the  settlement 
final  and  absolute.  And  for  the  purpose  of  compromising 
their  supposed  liability,  incurred  on  their  failure  to  success- 
fully corner  the  market  in  lard  or  in  their  attempt  to  do  so, 
an  agreement  to  be  executed  hy  the  parties  was  prepared, 
and  after  delay  and  discussion,  resulting  in  important  modi- 
fications of  the  original  draught  so  as  to  make  it  express 
clearly  the  intentions  of  the  parties,  was  signed  by  them  on 
or  about  July  18th,  in  form  and  substance  as  set  forth  in 
the  complaint." 

Several' extracts  from  such  contract  or  agreement  are 
then  inserted  in  the  findings,  but,  as  that  instrument  will 
be  copied  herein  at  length,  those  extracts  therefrom  are 
now  omitted.    The  findings  proceed  as  follows: 

"By  the  agreement.  Wells  agreed  to  assume  and  pay 
$675,000,  and  McGeoch  $275,000,  of  their  notes  to  the  banks, 
and  each  of  tjiem  agreed  to  pay  forthwith  the  sum  of 
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$225,000  towards  the  liquidation  jEtnd  discharge  of  the  said 
indebtedness  of  McGeoch,  Everingliara  &  Co.  under  said 
compromise,  and  particularly  of  the  indebtedness  on  which 
it  was  claimed  that  Wells  was  liable,  and  to  the  execution 
of  the  compromise  agreement;  and  both  parties  intrusted 
the  making  of  the  payment  of  such  indebtedness  to  the  firm 
of  Finches,  Lynde  <fe  Miller  and  John  R.  Bensley,  the  re- 
ceiver. 

"I  further  find  that  McGeoch  fully  performed  the  agree- 
ment on  his  part.  He  furnished  $225,000  at  once  to  assist 
in  effecting  the  compromise.  The  indebtedness  was  all  dis- 
charged; the  suits  were  all  discontinued  without  expense  to 
the  plaintiff;  and  plaintiff  has  hitherto  been  fully  indemni- 
fied against  all  claims  and  demands  of  McGeoch,  Evering- 
ham  &  Co.,  or  their  creditors,  or  any  one  else,  arising  out  of 
said  lard  transaction.  I  further  find  that  from  the  time  of 
the  failure  of  McGeoch,  Everingham  ife  Co.,  June  16, 1883, 
op  to  the  time  of  the  execution  of  the  compromise  agree- 
ment, on  July  17, 1883,  the  parties  were  under  great  excite- 
ment on  account  of  the  failure,  the  property  and  credits  of 
each  having  been  attached  and  garnished;  and,  while  in 
this  condition  and  situation,  several  interviews  were  had 
between  the  parties  and  their  several  attorneys,  and  various 
estimates  were  made  as  to  the  extent  of  the  loss ;  and  it 
could  not  be  expected  that  accurate  statements  of  so  large 
a  transaction  could  be  made  by  either  of  the  parties.  The 
business  was  done  through  the  firm  of  McGeoch,  Evering- 
ham ife  Co.,  in  Chicago,  and,  although  McGeoch  was  the 
senior  member  of  that  firm,  yet  his  business  was  on  the 
board  of  trade ;  the  firm  employing  book-keepers  to  assist 
in  keeping  a  record  of  the  various  transactions  on  the  board 
of  trade  and  otherwise.  McGeoch  was  no  book-keeper,  and 
had  no  knowledge  of  the  books.  Statements  were  de- 
livered to  him  as  he  asked  for  them,  and  they  were  usually 
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sent  to  McGeoch^s  book-keeper  in  Milwaukee,  who  kept  an 
entry  of  such  statements.  The  plaintiff  had  free  access  to 
those  books,  both  in  Milwaukee  and  Chicago,  and  almost 
daily  visited  the  office  in  Milwaukee,  and  was  informed  by 
the  book-keeper  in  Milwaukee  of  the  transactions  in  lard 
many  times;  as  also  by  McGeoch^  personally  and  by  letter, 
during  the  lard  deal  and  until  the  failure;  so  that  the  plaint- 
iff probably  had  nearly,  if  not  quite,  as  accurate  a  knowl- 
edge of  the  lard  deal  as  defendant.  And  what  was  said  by 
defendant  during  the  negotiations  for  a  compromise  was 
not  said  with  a  view  of  cheating  and  defrauding  the  plaint- 
iff, but  was  only  an  estimate  of  the  probable  losses  and  lia- 
bilities, and  not  relied  on  by  plaintiff;  for  the  settlement 
was  finally  consummated  upon  the  estimate  made  by  Mr. 
Bensley,  the  receiver,  who  had  found  from  the  books  as  ac- 
curate a  st-atement  as  possible,  for  everything  had  to  be 
done  in  haste,  as  to  the  amount  of  the  liabilities,  and  the 
money  necessary  to  be  furnished  by  each. 

"  I  further  find  that  the  moneys  furnished  by  plaintiff  atod 
delivered  to  defendant,  together  with  the  amount  due  him 
on  the  April  wheat  corner,  and  also  the  amount  specified  in 
the  agreement  of  July  17th,  together  with  the  money  fur- 
nished by  defendant  individually  and  through  his  firm  in 
Chicago,  was  all  paid  and  lost.  The  moneys  paid  to  the 
receiver  were  by  him  applied  on  the  settlement  with  the 
creditors,  and  not  one  penny  of  it  was  retained  by  the  de- 
fendant, or  repaid  to  him  or  for  his  use  or  benefit;  and  he 
had  no  money  in  his  hands,  possession,  or  control  furnished 
by  the  plaintiff;  and,  as  before  found,  the  amount  specified 
in  the  agreement  of  July  17th,  and  the  credit  of  plaintiff 
resulting  from  the  April  wheat  corner,  was,  with  the  knowl- 
edge and  consent  of  plaintiff,  used  and  paid  by  defendant 
towards  the  furtherance  of  the  lard  corner,  and  all  lost 
through  the  failure  of  McGeoch,  Everingham  &  Co.,  result- 
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iag  from  the  failure  of  plaintiff  and  defendant  to  furnish 
the  money  necessary  to  carry  on  the  lard  deal  to  a  success- 
ful corner. 

^^  I  also  find  that  at  the  time  the  several  transactions 
upon  the  board  of  trade  in  the  cit}'^  of  Chicago,  111.,  took 
place  between  plaintiff  and  defendant,  the  following  stat- 
ute, off'ered  and  received  in  evidence,  was  in  force,  to  wit: 
The  Public  Statutes  of  the  State  of  Illinois,  Heard's  edition 
of  1880,  sec.  130,  ch.  38  of  the  Revised  Statutes  of  Illinois, 
and  roads  as  follows :  ^  Whoever  contracts  to  have,  or  to 
give  to  himself  or  another,  an  option  to  sell  or  buy  at  a  fut- 
ure time  any  grain  or  other  commodity,  stock  of  any  rail- 
road or  other  company,  or  gold,  or  forestalls  the  market 
by  spreading  false  rumors  to  influence  the  price  of  com- 
modities therein,  or  corners  the  market,  or  attempts  to  do 
so,  in  relation  to  any  such  commodities,  shall  be  fined  not 
less  than  ten  dollars  nor  more  than  $1,000,  or  confined  in 
the  caunty  jail  not  to  exceed  one  year,  or  both ;  and  all 
contra-cts  made  in  violation  of  this  section  shall  be  consid- 
ered gambling  contracts,  and  shall  be  void.'  It  seems  to 
me  beyond  any  doubt,  from  all  the  evidence,  that  the  par- 
ties to  this  suit,  in  their  combination  and  management  of 
the  April  wheat  deal  and  securing  and  obtaining  a  success- 
ful corner  in  wheat,  clearly  violated  the  provisions  of  the 
foregoing  statute;  and  also,  in  attempting  to  corner  the 
market  in  lard,  they  violated  the  same  statute.  Such  con- 
tracts, as  stated  in  such  statute,  ^  shall  be  considered  gam- 
bling contracts,  and  shall  be  void.' 

"  As  a,  result  arising  from  the  failure  to  successfully  cre- 
ate a  corner  in  lard,  the  contract  agreement  of  July  17, 
1883,  was  entered  into  by  the  parties  to  relieve  themselves 
from  their  great  liability  resulting  from  the  failure  to  carry 
their  illegal  deal  to  a  successful  corner,  and  the  numerous 
suits,  attachments,  and  garnishments  commenced  and  pend- 
ing against  them. 
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"  The  object  of  this  action  is  to  compel  the  defendant  to 
account,  or,  in  other  words,  to  surcharge  the  account,  as 
pmyed  for  in   the  complaint,  for  the  excess  of    moneys 
claimed  by  plaintiff  to  have  been  furnished  by  him  over 
and  above  the  amount  furnished  by  defendant,  and  em- 
])loycd  and  lost  in  the  prosecution  of  this  illegal  venture, 
this  effort  to  corner  the  market  in  lard.     The  question  is, 
the  parties  having  violated  the  statute  above  mentioned, 
will  the  courts  entertain  an  action  asking  contribution  for 
losses  incurred  by  the  one  party  against  the  other,  or  for 
excess  of  moneys  paid  in  carrying  out  the  illegal  venture 
or  contract?    And  as  conclusions  of  law  from  the  foregoing 
facts,  I  find  it  quite  doubtful  in  my  mind,  taking  into  con- 
sideration the  testimony  of  all  the  circumstances  leading 
to  and  surrounding  it,  whether  this  contract  ought  to  be 
disturbed,  even  if  the  original  ventures  entered  into  by  the 
parties,  and  upon  which  it  is  founded  and  based,  were  not 
illegal,  or  against  the  statute,  or  contrary  to  public  policy. 
The  rule  in  this  state  is,  as  often  stated  by  the  court  in  the 
language  of  the  court  in  Case  v.  Fiah^  58  Wis.  108,  *  that  a 
settlement  onco  deliberately  made  is  not  to  be  opened  ex- 
cept upon  the  clearest  and  most  positive  proof  of  fraud  or 
mistake  therein.'     And  especially  is  this  so  when  the  same 
has  beeri  fully  complied  with  and  carried  out,  but  the  con- 
tracts were  contrary  to  the  statute  and  illegal  and  void. 

"  %  The  supreme  court  of  this  state  has  also  declared  in 
Jddckoir  V.  McOartt/y  31  Wis.  254,  in  the  following  language: 
*  The  general  rule  of  law  is  that  all  contracts  which  are  re- 
pugnant to  justice,  or  founded  upon  an  immoral  considera- 
tion, or  which  are  against  the  general  policy  of  the  common 
law,  or  contrary  to  the  provisions  of  any  statute,  are  void; 
and  that  if  a  party,  claiming  a  right  to  recover  a  debt,  is 
obliged  to  trace  his  title  or  right  to  the  debt  through  any 
sucli  illegal  contract,  he  cannot  recover,  because  he  cannot 
be  allowed  to  prove  the  illegal  contract  as  the  foundation 
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for  his  right  of  recovery.  '  It  is  quite  immaterial  whether 
such  illegal  contract  be  malum  in  se^  or  only  malum  pro- 
hibitum. In  either  case  the  maxim  ex  turpi  causa  nan  oritur 
actio  is  applicable.  And  a  contract  in  violation  of  a  statute 
is  void,  although  the  statute  fails  to  provide  expressly  that 
contracts  made  in  violation  of  its  provisions  shall  not  be 
valid.  It  is  sufficient  that  it  is  prohibited,  and  its  invalid- 
ity follows  as  a  legal  consequence.' 

"  So,  also,  it  is  decided  by  the  supreme  court  of  Mich- 
igan, in  the  case  of  Raymond  v.  Leavitt^  46  Mich.  447,  that 
one  who  lends  or  advances  money  to  be  used  for  the  pur- 
pose of  making  a  corner  in  wheat,  cannot  recover  it  back 
by  any  legal  measures;  and  on  pages  452  and  453  of  the 
opinion  the  court  used  this  language:  ^  There  may  be  dilB- 
colties  in  determining  the  conduct  as  to  any  violation  of 
public  policy,  when  it  has  not  been  covered  by  the  statutes 
or  precedents.  But  in  the  case  before  us  the  conduct  of 
the  parties  comes  within  the  undisputed  censure  of  the  law 
of  the  land;  and  we  eannot  save  the  transaction  without 
doing  so  on  the  ground  that  such  dealings  are  so  mani- 
festly sanctioned  by  usage  and  public  approval  that  it 
would  be  absurd  to  suppose  the  legislature,  if  attention 
were  called  to  them,  would  not  legalize  them.  "We  do  not 
think  public  opinion  has  become  so  thoroughly  detaoral- 
ized;  and  until  the  law  is  changed  we  shall  decline  enforc- 
ing such  contracts.  If  parties  see  fit  to  invest  money  in 
such  ventures,  they  must  get  it  back  by  some  other  than 
legal  means.'  It  would  seem,  from  the  foregoing  opinion, 
that  there  was  no  statute  in  Michigan  making  such  con- 
tracts illegal  and  void;  and  hence,  it  appears  to  me,  is  a 
very  strong  case,  and  very  applicable  to  this  case,  in  respeot 
to  the  ventures  of  th^  parties  to  this  suit  in  the  so-called 
April  wheat  corner  and  so-called  lard  comer. 

^1  have  also  been  referred  to  the  case  of  Keene  v.  Kent, 
decided  at  a  general  term  of  the  supreme  court  of  the  state 
Vol.  71— U 
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of  New  York,  at  the  October  terra  of  said  court,  18S6  [42 
Hun,  659],  which  also  was  a  case  involving  lard.  In  that 
^case  the  parties,  as  in  this,  entered  into  an  unlawful  con- 
tract or  combination  to  control  the  price  of  lard,  and  in 
the  opinion  the  court  say:  *This  was  an  agreement  and 
combination  which  the  law  will  not  execute.  It  will  not 
permit  parties  receiving  property,  and  contemplating  the 
purchase  and  sale  of  more  of  it,  to  combine  together  to 
keep  it  off  the  market,  and  in  that  manner  oblige  the  pub- 
lic to  pay  a  larger  price  for  the  article  than  it  would  other- 
wise secure.  Such  a  combination  is  an  unlawful  conspiracy, 
punishable  as  a  crime.  When  it  may  be  successfully  carried 
out,  the  effect  is  to  impose  upon  the  public,  and  to  oblige 
individuals  having  occasion  to  purchase  the  article  dealt  in 
to  pay  more  for  it  than  its  market  value.  So  far  as  such  a 
combination  or  scheme  may  be  rendered  successful,  it  is 
little  if  anything  less  than  respectable  robbery,  which  the 
law  will  not  sustain.  On  the  contrary,  it  will  leave  the  par- 
ties precisely  where  they  have  placed  themselves.  It  will 
not  interpose  to  secure  to  either  that  advantage  which, 
under  the  terms  of  the  agreement  entered  into  and  exe- 
cuted, he  had  reason  to  expect  would  be  conceded  to  him  by 
the  other  parties  to  the  unlawful  transaction.  If  persons 
devise  and  enter  into  schemes  or  combinations  of  this  char- 
acter, they  must  depend  for  their  remedy  upon  the  appli- 
cation of  the  rule,  which  may  be  observed  by  other  confed- 
erates, requiring  that  there  shall  be  honor  among  certain 
classes  of  persons  who  violate  the  Jaws  of  the  state.  They 
cannot  appeal  to  the  courts  for  redress,  or  for  any  aid  or 
-assistance  in  endeavoring  to  enforce  the  contract,  so  far 
as  may  be,  iii  favor  of  one  of  the  parties  against  the  other.' 
"  3.  The  contracts  or  combinations  of  the  parties  entered 
into  for  the  purpose  of  cornering  the  market  in  wheat,  and 
attempt  to  create  the  corner  in  lard,  are  by  the  statutes  of 
Illinois  denominated  gambling  contracts,  and  declared  to  be 
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void.  Such  contracts  the  courts  will  not  enforce,  but  will 
leave  the  parties  in  the  condition  in  which  they  have  placed 
themselves.     The  authorities  are  all  to  this  effect. 

"  4.  I  therefore  have  come  to  the  conclusion,  from  the 
foregoing  facts  found  and  the  law  applicable  to  them,  that 
the  court  cannot  grant  the  plaintiff  the  relief  prayed  for  in 
his  complaint.  It  is  therefore  ordered  and  adjudged  that 
the  complaint  of  the  plaintiff  be,  and  the  same  is,  dismissed, 
with  costs.    Let  judgment  be  entered  accordingly." 

The  contract  above  mentioned  bears  date  July  17, 1883, 
and  is  as  follows: 

"  Whereas,  the  firm  of  McQeoch,  Everingham  &  Co.  are 
indebted  to  a  number  of  creditors  in  large  sums  of  money, 
which  indebtedness  they  have  arranged  to  discharge  and 
settle  by  a  compromise  proposition  which  has  been  accepted 
by  their  creditors;  and  whereas,  it  has  been  claimed  that 
Daniel  Wells^  Jr.^  of  the  city  of  Milwaukee,  Wisconsin,  and 
Peter  MeOeoch,  of  the  same  place,  are  liable  upon  some 
ground  to  pay,  or  to  assist  in  paying,  the  whole  or  some 
part  of  such  indebtedness  on  account  of  transactions  which 
the  said  Wells  and  MoGeoch  have  had  or  authorized  with  or 
through  the  said  firm,  of  which  the  said  Peter  MoGeoch  is 
senior  member;  and  whereas,  the  said  WelU  9Xi(!i  MoGeoch 
have  agreed  to  contribute  and  pay  a  sum  of  money  for  the 
purpose  of  assisting  in  the  compromise,  payment,  discharge, 
and  satisfaction  of  all  the  indebtedness  of  the  said  firm,  and 
of  their  own  indebtedness,  if  any,  to  said  firm,  or  to  the 
creditors  of  said  firm,  and  also  of  their  mutual  indebted- 
ness towards  each  other;  and  whereas,  the  said  Wdla  and 
MoGeoch  have  executed  certain  notes  as  makers,  or  as 
maker  and  indorser,  to  certain  banks,  for  money  raised  for 
the  benefit  of  the  said  Wells  and  MoGeoch,  or  of  one  of 
them,  which  notes  are  to  be  paid  in  full,  being  secured  by 
hypothecation  of  property  pledged,  deposited,  or  mortgaged 
by  the  said  Wells  or  the  said  MoGeoch: 
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"Now,  therefore,  for  the  purpose  of  a  full,  final,  and 
complete  settlement  between  the  said  parties,  it  is  agreed 
between  the  said  Daniel  WeUs^  Jr.^  and  the  said  Peler 
McGeoch^  that  the  said  Domiel  Wells,  Jr.,  shall  pay  to  the  Na- 
tional Bank  of  America,  in  Chicago,  the  notes,  amounting 
to  $100,000,  held  by  the  said  bank  and  signed  or  indorsed 
by  the  said  Wells  and  McQeoch;  and  that  he  shall  also 
pay  the  note  or  notes  for  $100,000  held  by  the  National 
Exchange  Bank  of  Milwaukee,  and  the  note  or  notes, 
amounting  to  $200,000,  held  by  the  First  National  Bank  of 
Milwaukee,  and  the  note  or  notes,  amounting  to  $50,000, 
held  by  the  Milwaukee  National  Bank  of  Wisconsin, 
whether  such  notes  be  also  signed  or  indorsed  by  the  said 
Peter  McGeoch  or  not;  and  that  the  said  Wells  shall  pay  to 
the  Wisconsin  Marine  and  Fire  Insurance  Company  Bank 
the  note  of  $200,000  on  which  said  Wells  and  McGeoch  are 
liable  to  the  said  bank,  and  also  $25,000  of  and  to  apply 
upon  the  note  of  $800,000  held  by  the  said  bank  on  which 
the  said  WeUs  and  McGeoch  are  liable,  together  with  all 
interest  accruing  on  the  said  notes  and  the  said  sums  from 
and  after  the  date  hereof.  And  the  said  WeUs  shall  pro- 
cure, as  soon  as  practicable,  the  release  of  said  Peter 
McGeoch  from  each  and  all  of  the  said  indebtedness  whieh 
the  said  Wells  has  so  agreed  to  pay ;  and  also,  as  soon  as 
practicable,  the  release  and  discharge  of  all  liens,  mort- 
gages, pledges,  or  hypothecations  of  property  of  the  said 
Peter  McGeoch,  holden  as  collateral  for  the  indebtedness 
so  to  be  paid  by  the  said  Daniel  Welis^  Jr. 

And  whereas,  there  is  a  balance  shown  by  the  books  of 
said  McGeoch,  Everingham  &  Co.  in  favor  of  the  said 
Daniel  WeUs,  Jr.,  amounting  to  $100,455.39,  as  stated  by 
that  firm  to  said  Danid  Wells,  Jr.,  the  said  Wells  hereby 
releases  and  discharges  the  said  McGeoch  and  the  said 
McQeoch,  Everingham  &  Co.  from  the  said  indebtedness,  and 
from  all  liability  to  pay  him  tiie  said  sum  of  $100,455.39,^r 
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aay  part  thereof,  and  from  any  and  all  liability  whatever 
except  as  herein  provided.  The  said  Da/niel  WelU^  Jr.^  fur- 
tfaer  agrees  to  pay  towards  the  liquidation  and  discharge  of 
tiie  said  indebtedness  the  sum  of  $225,000,  which  amount 
he  will  pay,  or  oaisse  to  be  paid,  to  the  firm  of  Finches, 
Lynde  &  Miller,  of  the  city  of  Milwaukee,  immediately 
upon  the  execution  of  this  agreement,  for  the  purpose  only 
ol  paying  towards  the  liquidation  and  compromise  of  the 
indebtedness  aforesaid,  and  particularly  of  the  indebtedness 
opon  which  it  is  claimed  that  the  said  Wells  is  liable. 

"  And  the  said  Peter  MoQeoch^  on  his  part,  agrees,  in  con- 
sideration of  the  foregoing,  that  he  will  pay  to  the  said 
Wisconsin  Marine  and  Fire  Insurance  Company  Bank  the 
cemaining  $275,000  out  of  the  said  note  of  $300,000  owing 
thereto  by  him  and  the  said  Daniel  WeUa.  Jr.^  together 
with  all  interest  accruing  thereon  from  and  after  this  date; 
and  that  he  will  pay,  or  cause  to  be  paid,  forthwith,  all  in- 
debtedness of  the  said  WelU  to  the  said  McGeoch,  Evering- 
bam  &  Co.,  and  to  any  and  all  of  the  creditors  of  the  said 
McGreoch,  Everingham  &  Co.,  by  executing  promptly  and 
faithfully  the  terms  of  the  compromise  made  between  the 
the  said  McGeoch,  Everingham  &  Co.  and  their  said  cred- 
itors; and  will  procure  the  full  and  unconditional  discharge 
of  all  liabilities,  claims,  and  demands  of  the  said  McGeoch, 
Everingham  &  Co.,  and  of  each  of  the  creditors,  or  persons 
holding  contracts  of  the  said  McGeoch,  Everingham  &  Co., 
against  him,  the  said  Daniel  WeUs^  Jr,y  whether  included 
or  not  in  the  said  compromise,  within  the  time  fixed  by  said 
agreement  of  compromise,  to  wit,  ten  days  from  Saturday 
last,  or  as  soon  thereafter  as  practicable ;  and  that  he  will 
procure,  also,  as  soon  as  practicable,  the  discharge  of  the 
liability  of  the  said  Daniel  Wells^  Jr.^  to  the  said  Wisconsin 
l&rine  and  Fire  Insurance  Co.  Bank  for  said  $275,000;  and 
also,  as  soon  as  practicable,  the  release  and  discharge  of  all 
mortgages,  liens,  pledges,  or  hypothecations  of  property  of 
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the  said  Daniel  WeUa,  Jr.,  held  by  the  said  last-named  bank 
as  collateral  to  the  said  indebtedness  of  $275,000.  And  the 
said  Peter  McGeoch  hereby  releases  and  discharges  the  said 
Daniel  Wdlsj  Jr.y  of  and  from  all  claims,  liabilities,  and 
demands  whatever  heretofore  existing,  except  those  herein 
agreed  to  be  paid  by  the  said  WelU;  and  further  agrees 
that  the  money  so  contributed  by  the  said  Daniel  WellSy 
Jr.y  and  to  be  paid  to  the  said  firm  of  Finches,  Lynde  & 
Miller,  together  with  an  equal  or  greater  sum  which  he 
agrees  forthwith  to  contribute  for  that  purpose,  and  together 
with  the  money  now  in  possession  of  the  receiver  of  the 
estate  of  the  said  firm  of  McGeoch,  Evcringham  &  Co., 
shall  be  forthwith  applied  to  the  payment  and  discharge  of 
the  indebtedness  which  the  said  McGeoch  is  by  this  agree- 
ment bound  to  cause  to  be  paid  or  discharged,  and  particu- 
larly to  the  execution  of  the  compromise  agreement  afore- 
said between  the  said  firm  and  their  creditors;  the  making 
of  which  payment  is  intrusted  by  both  parties  hereto  to 
the  said  firm  of  Finches,  Lynde  &  Miller  and  John  R 
Bensley. 

"It  is  understood  that,  by  the  said  agreement  of  com- 
promise, the  creditors  have  agreed  to  receive,  in  full  dis- 
charge of  the  said  unsecured  indebtedness,  fifty  cents  upon 
the  dollar,  or  one  half  the  amount  thereof.  It  is  also  un- 
derstood that  the  said  agreement  of  compromise  does  not 
include  the  debts  owing  by  the  said  firm  which  are  secured 
by  the  pledge  of  property  or  otherwise  to  the  extent  of 
the  proceeds  of  such  property,  but  does  include  the  bal- 
ances or  remainders  which  may  be  found  due  to  the  said 
creditors  after  applying  upon  their  respective  indebtedness 
the  amounts  of  securities  so  deposited  with  or  pledged  to 
them. 

"This  agreement  is  made  in  full  settlement  and  dis- 
charge of  all  liabilities  between  the  parties  hereto;  and  the 
said  McGeoch  agrees  to  hold  the  said  Wells  harmless,  and  to 
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iodemnify  him  against  all  losses,  damages,  expenses,  costs 
of  suits,  of  whatever  nature,  which  may  arise  hereafter 
out  of  any  failure  upon  the  part  of  said  McGeoch  to  per- 
form the  stipulations  herein  contained,  and  also  against  all 
such  costs  or  expenses  which  have  arisen  in  the  suits  now 
pending  against  the  said  WelU  on  account  of  the  matters 
aforesaid,  whether  as  principal  or  garnishee,  except  as  to 
counsel  fees  owing  by  the  said  Wells^  which  he  undertakes 
to  pay  and  discharge;  which  pending  suits  said  McGeoch 
shall  cause  to  be  discontinued  as  soon  as  practicable." 

The  terms. of  the  above  contract  were  fully  performed  , 
by  the  respective  parties.    The  case  is  further  stated  in  the 
opinioD.    The  plaintiff  appeals  from  a  judgment  dismiss- 
ing the  complaint  with  costs. 

For  the  appellant  there  were  briefs  by  Winfield  Smith 
and  WdU^  Brigham  &.  Upham^  attorneys,  and  Winfield 
Smith  and  Jenkins,  WinJde?*,  Fish  <&  Smith,  of  counsel,  and 
the  cause  was  argued  orally  by  Winfield  Smith,  John  T. 
Fish,  and  K  C.  Winkler.  They  argued  that  the  gravamen 
of  the  action  is  the  fraud  practiced  by  the  defendant  in 
obtaining  from  the  plaintiff  the  money  assumed  and  paid 
on  and  after  July  17, 1883,  by  reason  of  the  false  representa- 
tions of  the  defendant  as  to  the  amount  which  the  plaintiff 
should  pay  to  make  his  contribution  equal  to  that  of  the 
defendant.  The  action  is  not  upon  any  contract  to  buy 
lard  or  wheat  upon  the  Chicago  market.  These  contracts 
are  set  out  in  the  complaint  to  show  the  means  employed 
^y  the  defendant  in  perpetrating  the  fraud.  Kiewert  v. 
Rindskopf,  46  Wis.  484;  Western  Ass.  Co.  v.  Towle,  65  id. 
258;  Catts  v.  Phalen,  2  How.  376.  The  defendant  cannot 
refuse  to  account  for  the  plaintiff's  share  of  the  profits  of 
the  wheat  deal,  which  was  left  in  his  hands,  on  the  ground 
that  that  transaction  was  illegal.  Kiewert  v.  Rindskopf,  46 
*^is.  485;  Hechnan  v.  Swartz,  50  id.  270;  Lemon  v.  Gross- 
hlf,  22  id.  451 ;  Te7iant  v.  Elliott,  1  Bos.  &  P.  4;  Farmer  v. 
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JiusseU,  id.  296;  Bousfidd  v.  Wilson,  16  Mees.  &  W.  185; 
Owen  v^  Davis,  1  Bailey  (S.  C),  316;  Gilliam  v.  Brown,  43 
Miss.  641;  Anderson  v,  Monorief,  3  Desans.  (S.  C),  126; 
Sharp  V.  Taylor,  2  Phill.  (22  Eng.  Ch.),  801;  McBlair  t?. 
Gibhes,  17  How.  232,  237;  Brooks  v.  Martin,  2  Wall.  70; 
Planters^  Bank  v.  Union  Bank,  16  id.  483;  Wann  v.  Kelly, 
5  Fed.  Kep.  584;  Cook  v.  Sher'7nan,  ^20  id.  167;  Merritt  v. 
Millard,  5  Bosw.  645;  S.  C,  4  Keyes,  208;  Berkshire  v. 
Evans,  4  Leigh,  223;  Blak^ley  v.  Johnson,  13  Wis.  530; 
Clemens  v.  Clemens,  28  id.  637.  If  the  defendant  bad  oo- 
^oupied  no  other  relation  to  the  plaintiff  than  that  of  agent, 
he  could  have  been  convicted  of  embezzlement  for  ap- 
propriating this  money  to  his  own  use.  Woodward  v.  State, 
103  Ind.  127;  U,  S.  jExp.  Co,  v.  Lucas,  36  Ind.  361;  Roth- 
rock  V,  Perkinson,  61  id.  39;  Sta^  v.  Tumey,  81  id.  559; 
Carkins  v.  Anderson,  21  Neb.  364;  BeUv.  Day,  32  N.  Y. 
165,  173. 

The  following  cases,  as  well  as  many  of  those  above 
cited,  show  clearly  the  distinction  drawn  by  the  courts. 
They  point  out  that  while  the  vendor  of  wheat  or  lard 
may  set  up  the  illegality  of  the  contract  of  sale,  yet  when 
he  has  closed  that  contract,  paying  damages  for  nonfulfil- 
ment,  that  contract  is  at  an  end.  The  proceeds  are  then  in 
the  hands  of  the  recipient  lawful  money  untainted  by  the 
preceding  transaction,  and  he  must  account  for  it  to  his 
principal  or  partner.  Bronso^i  A.  <&  B.  Asso.  v.  RainsdeU, 
24  Mich.  441;  WiUson  v.  Owen,  30  id.  474;  Ingram  v, 
Mitchell,  30  6a.  547;  Warren  v.  Hewitt,  45  id.  607;  Daniels 
V.  Barney,  22  Ind.  207;  Barney  v.  Daniels,  32  id.  19;  Mv/r- 
ray  v.  Vandei^biU,  39  ^arb.  141 ;  De  Leon  v.  2'revino,  49 
Tex.  89;  Pfeuffer  v.  Maliby,  54  id.  454;  Lewis  v.  Alexander, 
51  id.  578,  590. 

Counsel  for  the  appellant  also  argued,  among  other  things, 
that  both  as  the  agent  and  partner  of  the  plaintiff  the  de- 
fendant was  bound  to  exercise  the  utmost  good  faith  and 
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to  keep  the  plaintiff  fully  informed  of  all  material  facts ; 
that  the  plaintiff's  misunderctanding  of  facts,  considered  as 
a  mere  mistake,  is  yet  suflBoient  ground  for  relief;  and  that 
the  case  clearly  shows  both  misrepresentation  and  conceal- 
ment by  the  defendant  of  facts  material  to  the  plaintiff's 
interest,  which  he  should  have  disclosed  to  the  plaintiff,  but 
failed  to  do  so  with  the  purpose  of  gaining  an  undue  advan- 
tage. 

For  the  respondent  there  were  briefs  by  Joshua  Stark  and 
finc/ies^  Lynde  <&  MiUer^  and  oral  argument  by  Jfr.  Stark 
and  Mr.  Oeo.  P.  Miller,  They  contended,  inter  alia,  that 
the  combination  for  cornering  the  market  in  relation  to 
wheat  in  the  spring  of  1882,  was  an  unlawful  conspiracy 
panishable  as  a  crime.  1  Rapalje  &  L.  Law  Diet.  296; 
Sampson  v.  Shaw,  101  Mass.  145,  3  Am.  Rep.  327;  14  Chi- 
cago L.  News,  37;  R.  S.  of  III.  (1880),  p.  38,  sec.  130;  Lyon 
V.  Culbertson,  83  111.  33,  25  Am.  Rep.  349;  Eaymond  v. 
LeanyiU,  46  Mich.  447,  41  Am.  Rep.  170 ;  Morris  Iiu?i  Coal 
Co.v.  Barclay  Coal  Co.  68  Pa.  St.  173,  8  Am.  Rep.  159; 
Arnot  V.  P.  &  E.  Coal  Co.  68  N.  T.  558,  23  Am.  Rep.  190; 
tk  parte  Young,  6  Biss.  53,  65 ;  Wharton's  Or.  Law,  sec. 
2322;  Comm.  v.  Carlisle^  Brightly,  40;  People  v.  Fisher,  14 
Wend.  9,  28  Am.  Dee.  501;  R.  8.  sec.  4568;  1  Lindley  on 
Part.  180-192. 

The  agreement  or  conspiracy  of  Wells,  McGeoch^  and 
others  to  comer  the  market  in  relation  to  wheat  and  divide 
the  profits  among  them  being  illegal,  fraudulent,  and  void, 
it  follows  that  no  action  can  be  maintained  by  any  party 
to  such  conspiracy  against  his  associates,  or  either  of  them, 
to  enforce  an  accounting,  contribution,  or  division  of  prof- 
its, or  for  any  other  relief  founded  upon  such  agreement. 
Mitchell  V.  Cockburne,  2  H.  Blackst.  379 ;  l^ers  v.  Lashley, 
6  Term,  61 ;  Avhert  v.  Maze,  2  Bos.  &  P.  371 ;  Knowles  v. 
Hanghton,  11  Ves.  Jr.  168;  Cousins  v.  Smith,  13  id.  542;  Ec 
parte  Bvlmer,  id.  313 ;  Evans  v.  Richardson,  3  Meriv.  469 ; 
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Battershy  v.  Smythy  3  Madd.  110;  Armstrong  v.  AmiBtrong^ 

3  Mylne  &  K.  45;  Ewing  v.  Osbaldistan^  2  Mylne&  C.  53; 
Sykeav.  Beadon,  L.  R.  11  Ch.  Div.  170;  Bartle  v.  NuU,  4 
Pet.  184;  ^Yheehr  v.  Sage,  1  Wall.  518;  Brown  v.  Tarking- 
ton,  3  id.  377;  FUtcher  v.  Wat9on,  7  Gratt.  1;  Watson  v. 
Murray,  23  N.  J.  Eq.  257;  Gregory  v.  Wilson,  36  N.  J.  Law, 
315;  Todd  v.  Rafferty's  Adm'rs,  80  N.  J.  Eq.  254;  Root  v. 
Stevenson's  Adm'r,  24  Ind.  115;  Miller  v.  Davidson,  8  111. 
518,  44  Am.  Dec.  716;  SkeeU  v.  Ph4Hdps,  54  IlL  309;  Neu- 
stadt  V.  Ball,  58  id.  172;-  Oraft  v.  McGonougJiy,  79  id.  346, 
22  Am.  Rep.  171;  Lane  u  Thomas,  37  Tex.  157;  Read  v. 
Smith,  60  id.  379;  Mulhollan  v.  Vborhies,  3  Martin  (N.  S.), 
46;  Anderson  v.  Powell,  44  Iowa,  20;  Boyd  v.  Barclay,  1 
Ala.  34,  34  Am.  Dec.  762;  Belding  v.  Pitkin,  2  Caines  R 
147;  Hooker  v.  Va?idewater,  4  Denio,  349;  Stanton  v.  Allen, 
5  id.  434;  Atcheson  v.  Mallon,  43  N.  Y.  147;  Gray  v.  Hook, 

4  id.  449;  Woodioorth  v.  Bennett,  43  id.  273;  Arnot  v.  P.  dk 
E.  Goal  Go.  68  id.  558,  23  Am.  Rep.  190;  Sampson  v.  Shaw, 
101  Mass.  145,  3  Am.  Rep.  327;  Snell  v.  Dxoight,  120  Mass.  9; 
Dunham  v,  Preshy,  id.  285 ;  MbiTis  Run  Goal  Go.  v.  Bar- 
clay Goal  Go.  68  Pa.  St.  173,  8  Am.  Rep.  159;  King  v.  Win- 
ants,  71  K  C.  469,  17  Am.  Rep.  11;  Gould  v.  Kendall,  15 
Neb.  549;  Hardy  v.  Stonebraker,  81  Wis.  640;  Fairhank  v. 
Leary,  40  id.  637. 

There  are  many  well  considered  cases  holding  that  even 
in  transactions  between  a  principal  and  bis  agent  or  broker, 
in  illegal  grain,  stock,  or  other  speculations,  notes  given  for 
losses,  advances,  or  profits  are  void  because  of  their  connec- 
tion with  the  illegal  adventure.  See  cases  above  cited,  also 
Brown  V,  Turner,  7  Term,  630;  Hurley  v.  Stapleton's  Adw!r, 
24  Mo.  248;  Whitesides  v.  Hunt,  97  Ind.  191,  49  Am.  Rep. 
441;  Gunningham  v.  Nat.  Bank,  71  Ga.  400;  51  Am.  Rep. 
±^^',  Gollina  V.  Nevin,  27  Alb.  L.  J.  354;  Fareira  v.  Gaheli, 
89  Pa.  St.  89;  Bell  v.  Quinn,  2  Sandf.  146;  Workingmen's 
B.  Go.  V.  Rautenberg,  103  111.  460;  In  re  Green,  7  Biss.  338; 
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Barnard  v,  BackJiaus^  53  Wis.  693;  Evcringham  v.  Meighan^ 
65  id.  354;  Lowry  v,  DiUman^  69  id.  197;  Lemon  v.  Gross- 
iopf,  22  id.  447. 

It  is  also  well  settled  that  no  action  can  be  maintained  to 
recover  for  goods  sold  and  delivered,  or  for  money  loaned 
or  advanced  for  the  purpose  of  aiding  any  illegal  or  crim- 
inal enterprise.  Money  loaned  to  aid  in  making  a  corner  in 
wheat:  Raymond  v.  ZeaviU,  46  Mich.  447,  41  Am.  Rep.  170. 
Money  advanced  to  aid  a  corner  in  stocks :  Sampson  v,  SAaio, 
101  Mass.  146.  Money  loaned  for  the  settlement  of  losses 
in  illegal  stock-jobbing:  Gannaji  v.  JBryce^  3  Barn.  &  Aid.  179. 
Goods  sold  to  aid  a  corner  in  coal:  Arnot  n,  P.  &  E,  Coal 
Co,  68  N.  T.  658.  Money  lent  to  be  used  in  gaming: 
McKinnell  v.  Robinson^  3  Mees.  &  W.  434;  Cutler  v.  Welsh^ 
43  N.  H.  497;  Mordecai  v.  Dawkins,  9  Rich.  262.  Goods 
sold  to  be  used  by  the  Confederate  States  in  aid  of  the  re- 
bellion: Uanauer  v.  Doane^  12  Wall.  342;  Oxford  Iron  Co, 
^^Spradley,  61  Ala.  171;  Booker  v,  Rohhins,  26  Ark.  660. 
Sale  of  liquor  on  Sunday  and  without  license:  Melcholr  v. 
McCarty,  31  Wis.  252.  Services  or  losses  of  broker  in  wager- 
ing contracts  for  grain:  Irwin  v.  WiUiary  110  U.  S.  499; 
Higgins  v.  MoCrea^  116  id.  671.  Moneys  paid  in  further- 
ance of  a  contract  the  object  of  which  is  to  violate  the  spirit 
and  policy  of  a  public  statute,  and  not  expended:  Perkins 
».  SavagCy  16  Wend.  412.  See,  also,  De  Oroot  v.  Van  Duzer^ 
20  id.  390;  IIuUv.  Ruggle^,  66  K  T.  424;  TyUr  v.  CarlisU, 
11  East.  Rep.  (Me.),  242.  Cases  holding  and  applying  the 
same  doctrine  might  be  cited  almost  without  number. 

The  rule  that  a  servant  or  agent  receiving  money  for  his 
principal  will  not  be  permitted  to  withhold  it  on  the  ground 
tbat  it  is  the  fruit  of  illegal  transactions,  is  not  applicable 
in  the  present  case.  The  defendant  was  not  the  agent  of 
^^^  plaintiff  in  the  wheat  deal,  in  any  other  sense  than  as 

'  partner  or  associate  in  a  joint  adventure.  Both  parties 
in  pari  delicto^  the  defendant  cannot  be  held  to 
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account.  Lemon  v.  Grosshopfy  22  Wis.  447;  Booth  v.  Hodg- 
soriy  6  Term,  405 ;  JKirk  v,  JlorroWy  6  Heisk.  446 ;  ChappeU 
V.  Wyaham^  4c  Har.  &  J.  560;  Brewer  v.  Kingfberryy  6i> 
6a.  754;  Campbell  v,  Anderson^ s  Adm'^ry  2  Duv.  (Ky.),  384; 
Wooten  V,  MiUer^  7  Sinedes  &  M.  380;  Thorne  v.  Tra»elesp§ 
Ins.  Co.  80  Pa.  St.  15;  Eolfe  v.  Delmar,  7  Rob.  (K  Y.^  80; 
Overhy  v.  Overhy^  21  La.  Ann.  4d3. 

The  charge  of  fraud  does  not  aflFect  the  defense  of  ille- 
gality. The  real  object  of  this  action  is  to  surcharge  the 
account  or  compel  a  re-accounting  between  the  parties  ia 
respect  to  their  transactions  in  the  wheat  and  lard  corner 
speculations.  Fraud  or  mistake  in  inducing  the  agreement 
of  July  17,  1883,  and  the  mutual  releases  therein,  if  proved, 
can  have  no  other  effect  than  to  remove  an  obstacle  to  the 
enforcement  of  an  accounting  in  equity.  The  real  cause  of 
action  lies  back  of  that  agreement  and  is  quite  independent 
of  it.  It  rests  upon  the  agreement  of  the  parties  to  share 
equally  losses  and  profits  of  their  unlawful  ventures.  In 
none  of  the  cases  cited  by  plaintiff's  counsel  on  this  point 
did  the  transaction  which  was  infected  with  fraud  orig^inate 
in  or  arise  out  of  antecedent  criminal  transactions  in  which 
the  two  parties  were  jointly  interested. 

As  to  the  effect  of  illegality  upon  the  rights  and  remedies 
of  parties  to  contracts  tainted  therewith,  see,  generallji:, 
note  to  Ex  parte  Pyhe,  25  Eng.  (Moak),  650-669;  1  Story's 
Eq.  Jur.  sees.  263-296;  1  Lindley  on  Part.  180-192. 

The  following  opinion  was  filed  January  10, 1888: 

Lton,  J.  Most,  if  not  all,  of  the  material  facts  stated  in 
the  findings  and  opinion  of  the  county  judge  are  well  sus- 
tained by  the  testimony,  and  will  not  be  disturbed..  The 
learned  judge  found  that  the  wheat  deal  of  1882  and  the 
lard  deal  of  1883  were  illegal  transactions,  and  held  that  no 
recovery  can  be  had  in  this  action,  because  the  claim  of  the 
plaintiff  grows  out  of  such  illegal  transaction.    Upon  that 
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theory,  the  findings  of  fact  seem  to  be  safficiently  full  and 
comprehensive.  Much  testimony,  however,  was  given  on 
the  trial,  directed  to  questions  of  fact  upon  which  the  find- 
ings are  silent.  During  the  term  at  which  the  decision  was 
rendered  and  the  findings  filed,  counsel  for  Mr.  Wells^  the 
plaintiff,  asked  the  court  to  make  additional  findings  upon  a 
large  number  of  questions  thus  omitted  therefrom.  "  Where- 
spoQ  [as  stated  in  the  bill  of  exceptions]  the  court  ruled  that 
die  request  should  have  been  made  before  the  findings  had 
been  made  and  filed  by  the  court;  and  the  court  refused  to 
pass  upon  the  questions,  and  dismissed  the  application,  and 
refused  to  look  into  or  examine  the  requests  submitted." 

The  groand  upon  which  such  refusal  is  rested  is  unten- 
able. A  party  to  an  action  in  which  it  is  the  duty  of  the 
eoiirt  to  file  findings  of  fact  cannot  know  in  advance  of 
such  filing  what  they  will  be.  He  may  rely  upon  the  pre- 
emption that  the  court  will  discharge  its  duty  by  finding 
«pOQ  all  disputed  questions  of  fact  involved  in  the  case,  and 
iie  cannot  be  pnt  in  default  because  he  has  failed  to  indicate 
to  the  court  in  advance  the  specific  facts  upon  which  he  de- 
nres  findings.  It  is  sufficient  to  secure  a  review  by  this 
oourt  on  appeal,  if  due  exception  be  taken  that  the  findings 
M  to  cover  and  include  oertain  specified  material  questions 
^  fact  litigated  on  the  trial. 

In  the  view  we  have  taken  of  this  case  (which  is  herein- 
after expressed),  some  of  the  omitted  propositions  of  fact 
are  material  to  a  correct  determination  thereof.  At  the  risk 
of  some  repetition  of  what  appears  in  the  decision  and  find- 
ings of  the  county  court,  a  statement  of  the  case,  including 
seofa  omitted  facts  as  the  same  appear  in  the  pleadings, 
findings,  and  evidence,  will  now  be  made,  after  which  the 
law  of  the  case  will  be  considered. 

I.  Prom  January  1, 1881,  to  June  16, 1888,  the  defendant, 
Peter  McfOeooh^  was  engaged  in  the  city  of  Milwaukee  in 
tfae  Cosiness  of  a  broker  and  commiesion  merchant,  dealing 
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in  grain  and  other  produce,  under  the  name  and  style  of 
P.  McGeoch  &  Co.  During  the  same  time,  he  was  a  part- 
ner in  the  firm  of  McGeoch,  Everinghara  &  Co.,  which  was 
engaged  in  a  like  business  in  Chicago,  operating  pn  the 
board  of  trade  in  that  city.  There  were  four  partners  in 
the  firm,  but  McGeoch  owned  a  one-half  interest  in  its  busi- 
ness and  profits,  and  was  the  leading  partner  therein. 

During  the  whole  time  aforesaid,  the  parties —  Wells  and 
McGeoch — were  jointly  interested  as  partners  in  very  ex- 
tensive transactions  in  grain,  lard,  pork,  and  other  com> 
modities.  These  transactions  were  mostly  in  futures,  that 
is,  purchases  and  sales  for  future  delivery,  and  were  con- 
ducted by  McGeoch  alone,  through  his  said  firm  in  Chicago 
and  his  Milwaukee  house.  There  were  many  hundreds  of 
such  transactions,  and  they  amounted  in  the  aggregate  to 
many  millions  of  dollars. 

In  February,  1882,  the  parties  settled  and  adjusted  their 
previous  dealings  on  joint  account,  and  the  profits  of  each 
were  found  to  be  over  $300,000.  This  sum  includes  the 
profits  of  each,  amounting  to  over  $278,000,  in  an  extensive 
deal  in  pork  and  ribs.  The  parties  then  engaged  in  a  wheat 
deal  in  Chicago  in  connection  with  others.  This  specula- 
tion is  known  as  the  "April  (1882)  corner  in  wheat."  It  was 
prosecuted  with  energy,  sagacity,  and  courage,  and  resulted 
in  a  successful  corner  of  the  market,  and  in  a  net  profit  to 
Wells  and  McGeoch  of  $278,705.57,  or  $139,352.78  each. 
The  final  result  of  this  deal  was  reported  by  McGeoch,  Ever- 
inghara &  Co.,  at  Chicago,  to  the  house  of  P.  McGeoch  & 
Co.,  at  Milwaukee,  and  the  aggregate  profit  of  the  two  par- 
ties was  credited  in  the  books  of  the  latter  house  to  XX  ac- 
count. It  was  not  entered  up  to  the  credit  of  the  respective 
parties,  because  a  suit  was  then  pending  which  might  re- 
sult (but  never  did)  in  changing  the  figures  somewhat. 
The  fact  that  the  amount  so  entered  had  not  been  divided 
between  the  parties  on  the  books  of  P.  McGeoch  &  Co. 
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seems  to  have  been  overlooked  or  forgotten,  and  so  it  re- 
mained therein  as  originally  entered.  Welli  share  of  the 
profit  on  the  v/heat  deal  of  1882  was  left  in  the  hands  of 
McOeoch  for  future  operations,  and  the  credit  of  $278,705.57 
to  XX  account  was  transferred  to  the  credit  of  McOeoch 
alone  on  the  books  of  the  Chicago  house. 

The  joint  adventures  of  the  parties,  under  the  direction 
and  management  of  McGeoch^  were  continued  until  the  fail- 
ure of  the  Chicago  house,  June  16,  1883.  There  was  a 
large  number  of  transactions  during  that  time, — some  of 
which  resulted  in  profits  to  the  parties;  others,  in  loss. 
These  were  reported  to  the  Milwaukee  house,  and  WelZa^ 
share  of  such  profits  and  loss  were  entered  in  the  books  of 
that  house  to  his  account,  but  stood  to  the  credit  of  McOeoch 
on  the  books  of  McGeoch,  Everingham  &  Co.  On  June  16, 
1883,  the  aggregate  of  profits  over  losses  in  those  transac- 
tions belonging  to  WelU  (excluding  the  lard  deal  hereafter 
mentioned)  amounted  to  $100,455.39. 

Early  in  1883  the  parties  inaugurated  in  Chicago  what  is 
called  a  "lard  deal;"  or  perhaps,  rather,  McOeoch  inaugu- 
rated it,  and  Wells  soon  thereafter  took  a  joint  interest 
therein  with  him.  This  was  a  deal  in  April,  May,  June, 
and  July  lard.  Through  the  Chicago  house  they  purchased 
cash  lard  and  lard  for  future  delivery  in  enormous  quanti- 
ties. Their  transactions  amounted  to  over  $12,000,000. 
Of  course,  vast  sums  of  money  were  required  to  carry  on 
the  deal.  Wells  authorized  McOeoch  to  use  in  the  deal  all 
his  funds  in  the  hands  of  McOeoch^  and  the  same  were  so 
used.  They  raised  on  their  individual  notes,  from  various 
banks,  $950,000,  and,  by  hypothecation  of  cash  lard  which 
they  held,  they  raised  nearly  $4,000,000  more.  To  the  above 
sums  should  be  added  any  sums  which  McOeoch  furnished 
and  put  into  the  deal.  All  these  contracts  for  lard  were  made 
by  the  firm  of  MoGkooh,  Everingham  &  Co.  as  principal. 
No  account  with  Wells  was  kept  on  the  books  of  that  firm, 
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but  the  lard-deal  account  therein  was  designated  as  ^^  41." 
Transactions  relating  to  tliat  deal  were  frequently,  perhaps 
daily,  transmitted  to  P.  McGeoch  &  Co.,  at  Milwaukee. 

To  carry  the  deal  to  a  successful  termination.  Wells  and 
McGeoch  were  forced  to  buy  all  the  lard  in  the  market. 
The  quantity  thrown  upon  the  market  was  unexpectedly 
large,  and  additional  large  sums  of  money  were  required  for 
such  purchases,  as  well  as  for  margins  on  purchases  for 
future  delivery.  The  financial  ability  of  the  operators  was 
not  equal  to  the  emergency.  The  crisis  came  June  16, 1883. 
The  parties  were  unable  to  furnish  any  more  money  to  their 
brokers,  and  the  latter  could  not  put  up  certain  large  mar- 
^gins  regularly  required  of  them  under  the  rules  of  the 
board  of  trade,  to  which  they  were  subject;  so  the  firm  of 
McGeoch,  Ereringham  &  Co.  failed  and  the  lard  deal  col- 
lapsed, entailing  an  enormous  loss  upon  its  operators. 

Many  actions  were  at  once  brought  against  the  parties, 
and  against  McGeoch,  Everingham  &  Co.,  by  the  creditors 
of  that  firm,  both  in  Illinois  and  Wisconsin.  Both  parties  re- 
sided in  Milwaukee.  la  one  of  the  suits  against  the  firm  of 
McGeoch,  Everingham  &  Co.,  a  receiver,  a  Mr.  Bensley,  was 
appointed.  The  appointment  was  a  most  fortunate  one  for 
the  parties  interested.  The  receiver  at  once  qualified  and 
entered  upon  the  duties  of  his  ofiice.  He  gathered  in  the 
scattered  assets  of  the  firm,  and  set  himself  to  ascertain  the 
extent  of  the  disaster  and  the  means  of  repairing  it  as  far 
as  possible.  Before  the  end  of  June,  he  informed  the  par- 
ties that  the  debts  of  the  firm,  estimated  at  about  $1,300,000 
(over  $1,000,000  of  which  was  on  aecountof  the  lard  deal), 
could,  in  his  opinion,  be  compromised  at  fifty  cents  on  the 
dollar,  if  the  money  could  be  furnished  soon ;  and  that  with 
$450,000  in  cash,  and  the  assets  of  the  firm  in  his  hands, 
estimated  at  something  over  $200,000,  he  could  pay  all  the 
liabilities,  and  thus  relieve  not  only  the  firm,  but  WMs 
and  MoGeochy  from  the  enormoas  indebtedness  resulting 
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from  the  failure  of  the  lard  deal.  Thereupon  negotiations 
vere  had  between  the  parties,  resulting  in  the  contract  of 
July  17, 1883,  which  is  set  out  in  full  in  the  foregoing  state- 
ment of  facts.  Each  party  paid  to  the  receiver  $225,000, 
as  therein  agreed;  and  with  that  money,  and  the  proceeds 
of  the  assets  of  the  firm  which  came  to  his  hands  (such 
proceeds  amounting  to  nearly  $340,000),  the  receiver  pro- 
cured the  discharge  of  all  the  indebtedness  of  the  firm,  paid 
all  costs  in  pending  suits,  and  all  expenses  of  his  receiver- 
ship, and  paid  a  surplus  of  nearly  $28,000  to  the  partners 
in  that  firm,  other  than  McOeoch. 

Thus  far  the  transactions  between  the  parties  are  nar- 
rated in  the  findings  of  the  county  court  substantially  as 
here  stated,  and  perhaps  more  fully.  "We  now  proceed  to 
state  certain  facts  proved  on  the  trial  to  which  little  or  no 
reference  is  made  in  the  findings. 

Each  party  had  invested  a  large  sum  of  money  in  the 
lard  deal,  which  was  irretrievably  lost.  They  jointly  owed 
other  large  sums,  for  the  payment  of  which  both  were 
legally  liable.  Utter  financial  ruin  of  both  was  imminent, 
and,  naturally,  both  were  anxious  to  avert  it  if  j)ossible. 
The  receiver  was  pressing  a  compromise  upon  the  cred- 
itors of  McQeoch,  Everingham  &  Co.,  and  had  expressed 
the  opinion  to  the  parties  that  with  the  assets  in  his 
hands,  and  $450,000  in  cash  additional,  he  could  pay  off 
the  liabilities  of  the  firm ;  most  of  which  were  incurred  on 
accoant  of  the  parties  in  the  lard  deal.  Under  these  cir- 
comstances,  the  parties,  aided  by  legal  advisers,  met,  nego- 
tiated, and  entered  into  the  contract  of  July  17,  1883. 
Pending  such  negotiations,  and  as  part  thereof,  McGeoch 
represented  to  Wells  that  the  latter  had  a  credit  with  him 
of  a  little  over  $100,000,  being  his  share  of  the  profits  of 
their  joint  operations,  and  that  he  had  invested  it  in  the 
lard  deal,  pursuant  to  the  authority  which  WeUa  gave  him 
to  do  80.  He  also  stated  to  WelU  that  he  (McGeoch)  had 
Vou7l  — 15 
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invested  $700,000  in  the  deal,  including  a  note  to  a  bank 
of  $250,000.  The  parties  then  owed  to  banks,  on  then* 
individual  notes,  ^50,000,  including  the  $250,000  just 
mentioned.  Each  was  a  party  to  all  these  notes,  either  as 
maker  or  indorser.  McGeoch  thereupon  proposed  to  WdU 
that  he  C  Wef^s)  should  assume  payment  of  the  remaining 
$700,000;  McGeoch  assuming  payment  of  the  $250,000  note. 
As  McGeoch  represented  the  matter,  this  would  make  Well^ 
payment  on  account  of  the  deal,  in  round  numbers,  $SOO,000, 
and  McGeocVsy  $700,000.  To  equalize  these  payments,  it 
was  agreed,  after  some  negotiation,  that  McGeoch  should 
pay  $25,000  on  one  of  the  bank  notes  assumed  by  Wellsj 
and  should  give  the  indemnity  contained  in  the  contract  of 
July  17,  1883. 

It  may  be  observed  here  that  on  the  above  basis,  to  have 
made  the  payments  of  these  parties  equal  in  amount, 
McGeoch  should  have  paid  $50,000  to  Wells  or  on  his 
account,  whereas  he  paid  $25,000.  Thus,  Wells  allowed 
McGeoch  $25,000  for  the  indemnity  just  mentioned.  It  is 
perfectly  obvious  that  the  result  of  this  agreement  was  that 
Wells  assumed  to  pay  $25,000  more,  and  McGeoch  the  same 
sum  less,  than  one  half  the  losses  of  the  deal.  The  sums 
theretofore  put  in  the  deal  by  each  party  and  the  sums  as- 
sumed by  each  on  account  of  existing  indebtedness  to  banks 
having  thus  been  adjusted  and  equalized  on  the  basis  of 
McGeocKs  representations,  each  party  agreed  to  raise,  and 
did  raise  and  pay  to  the  receiver,  his  agreed  proportion  of 
the  amount  estimated  to  be  necessary  to  discharge  the  lia- 
bilities above  mentioned.  Such  negotiations  were  had,  and 
the  contract  of  July  17,  1883,  was  entered  into,  with  the 
express  understanding  between  the  parties  that  the  money 
of  Wells  in  the  hands  of  McGeoch,  the  $675,000  of  bank  in- 
debtedness assumed  by  Wells,  and  the  $226,000  paid  by  him 
to  the  receiver,  equaled  one  half  the  losses  by  the  lard  deal, 
plus  $25,000,  including  costs  and  expenses  of  closing  out 
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the  deal;  and  that  the  $275,000  assumed  by  McOeocK^  the 
$225,000  paid  by  him  to  the  receiver,  and  the  sums  put 
into  the  deal  by  him  before  the  failure,  would  equal  one 
half  of  such  net  loss,  minus  $25,000. 

The  evidence  leaves  no  room  for  doubt  that  McOeoch 
represented  to  WeUa  that  he  had  put  into  the  lard  deal 
$700,000,  including  the  bank  debt  of  $250,000  assumed  by 
him,  or  $460,000  without  it;  and  that  the  balance  in  his 
hands  to  the  credit  of  WeUa  was  but  $100,455.59.  His  at- 
torneys,  to  his  knowledge,  were  notified  in  writing  by  the 
attorney*  of  WdU^  before  the  contract  of  July  17th  was 
exeoated,  that  WeUs  would  execute  it  on  the  faith  of  these 
representations;  and  neither  McGeoch^  nor  his  attorneys  for 
him,  denied  that  he  made  such  representations.  Further, 
one  of  McGeocKa  attorneys  drew  and  delivered  to  the  at- 
torneys of  WdU  a  memorandum  in  which,  after  referring 
to  certain  indebtedness,  it  is  said  that  the  same  ^'  is  exclu- 
sive of  $1,500,000  which  the  two  parties,  ^eU%  and  McGeoch^ 
seveyrally  owe  at  the  banks,  or  have  raised,"  etc.  The 
iM&ount  owing  at  the  banks  was  $950,000;  leaving  $550,000 
as  the  sum  raised  and  put  in  the  deal  by  both  parties.  Of 
this  last  sum  it  was  stated  by  McGeoch  that  Wells  had  put 
in  only  a  little  over  $100,000;  thus  leaving  his  (McGeoch^ a) 
investment  in  the  deal  nearly  $450,000,  exclusive  of  the 
$350,000  raised  by  him  at  the  bank.  This  memorandum 
was  so  delivered  before  the  contract  was  signed,  and 
McGeoch  saw  it  and  made  no  objection  to  it.  It  has  the 
force  of  a  direct  statement  to  Welis  that  he  (McGeoch)  had 
thus  actually  invested  in  the  deal  $700,000,  including  the 
bank  debt  of  $250,000.  Besides,  the  oral  testimony  alone, 
on  the  same  subject,  is  quite  sufficient  to  prove  that  such 
^presentations  were  repeatedly  made  by  McGeoch  to  WeUa 
daring  tiie  negotiations. 

n.  The  conclusions  we  have  rea<died  as  to  the  law  of  this 
0186  render  it  necessary  to  determine  the  following  ques- 
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tions:  First  "Were  such  representations  true  or  false?  If 
false,  secondj  were  they  fraudulently  made  by  McOeochf 
And,  thirds  did  WdU  rely  upon  them,  and  make  and  per- 
form the  contract  of  July  17,  1883,  on  the  faith  of  them, 
believing  them  true? 

1.  Were  the  above  representations  true  or  false?  It  is  ad- 
mitted by  all  the  counsel  that  McOeoch  retained  in  his  bands 
the  share  of  Wells  in  the  profits  of  the  wheat  deal  of  1882, 
being  $139,352.78,  and  that  he  invested  the  same  by  author- 
ity of  Wells  in  the  lard  deal.  Hence  the  representation 
by  McOeoch  that  the  amount  of  the  money  of  W^Us  in  his 
hands  which  he  so  invested  was  but  $100,465.59,  was  not 
true;  the  actual  amount  was  $239,808.17. 

As  to  the  representation  by  McGeoch  that  he  had  put  into 
the  lard  deal  $700,000,  his  counsel  claim  that  it  was  sub- 
stantially true.  A  large  amount  of  testimony  is  directed  to 
this  point;  and  much  argument  has  been  employed,  and 
many  ingenious  theories  advanced,  by  both  sides,  to  dem- 
onstrate the  truth  or  falsity  of  this  representation.  To  one 
not  an  expert  accountant,  the  combination  of  figures  and 
accounts  involved  in  these  theories,  and  pressed  upon  us  in 
the  argument,  are  quite  bewildering,  and  it  must  be  added 
that  none  of  them  are  satisfactory.  Fortunately,  the  rec- 
ord furnishes  us  the  means  of  solving  the  question. 

It  is  an  admitted  fact  in  the  case  that  the  losses  in  the 
lard  deal  amounted  to  $2,352,036.52.  The  proofs  are  very 
satisfactory  that,  by  the  compromise  with  the  creditors  of 
McGeoch,  Everingham  &  Co.,  there  was  released  on  account 
of  the  indebtedness  incurred  in  the  lard  deal  $513,637.76. 
This  appears  in  the  testimony  of  Stoltz,  the  book-keeper  of 
that  firm,  and  by  an  account  furnished  by  him,  showing  the 
entries  made  in  the  books  of  that  firm,  after  its  debts  and 
the  expenses  of  the  receiver  had  been  paid,  to  balance  and 
close  the  accounts  of  the  firm.  It  is  undisputed.  More- 
over, it  is  just  about  the  sum  we  should  expect  to  find;  for 
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such  indebtedness  amounted  to  something  over  $1,000,000, 
and  the  amount  released  by  the  compromise  was  fifty  per 
cent,  thereof.     Deducting  the  amount  released  by  the  com- 
promise from  the  total  loss,  we  have  $1,838,498.76,  which 
is  the  amount  paid  by  both  parties  on  account  of  losses,  in- 
cluding the  costs  and  expenses  above  mentioned.    Of  this 
last  sum  it  is  conceded  that  Wells  paid  $1,139,808.17.    As 
a  matter  of  course,  the  difference  between  the  two  sums 
last  mentioned,  which  is  $698,690.59,  is  the  total  sum  paid 
by  McGeoch.     Deduct  therefrom  the  sum  afterwards  paid 
by  him  to  the  receiver,  and  we  have  $473,690.59;  which  is 
the  amount  he  had  put  into  the  lard  deal  when  he  repre- 
resented  to  Wdls  that  he  had  thus  put  in  $700,000.     He 
therefore  overstated  his  investment  $226,309.41,  in  addition 
to  the  understatement  of  WeUs^  investment  above  mentioned. 
The  following  table  will  show  the  above  computation  in  a 
more  condensed  form : 

Totalloss   12,852,036  53 

Released  by  the  compromise 518,537  76 

P^d  by  both  parties $1,838,498  76 

WeCU  paid  — 

Tobanks    1675,000  00 

In  McOeoch's  hands,  admitted  by  him   100,455  39 

One  half  profit  of  wheat  deal  of  1882,  in 
McQeoeKa  hands,  not  accounted  for  by 
him  189,852  78 

Paid  to  receiver 225,000  00 

1,139,808  17 

JfcGeoc/i  invested  in  lard  deal  $698,690  59 

Deduct  his  payment  to  receiver 225,000  00 

PaidbyJfcOcoc/ibefore  July  17,  1888 $473,690  59 

UtQtoch  represented  his  investment  to  be 700,000  00 

He  actually  had  invested  only 473,690  59 

IfcGeoc/i  overstated  his  payments $226,309  41 

He  understated  the  amount  of  Well^  money  in  his  hands        139,352  78 

Total  : $365,662  19 
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This  method  of  ascertaining  the  amount  paid  into  the 
lard  deal  by  McOeoch  renders  it  quite  unnecessary  to  ascer- 
tain the  sources  from  whence  the  money  came.  The 
amount  may,  probably  does,  include  the  capital  of  McGeoch 
invested  in  the  firm  of  McGeoch,  Everinghara  &  Co.,  and 
his  share  of  the  commissions  theretofore  earned  by  that 
firm.  It  is  maintained  by  counsel  for  Wells  that,  by  the 
terms  of  the  settlement  between  the  parties,  these  items 
were  not  to  be  allowed  to  McGeoch,  We  do  not  so  under- 
stand the  proofs.  The  testimony  on  that  subject  was  given 
by  Mr.  Winfield  Smith,  one  of  WelW  attorneys,  who  took 
a  leading  part  for  Wells  in  the  negotiations  which  resulted 
in  the  contract  of  July  17,  1883.  He  testified  that,  during 
the  negotiations  (probably  near  the  close  thereof),  he  had  a 
conversation  with  McGeoch  and  Mr.  Finch  (one  of  his  coun- 
sel), in  which  McGeoch  assented  to  the  proposition  that  the 
capital  stock  of  the  firm  "  was  not  to  be  considered  one  of 
the  debts  due  from  the  firm  which  McGeoch  and  WeUs 
would  have  to  assume  or  endeavor  to  pay,  in  whole  or  in 
part."  This  proposition  seems  to  have  been  carried  out 
The  representations  made  by  McGeoch  as  to  the  amount  he 
had  invested  in  the  lard  deal  were  made  before  the  above 
conversation  took  place;  and,  in  order  to  determine  whether 
such  representations  were  fraudulent  or  not,  aU  the  money 
he  so  invested,  no  matter  from  what  source  derived,  should 
be  allowed  him.  Moreover,  aside  from  the  question  of 
fraud,  in  an  accounting  between  the  parties  of  their  invest- 
ment in  the  lard  deal,  we  do  not  think  the  above  under- 
standing or  agreement  as  to  capital  is  sufficiently  broad  to 
exclude  the  allowance  to  McGeoch  of  the  proceeds  of  his 
share  of  capital  and  commissions  which  he  had  theretofore 
drawn  out  and  invested  in  such  deal.  The  allowance  of 
these  items  to  him  does  not  seem  to  conflict  with  the  agree- 
ment that  the  capital  stock  of  the  firm  was  not  to  be  con- 
sidered a  debt  of  the  firm  which  the  parties  were  to  assume 
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or  endeavor  to  pay.  The  agreement  was  satisfied  when, 
by  the  failure  of  the  firm,  the  partners  therein,  other  than 
McOeochy  lost  a  large  portion  of  the  capital  they  had  in- 
vested in  the  business.  McQeocKs  capital  and  his  share  of 
the  commissions  had  already  been  drawn  out  and  invested 
in  the  deal,  and  the  amount  thereof  thereby  ceased  to  be  a 
liability  of  the  firm.  The  agreement  affects  only  such  cap- 
ital as  remained  a  liability  of  the  firm. 

2.  Having  determined  that  McOeochy  in  his  own  interest, 
overstated  to  WelU  his  investment  in  the  lard  deal,  and  un- 
derstated the  amount  of  WelUf  money  in  his  hands  which 
he  (MeOeoch)  invested  in  the  same  deal,  and  having  deter- 
mined, also,  the  aggregate  amount  thus  overstated  and  un- 
derstated, we  will  now  proceed  to  consider  whether  -such 
misrepresentations  were  fraudulently  made  by  McGeooh. 

This  question  requires  but  little  discussion.  If  McGeoeh 
knew  that  he  was  overstating  his  own  investment  or  under- 
stating the  amount  of  WeUs"  money  in  his  hands  which  he 
invested  in  the  lard  deal,  his  representations  were  fraudu- 
lent. If  such  representations  were  made  in  ignorance  of 
the  real  facts,  they  were  equally  fraudulent ;  the  fraud  in 
the  latter  case  consisting  in  his  assuming  to  know  facts  ad- 
verse to  the  interests  of  WeUs^  which  he  knew  nothing  about 
and  which  had  no  existence.  Miner  v.  Medbury^  6  Wis. 
295. 

It  would  be  unreasonable  to  hold  McGeooh  to  the  duty  of 
exact  knowledge  of  the  amount  of  his  investments,  but  it  is 
not  unreasonable  to  hold  him  to  the  duty  of  knowing  ap- 
proximately such  amounts.  The  books  of  his  two  houses, 
at  Chicago  and  Milwaukee,  would  have  shown  those  facts 
^th  reasonable  accuracy,  had  he  consulted  them;  and  it 
would  not  have  been  a  difficult  matter  for  him  to  obtain 
^e  information  at  very  short  notice.  The  county  court 
found  that  he  was  no  book-keeper,  but  this  finding  must  be 
^ea  with  some  qualification ;  it  probably  means  that  ho 
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was  not  an  expert  book-keeper.  It  certainly  cannot  be 
truthfully  said  of  a  man  who  had  capacity  to  conduct,  and 
did  conduct,  commercial  transactions  amounting  to  millions 
of  dollars  in  each  year,  usually  with  great  success,  and  who 
can  claim  rank  with  the  ablest  business  men  in  the  country, 
that  he  has  no  knowledge  of  book-keeping.  But,  if  he  was 
unable  to  ascertain  the  amount  of  his  investments  by  a  per- 
sonal examination  of  his  own  books,  he  had  in  his  employ- 
ment capable,  expert  book-keepers,  who.  kept  such  books 
and  knew  all  about  their  contents,  who,  if  desired,  would 
readily  have  given  him  the  required  information.  In  the 
circumstances  of  this  case,  there  is  no  admissible  theory 
upon  which  it  can  be  truly  said  that  such  misrepresentations 
are  consistent  with  honesty  of  purpose.  He  either  knew 
that  the  representations  were  grossly  false,  or  he  made 
them  recklessly,  without  stopping  to  inquire  whether  they 
were  true  or  false.  In  either  case,  as  before  observed,  the 
misrepresentations  were  fraudulent. 

3.  We  are  now  to  inquire  whether  WeUa  relied  upon  such 
false  and  fraudulent  misrepresentations  made  by  McGeoch, 
and  made  and  performed  the  contract  of  July  17,  1883, 
on  the  faith  of  them,  believing  them  to  be  true.  The 
proofs  tend  to  show  that  accounts  of  the  transactions  in 
Chicago  in  the  lard  deal  were  frequently  transmitted  to  P. 
McGeoch  &  Co.,  at  Milwaukee,  and  that  WeUs  had  free 
access  to  them.  From  this  it  is  argued  that  he  might  have 
known,  had  he  taken  the  trouble  to  investigate,  the  true 
condition  of  the  deal  at  any  given  time,  and  that  his  failure 
to  do  so  was  negligence  which  is  fatal  to  his  right  to  re- 
cover in  this  action.  It  may  be  true  that  WeUs  had  access 
to  the  means  of  thus  ascertaining  the  condition  of  the  deal 
and  the  amount  invested  therein  by  McGeoch;  but  it  is  cer- 
tain that  he  did  not  do  so.  When  we  consider  the  extent 
and  magnitude  of  the  transactions  of  the  deal,  the  length 
of  time  which  they  cover,  and  that  none  of  them  occurred 
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under  the  personal  snpervision  of  WeUs;  and  the  further 
facts,  which  clearly  appear  in  the  evidence,  that  WeUs  had 
most  unboanded  confidence  in  the  ability  and  integrity  of 
MeOeoch^  and  in  none  of  their  numerous  transactions  had 
he  given  any  personal  attention  thereto,  but  trusted  en- 
tirely to  McOeoch^ — we  cannot  say  that  he  was  guilty  of 
negligence  in  failing  to  keep  himself  personally  advised  of 
the  condition  of  the  deal.  In  other  words,  we  think  he  had 
a  right  to  rely  upon  the  representations  of  McGeoch  in  re- 
spect to  the  amount  of  money  invested  by  him  in  the  deal, 
both  of  his  own  money  and  that  of  WdU, 

As  to  the  $139,000  of  WeUs^  money  in  his  hands,  being 
the  profit  of  the  wheat  deal  of  1882,  it  is  suflBcient  to  say 
that  Wells  had  not  forgotten  that  he  had  that  sum  in  the 
hands  of  McOeoch^  but  he  supposed  the  dealings  on  their 
joint  account,  after  the  wheat  deal,  had  reduced  that  amount 
to  a  little  over  $100,000.  The  representation  of  McGeoch 
in  that  behalf  was,  in  effect  (though  not  in  words),  that 
it  had  been  so  reduced.  WeUa  had  kept  no  account  of 
those  dealings;  trusting,  as  he  had  a  right  to  do,  to  the  in- 
tegrity of  McOeoch  to  properly  account  for  all  sums  in  his 
hands.  He  was  justifiably  ignorant  of  the  fact  that  their 
joint  dealings,  after  the  wheat  deal,  had  resulted  in  a  profit 
to  him  of  over  $100,000,  which  McGeoch  had  in  his  hands, 
leaving  the  $139,000  intact.  McGeoch  cannot  now  be  heard 
to  say,  after  WelU  had  trusted  him  so  implicitly,  that,  al- 
though he  grossly  and  fraudulently  misrepresented  the 
amount  of  their  respective  investments,  still  WelU  had  no 
right  to  believe  his  statements.  We  do  not  care  to  discuss 
this  question  further.  The  testimony  convinces  us  that 
ITrfZ^  had  the  right  to  rely  upon  the  statement  of  McGeoch 
in  the  premises,  that  he  did  rely  upon  them  implicitly,  and 
that  on  the  faith  of  them,  and  believing  them  to  be  true, 
he  paid  a  very  large  sum  of  money  to  discharge  their  joint 
liabilities  over  and  above  what  he  ought  to  have  paid  on  the 


Digitized  by 


Google 


234  SUPREME  COURT  OF  WISCONSIN, 

Wells  va  McQeodi. 

basis  upon  which  the  transactions  were  settled,  and  what 
he  would  have  paid  had  McOeoch  truly  stated  his  invest- 
ments. 

III.  We  are  now  to  consider  the  law  of  the  case  appli- 
cable to  the  foregoing  facts.  The  judgment  of  the  county 
court  is  rested  upon  the  propositions  that  the  wheat  deal 
of  1882  and  the  lard  deal  of  1883  contravened  a  statute 
of  Illinois,  and  were  illegal  transactions;  that  WeUs  was 
obliged  to  trace  his  alleged  right  to  recover  in  this  action 
through  such  illegal  transactions;  and  hence  that  he  can- 
not recover  therein. 

In  addition  to  pleading  the  illegality  of  those  deals  as 
defenses  to  the  action,  McOeoch^  through  his  counsel,  has 
expressed  to  us,  in  strong  and  earnest  language,  the  wrong 
and  injustice  and  the  enormity  of  the  evils  which  necessa- 
rily result  from  such  illegal  transactions,  and  has  also  de- 
nounced them  as  crimes  against  the  public.  Also,  counsel 
cited  several  cases  in  which,  in  most  impressive  language, 
the  immorality  and  illegality  of  such  transactions  are  as- 
serted. We  cordially  indorse  all  that  was  said  to  us  on 
that  subject  in  the  arguments,  as  well  as  the  language  of 
the  courts  to  which  our  attention  has  been  called.  When 
^ve  said  in  Melchoir  v.  McCarty^  31  Wis.  252,  that  "  all  con- 
tracts which  are  repugnant  to  justice,  or  founded  upon  an 
immoral  consideration,  or  which  are  against  the  general 
policy  of  the  common  law,  or  contrary  to  the  provisions  of 
any  statute,  are  void ;  and  that  if  a  party  claiming  a  right 
to  recover  a  debt  is  obliged  to  trace  his  title  or  right  to  the 
debt  through  any  such  illegal  contract,  he  cannot  recover, 
because  he  cannot  be  allowed  to  prove  the  illegal  contract 
as  the  foundation  for  his  right  of  recovery,"  —  we  stated 
the  rule  as  strongly  as  any  court  has  stated  it.  To  that 
rule  this  court  has  rigorously  adhered.  The  rule  is  element- 
ary, and  we  are  not  aware  of  any  adjudication  which  has 
denied  or  shaken  it.    Numerous  cases  sustaining  it  will  be 
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loond  in  the  brief  of  the  learned  ooansel  for  McQeoch.  It 
IB  unnecessary  to  cite  them  here,  but  reference  to  them  will 
be  made  in  the  report  of  the  case.  Thus  far,  we  are  in 
antire  accord  with  MoOeooh^  his  counsel,  and  the  learned 
county  judge. 

We  have  no  doubt  the  county  court  ruled  correctly  that 
the  wheat  deal  of  1882  and  the  lard  deal  of  1883  were  ille- 
gal transactions,  under  the  statutes  of  the  state  of  Illinois. 
They  were  also  illegal  at  the  common  law,  as  against  pub- 
lic policy.  However,  the  nature  of  the  wheat  deal  of  1882 
seems  to  be  of  little  importance  in  the  case.  WeU^  share 
in  the  profits  of  that  deal  was  left  in  the  hands  of  McOeoch^ 
and  by  him  invested  in  the  lard  deal  by  consent  and  direc- 
tion of  WeUs.  Had  McOeoch  paid  the  $139,000  to  WeUs, 
and  had  WdU  subsequently  returned  it,  or  a  like  amount, 
to  McGeochy  to  be  invested  in  the  lard  deal,  it  would  not 
be  claimed,  we  think,  by  any  one,  that  the  illegality  of  the 
wheat  deal  would  alone  protect  MoGeoch  from  accounting 
to  WeUs  for  the  money.  We  think  the  transaction  which 
actoally  took  place  is,  in  legal  effect,  the  exact  equivalent 
of  the  one  supposed. 

2.  If  it  be  true,  as  the  county  court  held,  that,  in  order 
to  establish  his  demand  against  McG^och^  WelU  was  obliged 
to  trace  bis  claim  through  such  illegal  transactions,  the 
coQDty  court  was  right  in  dismissing  the  complaint.  We 
are  clearly  of  the  opinion,  however,  that  the  ruling  of 
the  county  court  in  this  behalf  is  erroneous.  The  gravamen 
of  this  action  is  the  fraud  of  McGeoch  in  misrepresenting 
to  ITefe  the  amodnt  of  their  respective  investments  in  the 
lard  deal.  Although,  in  form,  the  demand  of  the  complaint 
is  that  the  account  of  the  transactions  in  that  deal  should 
be  surcharged  and  corrected,  yet,  in  substance  and  effect, 
the  action  is  to  recover  damages  suffered  by  WdU  by  reason 
of  the  fraud  of  McGeoch.  The  lard  transaction  is  only  in- 
volved incidentally  in  the  case.    It  is  resorted  to  only  for 
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the  purpose  of  ascertaining  whether  the  representations 
made  by  McOeoch  were  true  or  false.  There  is  no  rule  of 
law  which  prohibits  a  resort  to  an  illegal  contract  for  a 
purpose  so  purely  incidental.  The  case  is  within  the  prin- 
ciple laid  down  in  Kiewert  v.  Rindskopf^  46  Wis.  481.  In 
the  opinion  by  Mr.  Justice  Okton,  it  is  there  said :  "  The 
gravamen  of  this  action  is  the  fraud  practiced  by  the  de- 
fendant in  obtaining  the  two  thousand  dollars  from  the 
plaintiff  by  falsely  representing  that  this  sum  was  within 
and  a  part  of  the  contract  with  Wight,  and  that  the  sum 
agreed  to  be  paid  to  Wight  was  three  thousand  dollars, 
when  in  fact  it  was  only  one  thousand  dollars.  Where 
money  is  so  charged  to  have  been  obtained  by  fraudulent 
representations,  the  only  material  questions  to  be  consid- 
ered are:  First  Were  such  representations  intentional, 
material,  and  false?  Second,  Did  they  produce  a  false  im- 
pression on  the  mind?  Third,  Were  they  the  inducement 
of  the  payment?  Fourth,  Were  they  relied  upon  as  being 
true?  If  these  elements  are  present,  they  constitute  a  posi- 
tive fraud  without  exception;  and  the  matters  to  which 
such  fraudulent  representations  relate,  whether  legal  or 
illegal,  will  not  lessen  the  fraud,  or  affect  the  liability  of  the 
guilty  party.  Kerr,  Fraud  &  M.  73 ;  Smith  v.  Mariner^  5 
Wis.  551;  KeUey  v,  Sheldon^  8  Wis.  258;  ReyndL  v.  Sprye, 
21  Law  J.  Ch.  633." 

There  is  no  serious  conflict  of  authority  on  this  subject. 
Nearly  all  the  cases  involving  the  question  ari>  in  harmony 
with  Kiewert  v,  Rindekqpf.  Many  of  these  cases  are  cited 
in  the  brief  of  counsel  for  Wellsj  and  will  be  preserved  in  the 
statement  of  their  argument  in  the  report  of  the  case. 

All  the  conditions  of  a  recovery  required  in  Kietjoert  v. 
RindsJcopf  are  established  in  this  action ;  hence  Wella  is 
entitled  to  recover. 

3.  It  is  scarcely  necessary  to  add  that  the  full  release 
of  McOeoch  by  Wells  from  all  claims  and  demands  on 
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account  of  the  lard  deal,  contained  in  the  contract  of  July 
17, 1883,  is  no  obstacle  to  a  recovery  in  this  action ;  the 
contract  having  been  obtained  by  the  fraud  of  McGeoch. 
Such  release  may  have  excluded  WeUs  from  any  share  of 
the  money  remaining  in  the  receiver's  hands  after  his  trust 
was  executed,  but  it  is  not  perceived  how  it  can  conclude 
WelU  in  this  action,  which  is  founded  upon  the  fraud  of 
McGeoch, 

IV.  The  only  remaining  question  is  that  of  damages.    The 
gravamen  of  the  action  being  the  fraud  alleged,  it  is  plain 
that  WeUa  should  recover  all  that  he  paid,  by  reason  of  such 
fraud,  in  excess  of  what  he  would  have  been  required  to 
pay  on  the  agreed  basis  had  McGeoch  represented  the  in- 
vestments truthfully.  That  is  to  say  he  may  recover  what  he 
lost  by  reason  of  the  fraud.    But  he  cannot  recover  a  sum 
which  will  reduce  his  payments  on  account  of  the  lard  deal 
below  what  he  would  have  been  required  to  pay  on  an  ac- 
cocmting  between  the  parties,  for  it  cannot  be  correctly  said 
that  he  has  lost  anything  beyond  that  limit.    The  amount 
of  such  loss  is  easily  ascertained.    It  is  measured  by  the  ex- 
tent of  ^the  misrepresentations  by  McGeoch  in  his  own 
favor,  subject  to  the  limitation  just  mentioned.     We  have 
already  seen  that  these  amount   to  $865,662.19  against 
^ells.    Hence,  in  order  to  indemnify  Wells  for  the  conse- 
quences of  McGeoclCs  fraud,  the  latter  should  pay  WelU  one 
*aif  the  amount  last  above  stated,  to  wit,  $182,831.10,  less 
^^J  Sum  necessary  to  be  deducted  in  order  to  make  WeUi 
P^y^ents  equal  the  amount  he  ought  to  pay,  as  that  amount 
^ould  be  ascertained  were  an  account  of  the  lard  deal  stated 
^^^een  the  parties.     This  will  place  WelU  in  the  same 
P^ition  that  he  would  have  been  in  had  McGeoch  represented 
"^^^  respective  investments  truly,  and  had  the  amount  that 
^*^>  upon  the  agreed  basis,  ought  to  have  paid,  been  ad- 
]^tecl  accordingly. 
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In  order  to  find  whether  one  half  the  aggregate  of 
McGeocKa  misrepresentations  of  the  investments  made  by 
him  in  the  lard  deal  for  himself  and  for  WdU  exceeds  the 
sum  which  WelU  ought  to  recover,  we  will  see  how  an  ac- 
count stated  would  stand : 
Both  parties  paid $1,838,496  « 

Onehalf  is 9919,349  88 

WelXi  agreed  to  pay,  in  addition 25,000  00 

TT-rffo  ought  to  pay ., $944,249  38 

He  paid .* 1,139,806  17 

WeOs  overpaid $195,568  79 

JfcGcoc/j  ought  to  pay $894,249  38 

He  paid  only 698.690  59 

McOeocKs  deficiency $195,558  79 

But  there  remained  in  the  hands  of  the  receiver  after  the 
business  was  closed  and  all  demands  paid,  the  sum  of 
$27,836.32.  In  the  absence  of  a  special  agreement  to  the 
contrary,  this  money  belonged  to  the  parties  in  equal 
shares.  Hence,  in  the  accounting,  $13,918.16  should  be 
deducted  from  WeUs*  overpayment,  as  above  stated,  to  find 
the  maximum  limit  of  his  recovery.  Had  there  been  no 
surplus,  Wdls  would  recover  $182,831.10,  and  would  be 
compelled  to  lose  the  difference  between  that  sum  and  the 
amount  he  overpaid  ($195,558.79),  because  of  the  illegality 
of  the  lard  deal,  which  bars  a  recovery  on  an  account 
stated.  But,  inasmuch  as  there  was  a  surplus,  we  state  the 
account  in  the  interest  of  JUcGeochy  and  find  that  the  re- 
covery should  be  reduced  to  $195,558.79  —  $13^918.16= 
$181,640.63. 

By  the  Court. —  The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  will  be  remanded  with  directions  to 
its  successor,  the  superior  court,  to  render  judgment  for  the 
plaintiff  for  $181,640.63,  and  interest  thereon  at  seven  per 
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cent  per  annam  from  July  17,  1883,  to  the  date  of  the 
judgment. 

A  motion  by  the  respondent  for  a  rehearing  was  denied 
March  27,  1888. 


Bbown,  Respondent,  vs.  Phillips  and  others,  Appellants. 

January  IS  —  Jarmary  SI,  1888, 

(Jr-SJ  Constitutional  law:  Woman  suffrage:  Electiona  pertaining  to 
school  matters,    f4J  Pleading:  Conclusions  of  law:  Demurrer, 

1.  Under  sec  1,  art  III,  Const.,  the  legislature  may,  bj  law  approved 

by  the  people  as  therein  prescribed,  extend  the  right  of  suffrage 
to  women. 

2.  An  '  *  election  pertaining  to  school  matters,"  within  the  meaning  of 

ch.  211,  Laws  of  1885  (which  gives  to  women  the  right  to  vote  at 
such  elections),  is  an  election  for  the  choosing  of  school  o£floers  or 
school  employees.  The  mere  fact  that  a  city,  county,  or  state  of- 
ficer, as  incident  to  his  oflSce,  is  required  to  do  some  act  which  may 
afifect  schools  (as  where  a  mayor  appoints  school  commissioners), 
does  not  make  the  election  of  such  officer  one  pertaining  to  school 
matters. 

8.  It  ufould  seem  that  where  school  officers  and  other  officers  are  re- 
quired to  be  voted  for  upon  the  same  baUot,  the  inspectors  of  elec- 
tion are  not  authorized  to  receive  the  votes  of  women  even  for 
such  school  officers. 

4  In  an  action  against  inspectors  of  election  for  refusing  to  receive 
the  vote  of  a  woman,  allegations  of  the  complaint  that  the  plaint- 
iff "  was  a  legally  qualified  elector  .  .  .  and  was  entitled  to 
vote  at  such  election,"  are  held  to  be  mere  conclusions  of  law  and 
not  to  be  admitted  by  a  demurrer. 

APPEAL  from  the  Circuit  Court  for  Racine  County. 

The  substance  of  the  complaint  is  thus  stated  by  Mr. 
Justice  Casboday: 

The  complaint  in  this  action  alleges,  in  effect,  that  the 
plaintiff,  a  woman  of  lawful  ago  and  a  citizen  of  the  United 
States  and  of  Wisconsin,  was  April  5,  1887,  a  resident  of 
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the  Second  ward  of  the  city  of  Racine,  and  had  so  resided 
continuously  for  the  nine  years  immediately  prior  thereto; 
that  on  said  day  the  annual  municipal  election  in  and  for 
said  city  was  held  in  the  several  wards  therein,  for  the 
election  of  mayor,  city  clerk  and  comptroller,  justice  of 
the  peace,  assessor,  city  marshal,  an  alderman  for  each 
ward,  and  a  supervisor;  that  said  election  was  one  "per- 
taining to  school  matters;"  that  the  defendants  were  the 
qualified  and  acting  inspectors  of  election  in  and  for  said 
ward,  constituting  one  of  the  election  districts  in  said  city, 
at  said  municipal  election  held  on  that  day  at  the  usual  poll- 
ing place  in  and  for  said  ward;  that  the  plaintiff  was  on 
said  day  a  legally  qualified  elector  at  said  election,  and  en- 
titled to  vote  in  said  ward,  and  possessed  none  of  the  dis- 
abilities enumerated  or  referred  to  in  ch.  211,  Laws  of  1885; 
that  within  the  prescribed  hours  for  voting,  at  said  voting 
place  in  and  for  said  ward,  she  did  oflfer  publicly  to  said  in- 
spectors, then  present,  a  ballot  with  the  names  of  candi- 
dates thereon  for  the  respective  oflBces  of  mayor,  clerk  and 
comptroller,  alderman,  and  supervisor,  and  with  the  names 
of  candidates  stricken  out  thereon  for  the  respective  offices 
of  justice  of  the  peace,  assessor,  and  city  marshal ;  that 
said  inspectors,  acting  as  such,  did  then  and  there  refuse  to 
receive  and  rejected  said  ballot,  and  did  then  and  there 
neglect  and  refuse  to  administer  to  the  plaintiff  the  oaths 
and  each  of  them  prescribed  by  sees.  36,  38,  R.  S. ;  that  she 
at  the  same  time  delivered  to  said  inspectors  her  affidavit, 
together  with  the  affidavits  of  two  freeholders  of  the  ward, 
proving  her  said  residence  and  excusing  her  want  of  regis- 
tration, and  read  the  same  to  said  inspectors,  after  which 
they  did  still  refuse  to  receive  said  ballot  from  the  plaintiff 
or  permit  her  to  vote  at  said  election,  to  her  damage  $5,000, 
for  which  amount  she  demands  judgment. 

The  defendants  appealed  from  an  order  overruling  a  gen- 
eral demurrer  to  the  complaint. 
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D.  H.  Fletty  attorney,  and  T.  TF.  Spence^  of  counsel,  for 
the  appellants,  contended:     (1)  Ch.  211,  Laws  of  1885,  does 
not  confer  the  jight  of  suffrage  upon  women  except  in  elec- 
tions pertaining  directly  and  exclusively  to  school  matters. 
(2)  The  legislature  has  no  power  under  the  constitution  to 
confer  the  right  of  suffrage  upon  women.    When  the  con- 
stitution prescribes  the  functions  of  departments  of  the 
government,  or  of  its  oflBcers,  or  territorial  limits  for  gov- 
ernmental subdivisions,  or  qualifications  for  the  exercise  of 
political  rights,  there  is  thereby  secured  to  the  public,  pro- 
tection from  legislative  change,  enlargement,  or  circum- 
wription  of  such  departments,  functions,  or  rights.     See 
Gough  V.  Dorset/^  27  Wis.  131 ;  Van  Slyke  v.  Trempealeau 
Co.  F.  M.  F.  Ins,  Co.  39  id.  390;  Chandler  v.  Nash,  5  Mich. 
409;  State  ex  rd,   Crawford    v.   Eastings^  10  Wis.   525; 
McCahe  v,  MazzucheUi,  13  id.  634;  Stai^  ex  rel.  Kennedy  v. 
Brunst,  26  id.  412 ;  State  ex  reL  Wood  v.  Goldstucker,  40  id. 
124;  AU'y  Gen.  v.  McDonald,  3  id.  805;  People  ex  rd.  BoU 
ton  V.  Albertson,  55  N.  T.  50;  Page  v.  Allen,  58  Pa.  St.  338; 
DeUs  V.  Kennedy,  49  Wis.  556;  Minor  v.  Happersett,  21 
Wall  163,  170,  172;  Cooley  on  Const.  Law,  251;  People  v. 
Draper,  15  N.  Y.  543;  Cooley's  Const.  Lira.  (4th  ed.),  104. 
The  proviso  in  subd.  4,  sec.  1,  art.  Ill,  Const.,  under  which 
the  law  in  question  was  passed,  provides  that  the  legislature 
may  extend,  bj'  law,  the  right  of  suffrage  to  persons  not 
therein  enumerated.     The  word  enumerate  is  defined  by 
Webster  as  "  to  number,  to  tell  oflf,  or  count  by  numbers;" 
and  it  must  refer  to  the  four  classes  of  persons  distinctively 
numbered  or  told  oflf  in  subd.  1-4  of  the  section.    The  leg- 
islature might,  in  the  manner  indicated,  add  to  or  enlarge 
those  classes,  but  could  not  change  the  indispensable  quali- 
fications of  sex,  age,  and  residence  in  the  state.    This  con- 
struction of  the  constitution  has  just  been  recognized  by  the 
legislature  and  the   people   by  passing   a    constitutional 
amendment  by  which  an  express  power  has  been  vested, 
VOU71-16 


Digitized  by 


Google 


242  SUPREME  COURT  OF  WISCONSIN, 

Brown  vs.  Phillips  and  others. 

within  certain  limits,  to  fix  the  necessary  time  of  residence 
of  any  voter  in  his  election  district.  And  the  history  of 
•the  proviso  and  of  the  whole  of  art.  Ill,  in  the  constitutional 
convention,  shows  that  it  was  intended  to  limit  the  power 
of  the  legislature  within  the  provisions  of  the  first  para- 
graph of  sec.  1.  (3)  An  inspector  of  election  is  not  liable 
to  an  action  for  damages  to  a  person  claiming  to  be  an 
elector,  for  refusing  to  receive  his  vote  in  a  new  and  doubtful 
case,  in  the  absence  of  proof  of  malice.  Jenkins  v.  Watdron, 
11  Johns.  114;  Weckedy  v,  Geyer,  11  Serg.  &  ft.  35;  (7ati/- 
field  V.  Bullock,  18  B*  Mon.  496 ;  Morgan  v.  Dxidley,  id.  698: 
Carter  v.  Harrison^  5  Blackf.  138;  Gordon  v.  Farrar,  2 
Doug.  411;  Peavey  v.  Bobbins,  3  Jones,  Law,  339;  Bail  v. 
Potts,  8  Humph.  225;  Fausler  v.  Parsons,  6  W.  Va.  486; 
State  V,  McDonald,  4  Harr.  (Del.),  555;  Dwight  v.  Bice,  5 
La.  Ann.  580;  Bevard  v.  Hoffman,  18  Md.  479;  Zeiler  « 
Chaj^an,  54  Mo.  502;  TJ.  8,  v.  Gillis,  2  Cranch  C.  C.  44. 
The  sole  reasoning  Upon  which  the  decision  of  this  question 
in  Gillespie  v.  Palmer,  20  Wis.  557-8,  is  founded,  is  inappli- 
cable to  the  case  at  bar;  and  the  opinion  in  that  case  has 
been  subjected  to  the  animadversion  of  this  court  more  than 
once.  See  Sawyer  v.  Bodge  Co.  Mut,  Ins.  Co.  37  Wis.  524; 
Boxmd  V.  Wis.  Cent.  B.  Co.  45  id.  579. 

For  the  respondent  there  was  a  brief  by  Bowlands  & 
Bowland,  and  oral  argument  by  W.  W.  Bowlands  and  /.  C. 
Sloan.  They  contended,  inter  alia,  that  ch.  211,  Laws  of 
1885,  is  a  valid  act.  A  state  constitution  is  not  a  grant  but 
a  restriction  upon  the  powers  of  the  legislature;  and  the  na- 
tional and  state  constitutions  impose  the  only  limitations 
upon  the  legislative  power.  To  warrant  a  court  in  declaring 
an  act  of  the  legislature  void  and  of  no  eflfeot,  there  must  be 
a  conflict  between  said  act  and  these  fundamental  instru- 
ments, and  such  conflict  must  be  clear  and  free  from  rea- 
sonable doubt.  Sec.  1,  art.  Ill,  Const,  of  Wis.,  therefore 
confers  upon  all  the  persons  mentioned  therein  the  right  of 
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suffrage,  and  this  right  the  legislature  cannot  take  away, 
abridge,  or  impair,  except  for  crime.  The  proviso  con- 
tained in  snbd.  4  of  sec.  1,  does  not  confer  upon  the  legisla- 
ture power  to  extend  suffrage.  That  pawer  already  exists, 
and  the  object  of  the  proviso  is  merely  to  abridge  that  power 
by  declaring  that  no  such  law  shall  be  in  force  until  the 
same  shall  have  been  submitted  to  the  people,  etc. 

Inspectors  of  election  are  ministerial  officers,  and  malice 
in  the  rejecting  of  ballots  by  them  need  not  be  alleged  or 
proved.  Gillespie  v.  Palmer^  20  Wis.  544;  Lombard  v.  OU 
liver ^  3  Allen,  1 ;  Gatee  v.  Neal^  28  Pick.  808;  Capen  v.  Fos- 
ter^ 12  id.  485;  Bacon  v.  Benchley^  2  Cush.  100;  Goetchets$ 
v.  Matthewson,  61  N.  T.  420. 

The  municipal  election  held  in  the  city  of  Eacine  on  April 
5, 1887,  was  an  election  pertaining  to  school  matters,  such  as 
was  contemplated  by  ch.  211,  Laws  of  1885.  The  commis- 
sioners who  constitute  the  board  of  education  in  Eacine  are 
appointed  by  the  mayor  and  confirmed  by  the  common 
council.  All  contracts  entered  into  by  the  board,  except 
tiie  employment  of  teachers,  are  required  to  be  counter- 
Mgned  by  the  city  comptroller.  The  legislative  functions  of 
the  county  are  exercised  by  the  board  of  supervisors^  in 
vhich  the  city  is  represented.  For  these  officers  the  plaint- 
iff attempted  to  vote;  and  it  is  manifest  that  an  election  at 
which  they  are  chosen  necessarily  pertains  to  school  mat- 
ters. If  women  cannot  vote  at  the  municipal  election,  they 
can  have  no  voice  in  the  control  or  management  of  the 
schools  of  Bacine;  and  the  act  of  1685  will  be  inoperative 
in  that  city  and,  indeed,  in  most  if  not  all  of  the  cities  of 
the  state.  The  only  elections  pertaining  exclusively  to 
school  matters  are  to  be  found  in  school-district  meetings. 
If  the  legislature  had  intended  a  limitation  to  school  dis- 
tricts of  this  right  of  suffrage,  they  certainly  would  have 
t»ed  terms  to  designate  such  intent.  The  clear  inten- 
tion of  the  act  is,  in  recognition  of  the  vast  importance  to 
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the  state  of  school  matters,  and  assigning  that  as  a  reason, 
to  extend  to  women  full  and  complete  suffrage  at  all  elec- 
tions affecting  in  any  manner  the  schools  of  the  state. 
The  following  opinion  was  filed  January  31,  1888: 

Cassoday,  J.  The  plaintiff,  a  woman  of  lawful  age  and 
a  citizen  of  this  state  and  the  United  States,  and  long  a  resi- 
dent of  the  Second  ward  of  the  city  of  Racine,  claimed  the 
right  to  vote  under  and  by  virtue  of  ch.  211,  Laws  of  1885; 
and  accordingly  offered  to  vote  in  that  ward  at  the  last 
annual  municipal  election  in  that  city,  for  candidates  for 
the  respective  offices  of  mayor,  city  clerk  and  comptroller, 
alderman,  and  supervisor.  The  defendants,  as  inspectors 
of  such  election  for  that  ward,  refused  to  receive  her  vote 
or  allow  her  to  swear  it  in.  This  action  is  to  recover  dam- 
ages sustained  by  reason  of  such  refusal. 

1.  It  is  contended  on  the  part  of  the  defendants  that 
the  chapter  under  which  such  right  is  claimed  is  wholly  in- 
operative, because  it  was  never  adopted  as  required  for  an 
amendment  to  the  constitution  by  art.  XII,  Const,  of  Wis. 
That  article  requires  that  any  such  amendment  ''shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of 
the  two  houses,"  in  two  successive  legislatures,  and  then 
approved  and  ratified  by  the  people,  before  it  becomes 
binding.  The  act  in  question  was  only  so  agreed  to  by  one 
legislature,  and  then  approved  and  ratified  by  the  people  at 
the  general  election  in  the  following  year.  There  is  no 
claim  that  such  adoption  was  in  compliance  with  that  arti- 
cle of  the  constitution.  On  the  contrary,  it  is  contended 
on  the  part  of  the  plaintiff  that  under  another  article  of 
the  constitution  it  was  competent  to  "  extend,  by  law,  the 
right  of  suffrage"  to  women,  if  "submitted  to  a  vote  of 
the  people  at  a  general  election,  and  approved  by  a  majority 
of  all  the  votes  cast  at  such  election."  Subd.  4,  sec.  1,  art. 
Ill,  Const,  of  Wis.    Such  was  manifestly  the  opinion  of 
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the  members  of  the  legislature  enacting  it.  It  is  conceded 
that  the  chapter  in  question  was  so  agreed  to,  and  then  so 
submitted  and  so  approved.  The  contention  is,  however, 
that  women  do  not  belong  to  the  class  of  "  persons "  to 
whom  "the  right  of  suffrage"  may  thus  be  extended  "by 
law.**  The  argument  is  that  such  "right  of  suffrage" 
could  only  be  so  extended  "  by  law  "  to  such  "  persons  "  as 
were  not  "  enumerated "  in  "  classes "  in  that  article,  but 
otherwise  having  the  qualifications  therein  required.  That 
is  to  say,  according  to  the  argument,  such  right  could  only  be 
so  extended  to  such  "  male  "  persons, "  of  the  age  of  twenty- 
one  years  or  upwards,"  as  had  "resided  in  the  state  for  one 
year  next  preceding  any  election,"  and  did  not  belong  **  to 
either  of  the  .  .  .  classes  "  therein  "enumerated."  Sec. 
1,  art.  Ill,  Const,  of  Wis.,  amended  by  ch.  272,  Laws  of 
1882.  Omitting  the  clauses  not  bearing  upon  the  question 
here  being  considered,  and  the  section  reads:  "Every  male 
person  of  the  age  of  twenty-one  years  or  upwards,  belonging 
to  either  of  the  following  classed^  who  shall  have  resided  in 
the  state  for  one  year  next  preceding  any  election,  shall  be 
deemed  a  qualified  elector  at  such  election :  (1)  Citizens  of 
the  United  States;  (2)  persons  of  foreign  birth,  who  shall 
have  declared  their  intention  to  become  citizens;  .  .  . 
(3)  persons  of  Indian  blood,  who  have  ...  ;  (4)  civil- 
ized persons  of  Indian  descent,  not  members  of  any  tribe: 
provided,  that  the  legislature  may  at  any  time  extend,  by 
law,  the  right  of  suffrage  to  persons  not  herein  enumeraXed^^ 
etc. 

It  will  be  observed  that  the  section  only  declares  such 
persons  to  be  qualified  electors  as  belong  to  one  of  the  four 
enumerated  classes,  each  of  which  must  be  composed  of 
males  of  the  requisite  age,  having  the  requisite  duration  of 
^idence.  Thus,  it  is  said  to  have  been  within  the  power 
ot  the  legislature  to  so  extend  the  right  of  suffrage  to  "  every 
iiiftle  colored  inhabitant,"  of  the  requisite  age  and  duration 
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of  residence,  by  ch.  137,  Laws  of  1849,  as  was  held,  if  not 
conceded,  in  Oille^pw  v.  Palmer^  20  Wis.  544.  This  re- 
moved one  of  the  conditions  which  formerly  attached  to 
the  first  class,  which  then  read,  "(1)  White  citizens  of  the 
United  States." 

The  argument  that  the  right  of  suffrage  could  only  be 
extended  in  this  way  to  other  dosses  of  persons  not  therein 
enumerated,  but  having  the  general  qualifications  men- 
tioned, is  certainly  very  plausible.  But  the  language  is  not 
"  that  the  legislature  may  at  any  time  extend,  by  law,  the 
right  of  suffrage  to  "  such  other  "  male  "  persons  or  classes 
having  the  general  qualifications  mentioned,  but  "  to  per- 
sons  not  herein  enumerated."  In  neither  of  the  four  classes 
do  we  find  the  word  "  male,"  and  yet  it  is  only  male  per- 
sons of  the  classes  described,  and  having  the  other  qualifi- 
cations mentioned,  that  are  therein  declared  to  be  qualified 
electors.  But  the  enumeration  therein  mentioned  is  not 
confined  to  such  male  persons  thus  classified,  but  extends  to 
any  persons  therein  "  [herein^  enumerated;"  and  may  refer 
to  any  persons  mentioned  anywhere  in  the  section.  If  this 
is  so,  then  suffrage  may  be  so  extended  to  any  persons  not 
mentioned  in  the  section.  Certainly  women  were  not  therein 
enumerated  when  this  chapter  was  enacted.  "Every  male 
person,"  however,  was  mentioned  therein,  and  then  by  sub- 
sequent language  his  qualification  as  an  "  elector  "  was  made 
to  depend  upon  age,  residence,  and  other  conditions  named. 

It  is  true,  as  claimed,  that  this  section  of  the  constitution 
must  be  regarded  as  an  implied  limitation  upon  the  legisla- 
tive power  of  the  state.  Otherwise  there  would  have  been 
no  object  in  making  it  a  part  of  the  constitution.  But  it 
contains  a  proviso  which,  to  a  certain  extent,  prevents  such 
limitation  from  becoming  operative.  This  is  done  by  affirm- 
atively declaring  "  that  the  legislature  may  at  any  time 
extendj  by  law,  the  right  of  suffrage  to  persons  not  herein 
enumerated."    The  power  to  thus  extend  the  right  of  saf- 
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frage  is  certainly  not  in  terms  coAfined  to  males.  Had  it 
been  so  intended  it  could  have  been  very  easily  so  expressed. 
Such  confinement  can  only  rest  on  mere  inference,  if  at  all; 
and  such  inference  must  arise  from  the  circumstance  that 
only  certain  classes  of  male  persons  are  therein  made  quali- 
fied electors,  leaving  other  classes  still  disqualified.  But  the 
extension  of  such  right  was  expressly  authorized  "  to  per- 
sons not"  therein  "enumerated,"  generally,  without  any 
mention  of  sex.  This  preservation  of  power  to  so  extend 
the  right  of  suffrage  was  manifestly  intended  to  relieve  the 
legislature  to  that  extent  from  the  limitations  which  other- 
wise would  have  fastened  upon  it.  To  that  extent,  then,  the 
power  of  the  legislature,  when  so  approved,  was  left  unlim- 
ited. The  exercise  of  such  power  is  not  restricted  to  males, 
nor  prohibited  from  being  exercised' as  to  females,  unless  by 
implication  of  a  remote  and  argumentative  character. 

The  question  is  not  whether  the  constitution  conferred 
the  power  to  so  extend  the  right  of  sufl'rage  to  women,  but 
whether  it  anywhere  expressly  or  by  necessary  implication 
prohibited  the  exercise  of  such  power.  It  is  not  contended 
that  there  is  any  prohibition  upon  the  exercise  of  such 
power  in  the  constitution  of  the  United  States.  There  was 
a  time  when  it  was  strenuously  urged  that  the  fourteenth 
amendment  of  that  instrument,  giving  to  all  the  right  of  citi- 
zenship, and  prohibiting  any  state  from  abridging  "  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States,"  also 
conferred  the  right  of  suffrage  upon  women,  but  the  supreme 
court  of  the  United  States  held  otherwise.  Minor  v.  Rap- 
persett^  21  Wall.  162.  According  to  their  construction  of 
the  recent  amendments,  the  matter  of  suffrage  was  left  with 
the  several  states,  subject  to  certain  conditions.  Ibid.;  U.  S. 
^.  Reese,  92  U.  S.  214;  U.  8.  v.  Oruikshank,  92  U.  S.  542.  The 
limitation  upon  the  power  to  so  extend  the  right  of  suffrage 
to  women  must,  therefore,  be  found  in  the  constitution  and 
laws  of  this  state,  or  it  does  not  exist  at  all.     It  is  certainly 
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not  to  be  found  there  in  express  terms.  Nor  do  any  of  us 
think  it  can  be  found  there  by  neee8sa7'y  implication.  Mere 
inferences  and  doubts  as  to  the  true  construction  of  the 
language  employed  will  not  justify  the  abrogation  of  a 
legislative  enactment.  To  authorize  the  court  to  declare 
the  act  void,  it  should  clearly  appear  to  be  in  violation  of 
the  organic  law.  This  is  the  established  rule.  We  must 
hold  the  act  in  question  to  be  a  valid  law. 

3.  Did  ch.  211,  Laws  of  1885,  confer  upon  the  plaintiflf 
the  right  to  vote  at  the  election  mentioned  for  the  officers 
named?  The  act  is  entitled:  "An  act  relating  to  the  exer- 
cise of  the  right  of  suffrage  by  women  upon  school  matters.^^ 
The  fii'st  section  declares,  in  effect,  that  "every  woman  who 
is  a  citizen  of  this  state,  of  the  age  of  twenty-one  years 
or  upwards,  .  .  .  who  has  resided  within  the  state 
one  year,  and  in  the  election  district  where  she  offers  to 
vote  ten  days  next  preceding  any  election  pertaining  to 
school  matters^  shall  have  a  right  to  vote  at  such  election." 
The  second  section  provided  for  the  submission  of  the  act 
for  the  approval  or  disapproval  of  the  electors  of  the  state 
at  the  general  election  in  November,  1886.  The  third  sec- 
tion provided  for  taking  the  vote  thereon  "  by  separate  bal- 
lot,'* and  the  form  of  such  ballot  in  these  words :  "  For 
woman  suffrage  in  school  matters^'*  or  "Against  woman 
suffrage  m  school  matter sP  On  the  part  of  the  defendants, 
it  is  claimed  that  such  right  only  extends  to  the  voting  di- 
rectly for  school  oflBcers.  Upon  the  part  of  the  plaintiff, 
it  is  contended  that  such  right  extends  to  the  voting  for 
any  oflBcer  having  any  duties  pertaining  to  school  naatters 
however  remotely. 

la  the  city  of  Eacine,  unlike  some  cities  in  the  state,  the 
charter  provides  that  "  the  public  schools  in  said  city  shall 
be  under  the  supervision  and  management  of  the  board  of 
education,  consisting  of  one  school  commissioner  from  each 
ward.     Such  commissioners  shall  beappointed  by  the  mayor. 
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subject  to  confirmation  by  the  common  council."    Title 
XV,  Charter.     [See  tit.  XV,  ch.  313,  Laws  of  1876,  as 
amended  by  sec.  10,  ch.  59,  Laws  of  1879,  sec.  13,  ch.  133, 
Laws  of  1882,  and  sec.  16,  ch.  122,  Laws  of  1887.]    All 
contracts  entered  into  by  such  board,  except  with  teachers, 
are  to  be  countersigned  by  the  city  comptroller,  who  is  to 
keep  an  account  of  the  liabilities  incurred  by  the  board  for 
each  current  year,  and  report  the  same  to  the  council.    The 
board  of  supervisors,  in  which  cities  are  represented,  exer- 
cises all  the  legislative  functions  of  the  county  as  a  body 
corporate.    Sees.  662,  669,  670,  K.  S.    For  these  reasons,  it 
is  claimed  that  the  election  of  each  of  the  four  officers 
named — mayor,  clerk  and  comptroller,  alderman,  and  super- 
visor—  was  "an  election  pertaining  to  school  matters," 
within  the  meaning  of  the  act.    It  is  moreover  claimed 
that  the  words  employed  in  the  act  were  aptly  chosen,  and 
clearly  express  such  right  to  vote  at  such  municipal  election 
for  such  officers.     But  when  asked  whether  such  right  also 
extended  t9  the  election  of  governor  and  other  state  officers, 
the  able  counsel,  notwithstanding  his  special  study  of  the 
subject,  frankly  admitted  that  he  was  not  yet  prepared  to 
answer  the  question.     If  the  plaintiff  had  the  right  to  cast 
the  vote  offered,  then  it  would  be  very  difficult,  if  not  im- 
possible, to  give  any  substantial  reason  for  rejecting  her 
vote  for  most,  if  not  all,  state  officers, —  for  they  certainly 
perform  duties  no  more  remotely  "  pertaining  to  school  mat- 
ters" than  such  municipal  officers,  and  some  of  them  far 
more  directly.    The  same  is  true  as  to  the  several  county 
officers,  members  oi  the  legislature,  judges  of  the  courts, 
and  perhaps  members  of  Congress.    In  fact,  an  appeal  was 
made  for  such  extended  construction,  based  upon  the  sup- 
posed social,  ethical,  and  political  right  to  such  suffrage. 
Had  such  appeal  been  addressed  to  the  legislature,  hav- 
ing power  to  act  in  the  premises,  it  might  have  had  the 
effect  of  securing  the  extended  rights  now  contended  for. 
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and  in  such  clear  and  unmistakable  language  that  no  one 
could  fail  to  comprehend  them.  But,  as  conceded  by  coun- 
sel, courts  have  no  power  to  grant  suflFrage  to  anyone, 
but  are  confined  to  the  exercise  of  judicial  powers.  To  at- 
tempt, under  the  guise  of  a  liberal  construction,  to  extend 
the  act  to  objects  beyond  its  purpose,  would  be  nothing  less 
than  the  usurpation  of  powers  not  only  belonging  to  the 
legislature  but  to  the  qualified  electors  of  the  state.  The 
same  would  be  true  of  any  attempt,  under  the  guiso  of  a 
narrow  construction,  to  withdraw  the  act  from  any  of  the 
objects  within  its  legitimate  scope.  The  plain  duty  of  the 
court  is,  under  the  well-established  rules  of  law,  to  declare 
the  intention  of  the  legislature  as  expressed  in  the  act,— 
nothing  adding,  nothing  subtracting.  When  the  language 
of  an  act  is  clear  and  explicit,  then  construction  is  not  per- 
missible; or,  rather,  the  act  construes  itself.  But  when  the 
language  is  ambiguous,  we  may  resort  to  the  history  of 
the  bill  in  the  legislature,  as  well  as  to  the  established  rules 
of  construction. 

On  March  10,  1885,  "the  special  joint  committee  on 
woman  suffrage,"  in  the  legislature,  reported  three  several 
senate  bills,  numbered  respectively  164:,  208,  277,  and  one 
memorial  to  Congress,  numbered  2,  senate,  with  recom- 
mendations for  and  against.  Senate  Jour.  325.  Bill  No. 
164  S.  was  "A  bill  to  extend  the  right  of  suffrage  to 
women,"  and  was  indefinitely  postponed  by  the  senate, 
March  11,  1885.  Senate  Jour.  347.  The  memorial  to  Con- 
gress, No.  2  S.,  was  "  for  a  sixteenth  amendment  to  the 
constitution  of  the  United  States,  granting  the  right  of  suf- 
frage to  women ; "  "  was  refused  engrossment  and  third 
reading  "  by  the  senate,  March  13, 1885,  and  thus  defeated. 
Senate  Jour.  366.  Bill  No.  277  S.  was  "  A  bill  to  grant 
municipal  suffrage  to  women; "  and  "  was  indefinitely  post- 
poned," March  17, 1885.  Senate  Jour.  383.  Bill  No.  208  S. 
was  "  A  bill  relating  to  the  exercise  of  the  right  of  suffrage 
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by  women  upon  school  matters;''  and  passed  the  senate, 
March  13,  1885.  Senate  Jour.  867.  That  bill  subsequently 
passed  the  assembly  with  amendments,  which  were  con- 
curred in  by  the  senate,  and  the  same  is  the  law  in  question. 

Thus  it  appears  that  within  a  few  days  of  the  time,  when 
the  bill  incorporated  into  this  law  passed  the  senate,  that 
body  effectually  defeated  ''a  bill  to  extend  the  right  of 
suffrage  to  women,"  a  memorial  to  Congress  for  an  "  amend- 
ment to  the  constitution  of  the  United  States  granting  the 
right  of  suffrage  to  women,"  and  "  a  bill  to  grant  munici- 
pal suffrage  to  women."  In  view  of  these  facts,  can  any 
impartial  mind  deliberately  conclude  that,  notwithstanding 
the  nature  of  the  bills  and  memorial  thus  defeated,  and 
some  of  them  after  a  contest  at  a  special  hour  previously 
fixed,  the  same  body  could  for  a  moment  suppose  that  by  this 
e&actment  they  were  securing  to  women  the  same  rights  of 
soffrage  thus  proposed  to  be  secured  by  the  several  bills  and 
memorial  thus  defeated,  or  any  of  them?  An  affirmative 
answer  to  this  question  cannot  be  secured  on  the  theory  of 
the  survival  of  the  fittest.  It  can  only  be  obtained  by  con- 
Ywting  an  honorable  body  of  intelligent  men  of  the  folly  of 
defeating  what  they  wanted  to  secure,  or  adopting  what 
they  wanted  to  defeat.  Still,  if  such  is  the  manifest  pur- 
pose of  the  act  as  expressed  in  the  language  employed,  theii 
the  courts  are  bound  to  so  declare,  any  inferences  arising 
from  the  history  of  the  bill  to  the  contrary  notwithstand- 
ing. 

Turning  to  the  act  itself,  we  are  necessarily  forced  to  the 
oonviction  that  it  was  never  intended  thereby  to  extend  an 
unUmited  right  of  suffrage  to  women.  If  it  had,  the  words, 
"  upon  school  matters,"  never  would  have  been  embraced 
'   tk^  title ;  and  the  words^  "  pertaining  to  school  matters," 

re^  would  have  been  left  in  the  first  section ;  and  the 
1^1**  of  the  ballot  in  submitting  the  vote  would  not  have 
^0.taiued  the  words, "  in  school  matters."  These  several  ex- 
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pressions  are  necessarily  limitations  upon  the  word  ^^  suf- 
frage "  and  the  word  "  election."  While  the  words  "  suf- 
frage "  and  "  election  "  are  each  general  in  themselves,  yet, 
as  here  used,  they  must  each,  upon  well-established  rules  of 
construction,  ^^  be  restrained  unto  the  fitness  of  the  mat- 
ter/'—  that  is  "  school  matters."  Gillespie  v.  Palmer^  20 
Wis.  659;  Webster  v.  Morris,  66  Wis.  366.  It  was  only 
the  right  to  vote  at ''  any  election  pertaining  to  school  mat- 
ters ''  that  was  thereby  attempted  to  be  conferred.  This  is 
in  accordance  with  the  action  of  the  senate  in  defeating  the 
bill  and  the  memorial,  in  each  of  which  it  was  proposed  to 
^\\'B  women  the  unlimited  right  of  suflfrage. 

The  bill,  as  it  originally  passed  the  senate,  contained,  in 
place  of  the  words,  "  and  in  the  election  district  where  she 
otfers  to  vote,"  now  found  in  the  act,  the  words,  "and  within 
i/te  city  or  town  in  which  she  claims  a  right  to  vote."  The 
striking  out  of -these  last  words,  and  inserting  the  former, 
was  made  by  way  of  amendment  in  the  assembly,  March  26, 
1SS5  (Assem.  Jour.  814),  and  was  concurred  in  the  next  day 
b}  the  senate  (Senate  Jour.  484).  One  of  the  apparent  ob- 
jects in  making  such  change  would  seem  to  have  been  to 
dispel  any  inference  which  might  otherwise  have  arisen 
favorable  to  the  right  of  women  to  vote  at  town  meetings 
or  municipal  elections,  the  latter  of  which  had  been  defeated 
some  ten  days  before.  The  change  seemed  to  contemplate 
that  the  voting  would  only  be  in  "  election  districts,"  in  oon- 
tmdistinction  to  the  election  of  oflScers  generally  in  towns 
and  cities.  School  oflBcers  are  mostly  elected  in  districts. 
Sees,  424-432,  703,  R  S.  Of  course,  a  town,  village,  ward, 
or  city,  or  some  subdivision  thereof,  may  constitute  an  elec- 
tion district;  and  one  object  of  making  the  change  may 
have  been  in  view  of  the  right  of  women  to  vote  for  all 
school  oflBcers. 

Much  was  said,  upon  the  argument,  as  to  the  meaning  of 
the  word  "  pertaining."    It  was  claimed  to  be  of  ancient 
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origin.  It  is  said  to  be  a  sacred  word.  That  may  depend 
upon  its  use,  and  the  subject  to  which  it  is  applied.  Here 
it  is  applied  to  schools,  than  which  few  things  are  more 
sacred,  and  in  which  none  are  more  interested  than  women. 
We  apprehend,  however,  that  the  meaning  of  the  word  is 
well  understood.  Manifestly,  such  right  to  vote  is  only 
given  at  an  ^^ election  pertaining"  or  relating  "to  school 
matters."  It  is  only  "  at  such  election  " —  that  is  to  say,  at 
such  qualified  election  —  that  such  right  of  suffrage  can  be 
exercised.  And  what  are  we  to  understand  by  the  word 
"election"  as  thus  qualified?  When  standing  alone  it  is  de- 
fined as  "(1)  the  act  of  choosing;  choice;  the  act  of  select- 
ing one  or  more  from  others.  Hence,  appropriately,  (2)  the 
act  of  choosing  a  person  to  fill  an  oflBce  or  employment,  by 
any  manifestation  of  preference,  as  by  vote,  uplifted  hands, 
or  viva  voce.^^  Imperial  Diet.  Webster  gives  substantially 
the  same  definition,  but  uses  the  word  "ballot"  instead  of 
vote.  Such  qualified  election,  therefore,  must  mean  "the 
act  of  choosing  a  person  to  fill  an  office  or  employment "  in 
"  school  matters ; "  otherwise  "  such  election  "  would  not  per- 
tain or  relate  to  school  matters.  An  election  for  the  choos- 
ing of  any  school  officers  or  school  employees  would  be  an 
"election  pertaining  to  school  matters;"  and  after  very 
careful  consideration  we  are  convinced  that  the  choosing  or 
selecting  of  any  other  officers  is  not  an  "  election  pertaining 
to  school  matters,"  within  the  meaning  of  the  act. 

It  is  the  character  of  the  election  itself  which  determines 
the  right  of  women  to  participate  in  it.  The  mere  fact 
that  a  city,  county,  or  state  officer  may,  as  incident  to  his 
office,  be  required  to  do  some  act  which  may  more  or  less 
remotely  affect  schools,  does  not  make  the  election  of  such 
officer  one  pertaining  to  school  matters.  The  act  of 
the  person  so  choosing  or  selecting  by  vote  or  ballot, 
must  itself  relate  to  school  matters.  Under  the  char- 
ter of  Racine  the  mayor  was  required  to  nominate,  and 
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with  the  approval  of  the  common  council  appoint,  school 
comraissionera,  whose  duties  pertained  to  school  matters,  bnt 
the  act  of  electing  or  choosing  a  raa^'or  was  in  no  sense  the 
act  of  electing  or  choosing  such  school  commissioners. 
Much  less  was  it  so  with  the  other  oflScers  proposed  to  be 
voted  for  on  the  ballot  offered.  In  some  cities  such  com- 
missioners are  elected  by  jbhe  people.  Where  the  statutes 
require  such  commissioners,  or  other  school  officers,  to  be 
voted  for  upon  the  same  "  ballot  or  piece  of  paper,"  upoa 
which  are  the  names  of  other  "  persons  voted  for  by  such 
elector,"  it  would  seem  that  the  inspectors  of  election  are 
not  authorized  to  I'eceive  the  votes  of  women,  even  for 
such  school  officers,  since  to  do  so  would  open  the  door  for 
illegal  votes  to  be  cast  for  such  other  persons  without  any 
possibility  of  prevention  or  detection.  The  obvious  reason 
for  this  is  that  such  inspectors  are  expressly  forbidden  to 
open  any  ballot,  or  to  permit  it  to  be  opened  or  examined, 
but  are  required  to  deposit  the  same  in  the  box.  Sec.  88, 
R.  S.  After  such  deposit,  it  would,  of  course,  become  im- 
possible to  tell  which  ballots  had  been  cast  by  electors 
qualified  to  vote  for  all  officers  to  be  chosen  at  such  elec- 
tion, and  those  which  were  cast  by  persons  only  qualified 
to  vote  for  such  school  officers.  The  oath  of  inspectors  re- 
quires them  to  perform  their  duties  as  such,  "  according  to 
law."  Sec.  28,  E.  S.  Any  departure  might  subject  them 
to  severe  punishment.  It  may,  therefore,  require  further 
legislation  to  secure  the  full  benefits  of  the  rights  sought 
to  be  conferred  by  ch.  211,  Laws  of  1885.  In  this  respect, 
it  may  be  like  many  provisions  of  our  state  and  national 
constitution,  which  do  not  execute  themselves,  but  require 
legislation  in  order  to  become  effective. 

3.  The  complaint  alleges  that  the  plaintiff  "  was  a  legally 
qualified  elector  at  such  municipal  election,  .  .  .  and 
was  entitled  to  vote  ...  at  said  election."  These  al- 
legations must  be  regarded  as  mere  conclusions  of  law  from 
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the  facts  therein  stated.  The  demurrer  was  an  admission  of 
such  facts,  but  not  of  such  mere  conclusions.  Pratt  v* 
Lincoln  Co.  61  Wis.  62;  Williams  v.  Williams,  Q^  Wis.  72. 
By  the  Court — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 

A  motion  for  a  rehearing  was  denied  March  27,  1888. 


ScmLLiNO,  Administratrix,  etc..  Appellant,  vs.  The  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company,  Re- 
spondent. 

Fdyruary  28  —  March  fS7,  1888, 

'  RttUroads:  Negligence:  Injury  to  persona  on  track:  Unlawful  speed  of 
train:  Contributory  negligence:  Nonsuit 

FlaiDti£rs  intestate  was  killed  upon  the  track  of  the  defendant's  rail- 
road by  a  freight  train  approaching  from  behind  him,  but  which 
be  knew  to  be  due  about  that  time,  and  which  could  have  been  seen 
for  a  distance  of  nearly  half  a  mile.  When  the  train  was  about 
forty  rods  behind  him  he  was  walking  along  a  pathway  beside  the 
track,  and  when  it  was  within  about  forty  feet  of  him  he  attempted 
to  cross  the  track  without  having  looked  back  or  listened  for  the 
train.  Held,  that  although  there  was  evidence  tending  to  show 
that  the  train  was  running  at  an  unlawful  rate  of  speed  and  that 
signals  were  not  given  by  bell  or  whistle,  a  nonsuit  was  properly 
granted  on  the  ground  of  the  contributory  negligence  of  the  de- 
ceased.   Taylor,  J.,  dissents. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

Action  to  recover  damages  for  the  death  of  the  plaintiflPs 
husband  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant.  The  facts  are  sufficiently  stated  in  the 
opinion. 

Barlow  Pease^  for  the  appellant,  contended,  inter  alia^ 
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that  it  cannot  be  presumed  that  the  deceased  did  not  look 
or  listen.    His  negligence  in  that  regard  must  be  proved, 
Hoye  V,  C.  &  N.  W.  B.  Co.  67  Wis.  1,  15;  Iloyt  v.  Hudson, 
41  id.  Ill ;  Massoth  v.  D.  &  H.  Canal  Co.  64  N.  T.  524-529; 
Guggenheim  v,  L.  S.  (&  M.  S.  R.  Co.  9  Western  Rep.  903, 
33  K.  W.  Rep.  161.   The  fact  that  the  train  was  run  at  an  un- 
lawful rate  of  speed  is  competent  evidence  of  the  plaintiffs 
care.    He  had  a  right  to  assume  that  the  defendant  would 
obey  the  law  and  not  bring  injury  upon  him  by  its  viola- 
tion.   JV^utter  V.  B.  <&  It.  B.  Co.  60  N.  H.  483-5;  SlaUv. 
B.  <&  M.  B.  Co.  58  id.  408-410;  Clark  v.  B.  <&  M.  B.  Co.  10 
Atl.  Rep.  (N.  H.),  676;  Klanowski  v.  O.  T.  B.  Co.  57  Mich. 
525;  Whittaker's  Smith  on  Keg.  419;  Ham  v.  C.  db  N.   W. 
B.  Co.  41  Wis.  44-50;  Newson  v.  N.  T.  C.  B.  Co.  29  N.  T. 
383.     The  evidence  shows  that  when  the  deceased  first  came 
upon  the  track  from  the  highway  there  was  no  train  on 
the  track  which  could  have  been  seen  by  him,  and  that  if 
the  train  had  run  at  the  lawful  rate  of  speed  he  wpuld  not 
have  been  overtaken  by  it,  but  would  have  crossed  the  track 
in  safety  and  would  have  left  the  track  to  go  upon  his  own 
premises  when  the  train  was  still  sixty  rods  away.    The 
unlawful  speed  of  the  train  was  therefore  the  direct,  im- 
mediate cause  of  the  injury,  and  the  fact  that  the  deceased 
walked  on  the  track  did  not  in  any  way  contribute  thereto. 
Upon  another  principle  the  nonsuit  was  error.     "Where 
a  person  walking  on  a  railroad  track  is  run  over  and  killed 
by  an  engine  belonging  to  the  railroad  company,  the  com- 
pany is  responsible  in  damages  for  such  killing,  though  the 
deceased  was  guilty  of  a  want  of  ordinary  care  and  pru- 
dence in  so  walking  on  the  track,  provided  it  appear  that 
the  accident  would  not  have  occurred  if  the  agents  of  the 
railroad  company  had  used  ordinary  prudence  and  care  (in 
running  the  engine  which  caused  the  killing)  in  giving  rea- 
sonable and  usual  signals  of  its  approach  and  in  keeping  a 
reasonable  lookouV^    Baltimore  cfe  0.  B.   Co.  v.  State^  S6 
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Md.  366;  Brcnion  v.  H.  <6  St.  J.  JR.  Co.  50  Mo.  461;  Dunk- 
wan  V.  W.y  St.  L.  <&  p.  R.  Go.  10  West.  Rep.  (Mo.),  396- 
400. 

For  the  respondent  there  was  a  brief  by  Johrb-  W.  Cary, 
attorney,  and  Burton  Sanson^  of  counsel,  and  ofal  argu- 
ment by  J/r.  Sanson.  To  the  point  that  the  deceased  was 
negligent  in  failing  to  look  and  listen  before  he  went  upon 
the  track,  they  cited,  besides  cases  cited  in  the  opinion : 
Railroad  Co.  v.  Houston,  95  TJ.  S.  697;  GretJienv.  (7.,  M.  <& 
'  St.  P.  R.  Co.  22  Fed.  Rep.  609 ;  Holland  v.  C,  M.  <&  St.  P. 
R  Co.  18  id.  247;  aDonneU  v.  M.  P.  R.  Co.  7  Mo.  App. 
190;  Mulherrtn  v.  jO.,  Z.  cfe  W.  R.  Co.  81  Pa.  St.  366;  Terre 
Haute  (&  I.  R.  Co.  v.  Graham,  12  Am.  &  Eng.  R.  Cas.  80; 
Carlin  v.  C,  R.I.AP.  R.  Co.  37  Iowa,  316-323;  Murphy 
V.  G,  R.  I.  &  P.  R.  Co.  45  id.  661;  Chicago,  B.  A  Q.  R. 
Co.  V.  Olson,  12  Bradw.  245;  Bresnahan  v.  M.  C  R,  Co.  49 
Mich.  410;  LaJce  Shore  d6  M.  S.  R.  Co.  v.  Hart,  87  111.  534; 
Frazer  v.  S.  <&  If.  A.  R.  Co.  81  Ala.  185;  Mobile  <&  0.  R. 
Co.  V.  Stroud,  64  Miss.  784. 

Obton,  J.  The  undisputed  facts  of  this  case  seem  to  be 
as  follows:  A  very  long  and  heavily  loaded  freight  train  of 
the  company,  being  hauled  by  a  very  large  and  heavy  en- 
gine, was  going  from  the  junction  at  Watertown  north- 
westerly, a  short  time  before  1  o'clock  in  the  afternoon, 
somewhat  behind  the  time  of  half-past  12  o'clock,  the  reg- 
idar  time  of  its  passing  at  that  place,  and  where  and  when 
it  had  passed,  about  on  time,  for  about  eleven  years  before. 
The  wind  was  blowing  strongly  from  the  northwest, —  the 
direction  in  which  the  train  was  moving.  From  the  place 
where  the  accident  occurred,  and  southeastwardly  towards 
the  junction,  the  track  was  open  and  straight  for  nearly 
half  a  mile,  and  the  train  could  have  been  easily  seen  that 
distance  by  any  one  at  the  place  of  the  accident,  and  any 
one  on  or  near  the  track  at  such  place  could  have  been 
Vol.71— 17 
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easily  seen  by  the  engineer  on  the  train  for  that  distance. 
When  the  train  was  about  forty  rods  behind  him,  the  de- 
ceased was  walking  on  a  pathway  about  three  feet  on  the 
south  side  of  the  railroad  track,  and  towards  the  northwest, 
and  wa§  so  seen  by  the  engineer.  When  the  train  came 
within  about  forty  feet  of  him,  the  deceased  attempted  to 
cross  over  the  track,  apparently  for  the  purpose  of  going 
towards  his  house,  about  200  feet  north  or  northwest  of  the 
track  at  that  point,  and  where  he  had  lived  for  a  great 
many  years.  The  attention  of  the  engineer  had  been  di- 
verted by  some  duty  to  be  performed  in  a  place  on  the 
engine  from  which  he  could  not  look  ahead  on  the  track, 
until  the  train  had  come  within  said  fort)'^  feet  of  the  de- 
ceased, just  as  he  attempted  to  so  cross  the  track  in  front 
of  the  engine.  Whether  at  that  time  signals  were  given  by 
whistle  or  bell  or  both,  is  a  question  in  dispute,  as  also 
whether  the  usual  signals  had  been  given  in  crossing  the 
streets  of  Watertown  in  the  vicinity  and  before  arriving  at 
that  point.  An  attempt  was  made  to  stop  the  train  before 
it  reached  the  deceased,  but  it  was  too  near  him  to  be  suc- 
cessful, and  the  train  was  stopped  only  after  the  locomotive 
had  passed  over  and  beyond  him  about  eighty  feet.  The 
rate  of  speed  the  train  was  going  at  the  time  was  also  a 
question  in  dispute.  The  circuit  court,  on  these  facts, 
granted  a  nonsuit  in  the  case. 

The  negligence  of  the  company,  if  any,  consisted  in 
either  the  signals  not  having  been  given  or  the  train  hav- 
ing been  run  with  greater  speed  than  six  miles  an  hour; 
and  both  of  these  questions,  depending  upon  a  conflict  of 
evidence,  were  proper  to  be  determined  by  the  jury  and 
not  by  the  court.  We  presume,  therefore,  that  the  only 
ground  upon  which  the  nonsuit  was  granted  was  the  con- 
tributory negligence  of  the  deceased.  The  deceased  knew 
that  this  freight  train  was  due  at  that  place  about  that 
time,  and  therefore  had  reason  to  expect  and  look  out  for 
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it.    It  is  quite  evident  that  he  did  not  look  to  see  whether 
this  train  was  coming  towards  him,  in  all  that  distance  of 
at  least  forty  rods,  or  he  iivould  have  kept  it  within  obser- 
vation up  to  the  time  of  his  attempt  to  cross  over  the  track; 
and  that  he  did  not  look  towards  the  train  within' that  last 
forty  feet,  or  he  would  have  stopped,  or  jumped  from  the 
track  instantly  to  save  his  life.     The  conclusion  is  inevi- 
table, therefore,  that  the  deceased  did  not  look,  and  did  not 
listen.    He  used  neither  his  eyes  nor  his  ears  in  this  place 
of  great  danger.     The  train  made  a  great  noise,  and,  as 
the  engineer  testified,  as  much  as  the  whistle  or  bell  could 
make.    The  strong  head-wind   may  have   prevented   the 
sound  of  either  coming  to.  the  deceased.     But  he  was  aware 
of  this  disadvantage,  as  well  as  of  the  fact  that  the  train 
was  due  and  might  be  expected  at  any  moment.     Was  he 
guilty  of  a  want  of  ordinary  care  and  prudence  in  thus  at- 
tempting to  cross  over  the  track  without  hesitating  to  listen, 
or  look  in  the  direction  from  which  he  had  reason  to  ex- 
pect the  approaching  train?    Can  we  say  that  an  ordinarily 
prudent  man,  with  the  same  know^ledge  of  the  time  when 
the  train  was  due,  and  having  lived  so  near  the  railroad  at 
that  place  so  long  a  time,  would  not  have  looked  or  listened 
before  crossing  the  track?    He  took  no  precaution,   and 
used  no  means  whatever,  to  avoid  the  danger.     He  used  no 
care  and  exercised  no  prudence  whatever.     He  might  as 
well  have  been  blind  and  deaf.     Did  not  his  own  want  of 
common  care  and  ordinary  prudence  contribute  to  the  in- 
jury that  resulted  .in  his  death?    It  seems  to  us  that  this  is 
one  of  the  clearest  cases  for  the  application  of  the  rule 
that  it  was  his  duty  to  have  looked  or  listened  before  he 
attempted  to  cross  over  the  track, —  a  place  of  so  much 
risk  and  danger.     If  he  had  looked  back  at  any  time  within 
the  distance  of  that  forty  rods,  and  especially  before  he 
turned  to  cross  over  the  track,  he  would  have  saved  himself 
from  death. 
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The  cases  in  this  court  touching  this  question  are  suffi- 
ciently numerous  and  to  the  point,  without  at  this  time 
concerning  ourselves  about  cases  elsewhere.  The  last  case 
in  which  this  duty  to  "look  or  listen"  has  been  considered, 
and  which  is  cited  by  the  learned  counsel  of  the  appellant 
with  the  positive  assurance  that  it  is  authority  in  point 
against  this  nonsuit,  is  that  of  Hoye  v.  C.  <&N.  W.  R,  Co.  67 
Wis.  1.  In  that  case  the  circumstances  are  very  peculiar, 
and  quite  different  from  those  of  this  case  in  most  all  re- 
spects. It  is  sufficient  to  cite  the  language  of  Mr.  Justice 
Oassoday,  in  the  opinion  in  that  case,  to  show  its  entire  in- 
applicability to  this.  He  said:  "Undoubtedly  she  was 
bound  to  use  her  eyes  in  looking  and  her  ears  in  hearin^g^  and 
to  act  prudently  upon  the  knowledge  thus  acquired."  "  This 
being  the  fixed  rule  of  law,  it  cannot  be  conclusively  pre- 
sumed that  Mrs.  Hoye  did  not^  at  the  time  and  place  in  ques- 
tion^ look  and  listen^  and  prudentlj'  act  upon  the  knowledge 
thus  acquired."  In  this  case,  it  can  be  conclusively  pre- 
sumed that  the  deceased  did  not  look  or  listen,  for,  if  he  had 
done  so,  he  would  most  certainly  have  avoided  the  danger.. 
There-  can  be  no  other  possible  conclusion.  It  will  be 
noticed  that  in  that  case  the  rule  is  restated  and  reaffirmed 
that  a  person  placed  in  such  circumstances  must  use  his  eyes 
to  look  and  see,  or  his  ears  to  listen  and  hear,  the  approaching 
train,  or  be  guilty  of  such  a  want  of  care  and  prudence,  and 
of  such  contributory  negligence,  as  to  preclude  a  recovery. 
Delaney  v.  M.  c£  St  F.  R.  Co.  33  Wis.  70;  Kearney  v.  C.,M. 
<fe  St.  P.  R.  Co.  47  Wis.  144;  and  WiUiajns  v.  (7.,  M.  i&  St. 
P.  R.  Co,  64  Wis.  1, —  are  closely  in  point.  In  this  last  case, 
the  counsel  of  the  respondent  has  collated  numerous  decis- 
ions in  this  and  other  states  affirming  this  rule.  See,  also, 
Rotlve  V.  M.  db  St.  P.  R.  Co.  21  Wis.  256;  Langhoff  v.  Mdk 
P.  du  a  R.  Co.  23  Wis.  43;  Ifaas  v.  G.  cfe  N.  W.  R.  Co.  41 
Wis.  44.  If  we  should  hold  that  the  deceased  was  not 
guilty  of  contributory  negligence  in  this  case,  it  would  vir- 
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tually  overrule  all  of  the  above  cases.    We  think  that  the 
circuit  court  did  not  err  in  gram  ting  a  nonsuit  in  the  case. 

Taylor,  J.  This  action  was  brought  to  recover  damages 
for  killing  the  husband  of  the  appellant  while  walking  upon 
the  track  of  the  respondent's  railroad  within  the  limits  of 
the  city  of  Watertown.  The  accident  happened  shortly 
after  noon  on  the  27th  day  of  October,  1885.  The  follow- 
ing  are  the  material  circumstances  shown  on  the  trial : 

The  track  of  the  road  as  it  leaves  the  junction  with  the 
Chicago  &  Northwestern  Railway  Company's  track  at 
Watertown  runs  in  nearly  a  westerly  direction  for  about 
100  rods  and  then  turns  to  a  northwesterly  course.  The 
place  where  the  accident  happened  is  153  rods  from  the 
point  where  the  track  takes  a  straight  line  on  its  north- 
westerly course.  This  153  rods  is  an  up-grade,  going  to 
the  northwest,  and  the  track  is  on  an  embankment  three  or 
four  feet  above  the  surrounding  surface  of  the  land.  When 
the  train  came  around  the  curve  and  started  on  the  straight 
conrse  up  the  grade,  the  deceased  was  on  the  track  or  along 
side  of  it  on  the  westerly  side,  traveling  to  the  northwest, 
his  back  towards  the  train,  about  120  rods  ahead  of  the  en- 
gine, and  there  is  no  evidence  showing  that  he  looked  be- 
hind him  from  the  time  the  train  came  around  the  curve 
until  he  was  struck  and  killed  by  it.  There  was  a  strong 
wind  blowing  from  the  northwest  in  the  face  of  the  de- 
ceased and  in  the  face  of  the  engine.  After  the  deceased 
was  discovered  on  the  track  by  the  engineer  just  as  he 
came  to  the  straight  track,  until  immediately  before  he  was 
struck,  no  notice  was  taken  of  his  movements  by  any  one 
on  the  train  or  engine  until  the  engine  was  within  forty 
feet  of  the  deceased,  when  the  engineer  claims  it  was  too 
late  to  stop  the  train.  No  attempt  seems  to  have  been 
made  by  the  deceased  to  get  oflF  the  track  before  he  was 
struck.    The  evidence  on  the  part  of  the  plaintiflf  tends 
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Strongly  to  show  that  no  whistle  was  sounded  or  bell  rung 
on  the  engine  before  striking  the  deceased.  The  engineer 
testifies  that  the  whistle  was  sounded  and  the  bell^'ung 
when  he  discovered  that  he  was  within  forty  feet  of  de- 
ceased, and  that  eflForts  were  then  made  to  stop  the  train. 
The  evidence  is  not  very  clear  as  to  how  far  the  train  ran 
after  the  engineer  says  he  saw  the  deceased  on  the  track 
forty  feet  ahead  of  the  train.  He  thinks  the  train  was 
stopped  eighty  or  ninety  feet  beyond  the  place  where  the 
deceased  was  struck,  or  from  120  to  130  feet  from  the  place 
where  he  saw  him  within  forty  feet  of  the  engine.  There 
was  other  evidence  tending  to  show  that  the  train  ran 
considerably  farther  before  it  was  stopped.  This  fact  was 
material  only  as  tending  to  show  the  speed  with  which  the 
train  was  running  at  the  time,  the  plaintiffs  evidence  tend- 
ing to  show  that  it  was  running  at  the  rate  of  from  twelve 
to  fifteen  miles  an  hour,  and  the  engineer  claiming  that  it 
was  running  at  the  rate  of  about  six  miles  an  hour.  Jhe 
train  was  composed  of  thirty-two  cars  and  a  caboose,  drawn 
by  a  ten-wheel  engine,  nineteen  to  twenty -six  inches  stroke, 
called  by  railroad  men  a  "  Mogul." 

The  evidence  tended  to  show,  and  it  was  not  contro- 
verted by  the  railroad  company,  that  the  track  of  their 
road,  from  what  is  called  the  plank-road  crossing  to  the 
northwest  as  far  at  least  as  the  house  of  the  deceased,  had 
been  used  for  many  years  by  the  citizens  of  that  part  of 
the  city  lying  northwesterly  of  the  plank-road  crossing  as 
a  foot  way,  to  the  knowledge  of,  and  without  objection  by, 
the  railroad  company.  Deceased  was  about  sixty-two  years 
old,  a  mechanic  of  ordinary  intelligence,  and  had  lived  in 
the  vicinity  of  the  railroad  track  for  many  yeai-s.  It  was 
claimed  by  the  plaintiff  that  the  deceased  was  coming  from 
his  work  in  the  city  to  his  dinner,  and  that  he  came  along 
the  plank-road  and  then  took  the  railroad  track  at  the 
plank-road  crossing  to  go  to  his  home.    If  he  came  upon 
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the  track  at  that  point,  then  he  was  between  ninety  and 
one  hundred  rods  northwesterly  of  the  curve  on  the  track 
towards  the  junction,  and  could  not  see  a  train  approaching 
from  the  junction  unless  it  had  passed  the  curve  going  on 
its  wav  to  the  northwest.  If  he  came  on  the  track  at  that 
point,  then  it  is  evident  that  he  could  not  have  seen  the 
train  when  he  started  to  go  on  the  track  to  his  home,  be- 
cause the  engineer  testifies  that  when  the  engine  came  upon 
the  straight  track  the  deceased  was  thirty  rods  northwest- 
erly of  the  plank-road  crossing  and  within  thirty  rods  of 
the  place  where  the  engine  struck  him. 

If  we  take  the  evidence  of  the  engineer  as  to  where  the 
deceased  was  when  the  engine  came  on  the  straight  track, 
then  the  train  must  have  run  150  rods  while  the  deceased 
traveled  thirty  rods,  and  as  the  same  evidence  shows  that 
the  deceased  had  traveled  along  the  track  thirty  rods  north- 
westerly of  the  plank-road  crossing  when  first  seen  by  the 
engineer,  and  supposing  the  comparative  speed  of  the  train 
and  deceased  was  the  same,  it  would  show  that  the  train 
had  not  left  the  junction  when  the  deceased  first  started  to 
walk  along  the  railroad  track.  The  evidence  shows  that 
the  whole  distance  from  the  place  where  the  accident  hap- 
pened to  the  junction  of  the  C.  &  N.  W.  Railway,  was  268 
rods.  We  think  it  may  be  fairly  claimed,  that  the  evidence 
shows  that  when  the  deceased  started  up  the  railroad  track 
from  the  plank-road  crossing  the  train  was  at  the  junction 
and  about  ready  to  start.  The  distance  from  the  junction 
to  the  place  where  the  engineer  says  the  train  was  when 
be  first  saw  the  deceased  alongside  of  the  track,  is  not  to 
exceed  120  rods.  The  point  at  which  it  is  claimed  the  de- 
ceased first  went  upon  the  track  was  at  least  200  rods 
northwesterly  from  the  junction.  The  distance  from  the 
same  p6int  to  the  curve  in  the  track  beyond  which  the  de- 
<5ea8ed,  standing  on  the  planl^-road  crossing,  could  not  see 
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the  train,  is,  according  to  the  evidence,  about  twice  the  dis* 
tance  from  the  plank-road  crossing  to  the  point  where  the 
deceased  was  intending  to  leave  the  track. 

Now,  if  we  suppose  the  deceased  looked  up  the  track 
when  he  first  started  on  it,  as  we  are  bound  to  presume 
that  he  did  until  the  contrary  is  shown  by  the  evidence,  and 
saw  no  train  in  sight,  and  he  believed,  as  the  evidence 
shows  he  had  the  right  to  believe,  that  the  train  had  not 
yet  left  the  junction,  can  we  say  as  a  matter  of  law  he  was 
negligent  in  walking  along  the  track  or  even  on  the  track 
without  looking  again  while  h©  traveled  about  fifty-five 
rods  along  the  same?  Eut  it  is  a  legitimate  presumption, 
in  the  absence  of  evidence  to  the  contrary,  that  the  de- 
ceased looked  behind  him  after  he  had  traveled  on  or  along 
the  track  twenty-five  rods,  and  if  he  did,  then,  according 
to  the  evidence,  he  could  not  have  seen  any  train  approach- 
ing from  behind  with  a  straight  clear  track  for  120  rods  in 
full  view.  The  deceased  knowing  that  there  was  nothing 
but  a  freight  train  coming  from  that  direction, — admitting 
that  he  was  aware  of  that  fact, —  which,  according  to  the 
laws  of  the  state  regulating  the  rate  of  speed  of  trains,  was 
required  not  to  travel  to  exceed  six  miles  per  hour,  can  we 
say  as  a  matter  of  law  that  he  was  guilty  of  negligence 
because  he  walked  on  or  along  the  track  thirty  rods  farther 
without  looking  behind  again?  I  think  not.  And  I  think 
that  the  weight  of  authority  is  that,  under  such  or  similar 
circumstances,  whether  he  was  guilty  of  contributory  neg- 
ligence or  want  of  ordinary  care  in  not  again  looking  be- 
hind him  is  a  question  of  fact  for  the  jury  and  not  of  law 
for  the  court.  The  evidence  of  the  engineer  shows  that  if 
the  deceased  had  looked  behind  him  at  any  time  before  he 
got  thirty  rods  northwesterly  from  the  plank-road  crossing 
the  train  would  not  have  been  in  sight;  and  whether  it 
would  have  been  in  hearing,  no  one  speaks  on  that  subject, 
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and  with  a  very  strong  wind  blowing  away  from  the  de- 
ceased and  in  the  direction  of  the  train,  we  certainly  cannot 
say  as  a  question  of  law  that  he  would  have  heard  it. 

Viewing  the  evidence  in  the  most  favorable  light  for  the 
plainti^  and  drawing  all  reasonable  inferences  in  his  favor 
in  determining  whether  a  nonsuit  ought  to  have  been 
granted, — a  rule  which  it  is  unnecessary  to  cite  authority 
to  sustain  —  we  have  this  case:  The  deceased  traveling 
alongside  of  or  upon  a  railroad  track  in  a  city  in  a  place 
where  people  have  been  accustomed  to  travel  for  years, 
looking  behind  him  over  a  clear  track  for  at  least  120  rods, 
sees  no  train  in  sight,  turns  around  and  walks  on  for  a  dis- 
tance of  thirty  rods  and  is  run  down  by  a  train  approach- 
ing from  behind  without  giving  any  warning,  and  killed. 
Can  we  say  as  a  question  of  law  that  his  negligence  contrib- 
uted to  his  death!  If  the  man  reasoned  about  the  probabil- 
ities of  a  train  overtaking  him  and  running  him  down,  the 
weight  of  the  argument  would  be  against  the  probabilities, 
and  unless  he  was  bound  to  take  into  consideration  the  fact 
that  the  train  would  be  run  twelve  or  fifteen  miles  an  hour 
instead  of  the  lawful  rate  of  six  miles,  it  could  not  possibly 
run  over  him  while  he  was  walking  that  distance.  "Why 
then,  should  he  be  continually  looking  for  that  which,  in 
the  orderly  course  of  things,  ought  not  to  endanger  his 
safety! 

But  it  may  be  said  he  must  have  heard  the  approach  of 
the  train.  "Whether  he  heard  it  or  not,  under  the  circum- 
stances, is  a  question  of  fact  and  not  of  law.  Certainly  all 
the  presumptions  are  that  he  did  not  hear  it.  If  he  had 
heard  it,  the  natural  instinct  of  self-preservation  would  have 
induced  him  to  have  at  least  attempted  to  avoid  it.  But 
with  a  strong  northwest  wind  blowing  towards  the  approach- 
ii^  train  and  carrying  all  sounds  with  it  away  from  the 
deceased,  and  with  his  back  to  the  approaching  train,  there 
^8  no  such  certainty  that  he  heard  the  train,  or  would  have 
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heard  it  if  be  had  listened,  as  to  justify  a  court,  as  a  legal 
proposition,  in  holding  either  that  he  did  hear  it,  or,  if  he 
did  not,  that  he  ought  to  have  heard  it  or  would  have  heard 
it  had  he  listened. 

Tlie  fact  that  the  engineer  testified  that  the  deceased  was 
walking  alongside  of  the  track  when  he  first  saw  him,  and 
that  he  stepped  between  the  rails  just  before  he  was  struck, 
ought  not  to  change  the  situation.  There  is  nothing  which 
shows  that  the  deceased  was  not  in  as  dangerous  a  ]K)sition 
walking  alongside  of  the  track  as  on  the  track.  The  only 
other  witness  who  saw  the  deceased,  says  he  was  walking 
between  the  rails  all  the  time  she  saw  him,  and  her  evi- 
dence tends  strongly  to  show  that  she  saw  him  before  the 
engineer  claims  that  he  stepped  on  the  track.  The  evidence 
also  shows  that  the  general  custom  was  to  walk  on  the  rail- 
road track  and  not  beside  it.  Whether  he  was  walking  on 
the  track  or  on  the  side  of  the  track  is  clearly,  under  the 
evidence,  a  question  of  fact.  It  is  also  quite  clear  from 
the  way  in  which  the  presiding  judge  granted  the  nonsuit 
that  it  was  because  there  was  no  contradiction  as  to  the  fact 
that  the  deceased  was  walking  on  the  track  when  he  was 
killed,  and  not  because  the  engineer  testified  that  he  had 
been  walking  beside  the  track  until  just  before  he  was 
killed.  The  presiding  judge  having  granted  the  nonsuit  on 
the  motion  made  at  the  close  of  the  plaintiff's  evidence, 
without  any  new  motion  made  by  the  defendant,  and  with- 
out any  announcement  on  the  part  of  the  defendant  or  of 
the  plaintiflf  that  no  more  evidence  would  be  offered  in  the 
case,  it  should  be  held,  I  think,  that  the  nonsuit,  if  to  be 
sustained  at  all,  should  be  sustained  upon  the  plaintiff's  evi- 
dence alone.  The  plaintiff  was  not  permitted  to  disprove 
or  rebut  the  evidence  offered  by  the  defendant,  and  it  would 
be  unjust  to  the  plaintiff  that  the  defendant's  evidence 
should  be  considered  on  the  motion  for  the  nonsuit. 

It  is  admitted  that  there  was  sufficient  evidence  in  the 
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case  to  charge  the  railroad  company  with  negligence,  and 
the  only  question  is  whether,  upon  the  evidence,  it  is  con- 
clusively shown  that  the  plaintiflf's  contributory  negligence 
concurred  in  producing  the  accident.  In  my  view  of  the 
case,  the  question  was  for  the  jury  and  not  for  the  court. 
In  addition  to  the  numerous  cases  cited  by  the  learned  coun- 
sel for  the  appellant  in  this  and  other  courts  upon  the  ques- 
tion that  the  contributory  negligence  of  the  plaintiff  was, 
nuder  the  evidence  in  this  case,  a  question  of  fact  for  the 
jury  and  not  of  law  for  the  court,  see  Weiss  v.  F.  li.  Co.  79 
Pa.  St.  387;  Penn.  B.  Co,  v.  Weiss,  87  Pa.  St.  447;  Schum 
V.  P.  R  Co.  107  Pa.  St.  8;  Penn,  R.  Co.  u  Webber,  76  Pa. 
St.  157;  ScoviOe  v.  H.  &  St.  J.  R.  Co.  81  Mo.  434,  439;  Nor- 
ton v.Ittner,  56  Mo.  351;  Smith  v.  U.  R.  Co.  61  Mo.  588; 
mil  V.  Fond  du  Lac,  56  Wis.  242,  246;  Townley  v.  C,  M.  db 
St.  P.  R.  Co.  53  Wis.  632;  Layd  v.  II.  cfe  St.  J.  R.  Co.  53 
Mo.  509;  Thompson  v.  If.  M.  R,  Co.  51  Mo.  190;  Petty  v. 
R.  &  St.  J.  R.  Co.  28  Am.  &  Eng.  E.  Cas.  618,  625,  626; 
ffeme  v.  St.  Z.,  K  C.  cfe  JST.  R.  Co.  71  Mo.  636. 

This  court  has  adopted  the  rule  of  Pennsylvania  and 
many  other  states  that  the  defense  of  contributory  negli- 
gence is  a  defense  to  be  established  by  proofs  and  is  not  to 
be  presumed  from  the  mere  fact  that  the  plaintiff  does  not 
show  aiSrraatively  that  ho  was  in  the  exercise  of  ordinary 
care  at  the  time  the  accident  occurred.  It  is  defensive  mat- 
ter to  be  alleged  and  proved  by  the  defendant  ( MeNamara 
V.  Clintonville,  62  Wis.  209);  and  the  plaintiff  can  only  be 
nonsuited  on  his  evidence  when  such  evidence  clearly  shows 
that  his  negligence  contributed  to  the  accident. 

That  the  deceased  did  not  look  behind  him  while  travet 
ing  on  or  beside  the  track  for  thirty  or  thirty-five  rods  be- 
fore he  was  struck  by  the  train,  may  be  fairly  held  to  have 
been  proved  by  the  evidence  in  the  case,  and  this  fact 
sbouldgo  to  the  jury  on  the  question  of  his  contributory 
^^egligence,  but  it,  as  said  above,  is  not  conclusive.     That 
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he  did  not  listen  for  the  train  is  not  expressly  shown  by  the 
evidence,  and  the  circumstances  are  not  such  as  to  be  con- 
clusive that  he  would  have  heard  the  train  if  he  had  lis- 
tened. His  back  was  towards  the  train,  and  a  very  strong 
wind  blowing  from  him  and  in  the  direction  of  the  approach- 
ing train.  The  evidence  is  almost  conclusive  that  he  did 
not  hear  it.  Had  he  heard  the  train  every  natural  instinct 
would  have  prompted  him  to  get  out  of  its  way.  It  seems 
to  me  that  to  sustain  a  nonsuit  in  this  case  upon  the  evi- 
dence, establishes  the  rule  that  in  every  case  where  a  per- 
son walks  on  the  track  of  a  railroad  or  alongside  of  it  in  a 
position  where  a  passing  train  would  strike  him,  neither  he 
nor  his  representative  can  recover.  The  fact  that  he  is  on 
the  road  or  so  near  it  as  to  be  in  danger  from  a  passing 
train,  and  his  failure  to  get  out  of  the  way,  is  conclusive 
evidence  of  his  contributory  negligence.  This  rule  has  cer- 
tainly not  been  adopted  by  some  of  the  most  respectable 
courts  of  this  country. 

In  the  case  of  Bait,  cfc  O.  R.  Co,  v.  State,  use  of  Trainar, 
33  Md.  542,  554,  the  court  say:  "It  is  argued  that  if  the 
deceased  walked  on  the  track,  and  his  walking  on  the  track 
was  want  of  ordinary  care,  and  the  accident  would  not  have 
happened  if  he  had  not  walked  on  the  track,  then  such 
walking  was  the  proximate  cause  of  the  accident  and  the 
plaintiff  cannot  recover.  This  argument  does  not  justly 
apply  the  rule  in  29  Md.  421.  By  proximate  cause  is  in- 
tended an  act  which  directly  produced  or  concurred  directly 
in  producing  the  injury.  By  remote  cause  is  intended  that 
which  may  have  happened  and  yet  no  injury  have  occurred, 
notwithstanding  that  no  injury  could  have  occurred  if  it 
had  not  happened.  No  man  would  ever  have  been  killed 
on  a  railway  if  he  had  never  gone  on  or  near  the  track.  But 
if  a  man  does  imprudently  and  incautiously  go  on  a  railroad 
track,  and  is  killed  or  injured  by  a  train  of  cars,  the  company 
Is  responsible,  unless  it  has  used  reasonable  care  and  caution 
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to  avert  it,  and  provided  that,  being  on  the  track,  he  did 
nothing  positive  or  negative  to  contribute  to  the  immedi- 
ate injury."  In  this  case  an  employee  of  the  railroad  com- 
pany was  killed  while  walking  on  the  track  of  the  road  in 
open  daylight  by  a  passenger  train  approaching  him  from 
behind,  the  same  as  in  the  case  at  bar.  The  only  diflference 
between  the  case  at  bar  and  that  case  consists  in  the  fact 
that  in  the  Maryland  case  the  train  was  an  extra  and  not  a 
regular  as  in  the  case  at  bar,  and  that  the  deceased  in  the  case 
cited  was  traveling  along  the  railroad  track  where  persons 
were  not  accustomed  to  walk,  and  where  the  deceased  had 
neither  an  express  or  implied  license  from  the  company  to 
walk.  The  plaintiff  recovered  on  the  trial  and  the  judg- 
ment was  affirmed  by  the  supreme  court.  In  this  case  as 
in  the  case  at  bar  there  was  sufficient  evidence  to  carry  the 
case  to  the  jury  on  the  question  of  the  negligence  of  the 
railroad  company,  and  the  only  question  was  whether,  under 
the  admitted  facts,  the  court  should  say  as  a  matter  of  law 
the  deceased  was  guilty  of  contributory  negligence  in  not 
discovering  the  approach  of  the  train  and  getting  out  of  its 
way. 

Frazer  v.  8.  A  N.  A.  E.  Co.  81  Ala.  185,  was  also  a  case 
where  a  person  was  killed  while  walking  upon  the  track 
of  the  railroad  without  any  license  express  or  implied  from 
the  company,  and  where  the  evidence  apparently  made 
a  clearer  case  of  negligence  on  the  part  of  the  deceased 
than  in  the  case  at  bar,  and  the  court  held  that  notwithstand- 
ing such  negligence  the  plaintiff  might  recover.  The  court 
makes  the  following  statements:  "Though  it  will  be  re 
garded  as  contributory  negligence  if  a  person  goes  on  the 
track  of  a  railroad  or  puts  himself  in  a  place  so  near  in 
point  of  time  to  a  collision  with  a  passing  train  that  pre- 
ventive .effort  cannot  avoid  it,  his  so  doing  when  danger 
is  not  immediate  does  not  by  itself  constitute  contributory 
negligence.    It  is  a  condition  which  remotely  contributes 
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to  the  subsequent  injury,  but  is  not  in  the  legal  sense  the 
proximate  cause.  Such  negligence  will  not  disentitle  hira 
to  recover,  unless  he  could  by  ordinary  care  have  avoided 
the  consequences  of  the  defendant's  negligence." 

But,  admitting  that  the  deceased  was  negligent  and  that 
his  negligence  contributed  to  the  accident  that  caused  his 
death,  still,  under  the  evidence  in  the  case,  I  am  constrained 
to  think  the  court  should  have  submitted  the  case  to  the 
jury  upon  the  ground  that  the  facts  as  proved  tended  to 
show  that  those  in  charge  of  the  train  were  guilty  of  such 
gross  carelessness  as  would  justify  a  recovery  notwithstand- 
ing the  negligence  of  the  deceased. 

Taking  the  testimony  of  the  engineer  as  true  as  to  when 
he  first  saw  the  deceased  and  how  the  train  was  handled 
from  that  time  until  he  ran  over  and  killed  the  deceased, 
and  another  fact,  which  upon  the  evidence  the  jury  would 
have  been  justified  in  finding,  viz.,  that  the  train  was  run- 
ning at  least  at  the  rate  of  twelve  miles  an  hour,  and  we 
have  this  case:  The  engineer  in  charge  of  the  train  sees  the 
deceased  traveling  on  or  so  near  the  track  as  to  be  in  a  dan- 
gerous position,  nearly  or  quite  120  rods  ahead  of  him,  with 
his  back  towards  the  train,  and  a  high  wind  blowing  di- 
rectly from  him  towards  the  train,  and  without  taking  any 
measures  to  watch  the  man  on  the  track,  without  giving 
any  signals  to  warn  him  of  his  danger,  without  lessening 
his  speed  or  taking  any  measures  to  control  the  speed  of  the 
train,  and  without  looking  for  the  man  again  until  he  is  so 
near  him  that  it  is  impossible  to  avoid  running  over  him, 
runs  over  and  kills  him.  Can  this  be  said  to  be  anything  but 
gross  negligence?  Is  human  life  of  so  little  consequence  as 
compared  with  the  rights  and  privileges  of  railroad  trains, 
even  though  rightfully  running  upon  their  own  tracks,  as  to 
justify  the  railroad  company  in  running  down  and  killing 
the  man  on  the  track  without  making  the  least  effort  to 
avoid  such  a  result?    It  does  not  help  the  engineer  in  this 
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case  to  say  that  he  tried  to  prevent  the  accident  when  it 
was  too  late  to  do  so.  The  facts  in  this  case  show  just  as 
much  neglect  on  the  part  of  the  engineer  as  if  he  had  never 
seen  the  deceased  after  seeing  him  120  rods  ahead  of  him 
on  the  track  until  he  had  ran  over  and  killed  him.  That  he 
saw  him  again  when  it  was  too  late  to  avoid  the  accident,  and 
then  made  efforts,  if  he  did  make  any,  to  avoid  the  dis- 
aster, goes  for  nothing.  The  carelessness  was  in  not  watch- 
ing the  man  and  getting  his  train  under  control,  and  when 
he  came  within  such  distance  of  him  as  showed  him  that 
the  deceased  was,  for  some  reason,  in  danger  of  being  run 
over,  warning  him  of  his  danger  and,  if  necessary,  stopping 
his  train.  I  am  not  prepared  to  say  that  a  railroad  com- 
pany may  with  impunity  run  down  and  kill  any  man  w^ho 
may  be  found  walking  along  or  on  its  tracks,  no  matter 
how  careless  or  negligent  such  person  may  be.  Having  dis- 
covered the  man  on  the  track  in  time  to  prevent  running 
over  him,  some  kind  of  care  on  the  part  of  those  in  control 
of  the  train  must  be  shown  to  avoid  the  taking  of  human 
life.  Certainly  none  was  taken  by  those  in  charge  of  the 
train  in  this  case,  so  far  as  disclbsed  by  the  evidence. 

It  cannot  be  said  that  this  man  walking  on  the  track  or 
alongside  of  it  is  in  the  same  situation  with  regard  to  the 
care  that  those  in  charge  of  the  train  are  bound  to  exercise 
as  a  man  who  is  seen  by  those  in  charge  of  the  train  ap- 
proaching a  road  crossing.  In  such  case  it  may  be  said 
tllat  those  in  charge  of  the  train  are  not  bound  to  slacken 
their  speed  or  have  the  train  in  control  so  as  to  be  able  to 
stop  the  same  suddenly,  and  may  rest  upon  the  presumption 
that  the  person  approaching  the  track  will  stop  before 
crossing  it  if  the  train  is  in  sight  and  so  near  as  to  endanger 
him  while  crossing.  In  support  of  this  proposition  I  am 
co'ntent  to  cite  a  brief  abstract  from  the  opinion  in  Frazer 
V.  &  cfe  N.  A.  a,  Co.  81  Ala.  185,  and  the  citation  of  the 
cases  below.    In  the  case  of  Fi^zer  v,  S.  <&  N.  A.  E.  Co.^ 
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the  court  say :  "  In  order  not  to  be  misunderstood  it  may 
be  observed  that  where  the  persons  in  charge  of  the  train  dis- 
cover the  peril,  or  are  in  a  position  where  they  ought  to  have 
discovered  it,  a  position  in  which  the  circumstances,  move- 
ments or  condition  of  the  person  injured  would  manifest  to  a 
vigilant  observer  that  such  person  is  unaware  ofhisperilj  or  if 
aware  of  it  unable  to  extricate  himself,  a  culpable  omission 
to  use  the  means  in  hand  to  prevent  an  accident,  when  a 
prompt  resort  thereto  might  have  prevented  it  without  en- 
dangering the  freight  or  passengers  being  transported  on 
the  train,  will  be  regarded  as  reckless  or  intentional  negli- 
gence." The  rule  above  stated  is  fully  sustained  by  the 
following  cases :  Bait  C.  P.  H.  Co.  v.  McDonnell^  43  Md. 
534;  Northern  a  B.  Co.  v.  Price,  29  Md.  420,425;  St. 
Louis,  A.  iik  T.  H.  R.  Co.  v.  Manly,  58  III.  300;  Lake  Shore 
&  M.  S.  R.  Co.  V.  Miller,  26  Mich.  277;  Isalel  v.  H.  <&  St. 
J.  R.  Co.  60  Mo.  475;  Earlan  v.  St.  L.,  K.d&N.  R.  Co. 
65  Mo.  26;  Zimmerman  v.  H.  <&  St.  J.  R.  Co.  71  Mo.  484; 
Frick  V.  St.  Z.,  K.C.&N.  R.  Co.  75  Mo.  542;  KeOey  v.  H, 
<&  St.  J.  R.  Co.  75  Mo.  140;  Werner  v.  C.  R.  Co.  81  Mo. 
368;  Welsh  v.  J.  C.  H.  R.  <lo.  81  Mo.  466;  ScoviUe  v.  H.A 
St.  J.  R.  Co.  81  Mo.  434;  Baum^ist^r  v.  O.  R.  <&  L  R.  Co. 
28  Am.  &  Eng.  R  Gas.  476;  State  v.  M.  <&  L.  R.  Co. 
52  N.  H.  528,  557;  Mdl  v.  N.  Y.  <&  N.  H.  R.  Co.  27  Conn. 
393. 

I  think  the  case  should  have  been  submitted  to  the  jury 
both  upon  the  question  of  the  contributory  negligence  of 
the  deceased  and  upon  the  question  of  the  gross  negligence 
of  those  in  charge  of  the  train. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
aflarmed. 

See  note  to  this  case  in  87  N.  W.  Rep.  416.— REP. 
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B08TWIOK,  Appellant,  vs.  Estate  op  Bostwiok,  Respondent. 
February  S8 — March  f7, 1888. 

Parent  and  child:  Evidence  of  contract  to  pay  for  services  rendered  by 

father  to  son. 

Where  aged  parents  have  been  living  with  a  son  as  members  of  his 
family,  having  all  their  wants  supplied  by  him,  an  agreement  to 
pay  for  services  rendered  by  the  father  during  that  time  should  be 
clearly  shown  in  order  to  charge  the  estate  of  the  son  with  a  claim 
for  sach  services. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylor  as  a  part  of  the  opinion: 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
of  Monroe  county.  The  appellant  presented  two  claims 
against  the  estate  of.  Edwin  L.  Bostwick,  deceased,  to  the 
county  court  of  Monroe  county, —  one  for  $555,  for  money 
alleged  to  have  been  loaned  the  deceased;  and  one  for 
11,360,  for  the  services  of  the  appellant  at  the  rate  of  $25 
per  month,  performed  between  the  years  of  1880,  or  1881, 
to  the  death  of  the  deceased  in  1885.  The  county  judge  of 
Monroe  county  being  an  attorney  for  the  plaintiff,  the  hear- 
ing of  the  case  was  transferred  to  the  circuit  court  of  said 
county  for  trial.  In  the  circuit  court  the  case  was  tried 
by  the  court  without  a  jury,  and  the  circuit  judge  found 
against  both  of  the  claims;  and  from  the  judgment  rendered 
by  the  circuit  court,  disallowing  said  claims,  the  claimant 
appeals  to  this  court. 

The  circuit  judge  made  the  following  findings  of  fact 
and  conclusions  of  law:  "Thate7J?An.  Bostwick  [the  claim- 
ant] was  father  of  E.  L.  Bostwick,  deceased;  that  for 
n^any  years  said  John  Bostwick  lived  in  the  family  of  said 
E.  L  Bostwick  as  a  member  thereof,  superintending  the 
operation  of  his  son's  farm  in  his  son's  absence,  selling  the 
Vol.71  — 18 
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produce  of  said  farm,  receiving  the  avails  thereof,  and  dis- 
charging the  debts  and  liabilities  growing  out  of  the  man- 
agement of  the  farm ;  that  during  his  son's  absence  said 
John  Bostwick  deposited  in  his  own  name,  in  the  Bank  of 
Tomah,  various  sums  received  by  him  from  the  sale  of  prod- 
uce of  said  farm,  the  property  of  his  said  son ;  that  on  the 
18th  day  of  December,  1882,  said  John  Bostwick  turned 
over  to  his  said  son,  E.  L.  Bostwick,  the  amount  then  re- 
maining unexpended  of  said  sums  so  deposited,  which  bal- 
ance so  turned  over  was  not  a  loan,  but  was  so  turned  over 
as  the  property  of  said  E.  L.  Bostwick,  which  transaction 
constituted  the  alleged  loan  from  said  John  Bostwick  to 
said  E.  L.  Bostwick;  that  no  agreement  was  ever  made  for 
the  repayment  of  said  sum  to  John  Bostwick;  that  all  the 
services  rendered  by  said  John  Bostwick  in  and  about  the 
superintending  said  farm  were  rendered  by  him  as  a  mem- 
ber of  the  family  of  said  E.  L.  Bostwick,  and  without  ex- 
press or  other  agreement  for  compensation ;  that  just,  and 
equitable  provision  was  made  by  the  will  of  said  E.  L  Bost- 
wick, deceased,  for  the  support  and  maintenance  of  said 
John  Bostwick;  that  said  claimant  has  failed  to  prove  any 
of  the  material  allegations  of  his  two  several  complaints." 
As  conclusions  of  law  the  court  finds  "  that  said  claims,  and 
each  of  them,  should  be  and  are  hereby  disallowed." 

For  the  appellant  there  was  a  brief  by  Dickinson  A 
Ch^aham^  and  oral  argument  by  Mr,  S.  If,  Dickinson. 

Oeorge  Graham^  for  the  respondent. 

Taylor,  J.  The  only  question  for  the  determination  of 
this  court  is  whether  the  findings  of  fact  are  supported  by 
the  evidence.  After  reading  the  evidence  in  the  case  we 
have  no  hesitation  in  saying  that  the  findings  are  not  only 
supported  by  the  evidence,  but  that  every  reasonable  pre- 
sumption arising  upon  the  evidence  sustains  them. 

As  to  the  $555  claimed  to  have  been  loaned  by  the  appel- 
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lant  to  his  son,  by  a  transfer  of  that  amount,  standing  to  the 
credit  of  the  appellant  in  the  Bank  of  Tomah,  to  the  credit 
of  his  deceased  son,  the  evidence  very  clearly  shows  that 
the  whole  sum  so  standing  to  the  credit  of  the  appellant  in 
said  bank,  and  which  was  transferred  as  above  stated,  was, 
in  fact,  the  money  of  the  deceased  which  had  been  thereto- 
fore received  by  the  appellant  upon  sales  made  by  him  of 
property  of  the  deceased,  as  his  agent,  and  deposited  in 
said  bank  to  his  personal  credit;  and  that  the  transfer  was 
made  to  the  credit  of  the  deceased  because  the  money  be- 
longed to  him,  and  not  as  a  loan  to  him. 

The  claim  for  services  has  no  substantial  support  by  the 
evidence  in  the  case.    The  claimant  is  the  father  of  the  de- 
ceased.   On  January  1, 1881,  the  time  he  claims  his  services 
for  which  he  has  not  been  paid  commenced,  he  was  about 
seventy-seven  years  old,  and  was  living  in  his  son's  family 
with  his  aged  wife,  eating  at  the  same  table,  supplied  with 
money  to  pay  for  his  clothing,  medical  attendance,  and 
other  necessaries,  by  his  son,  no  account  being  kept,  either 
•  by  the  father  or  son,  for  services  rendered  or  for  money 
supplied  to  the  father  and  mother  for  clothes,  medical  at- 
tendance, or  other  necessaries  provided  by  the  son,  and  no 
satisfactory  evidence  that  there  ever  was  any  agreement  on 
the  part  of  the  son  to  pay  any  wages  for  such  services  as 
the  aged  father  was  able  to  and  did  perform  for  him.    It 
seems  to  us  that  a  father  and  mother  living  in  the  family 
of  a  son,  having  all  the  necessary  wants  supplied  by  the 
son  as  members  of  his  family,  the  father  being  of  the  age 
of  seventy-seven  years  when  he  commenced  so  living,  and 
living  with  him  until  he  was  about  eighty-two  years  old, 
ought  to  make  out  a  pretty  clear  case  of  an  agreement  on 
the  part  of  the  son  to  pay  him  wages  for  his  services,  when 
he  seeks  to  charge  the  estate  of  such  son  with  a  claim  for 
such  services  after  his  death.    There  certainly  is  no  such 
clear  evidence  of  a  contract  in  this  case  as  should  take  the 


Digitized  by 


Google 


27Q         SUPREME  COURT  OF  WISCONSIN, 

Bojington  vs.  Squires. 

case  out  of  the  general  rule  as  laid  down  by  this  as  well  as 
all  other  courts  in  cases  of  this  kind.  McGaroey  v.  Roods 
(Iowa),  36  K  W.  Rep.  488;  Byrnes  v.  Clark,  57  Wis.  13, 
21 ;  Tyler  v.  Burringtm,  39  Wis.  376;  WeUs  v,  Perkins,  43 
Wis.  160;  Manseau  v.  Mueller,  45  Wis.  430;  PeUage  v, 
PeUage,  32  Wis.  136;  Mountain  v.  Fisher,  22  Wis.  93; 
Leary  v.  Leary,  68  Wis.  662,  671 ;  Qeary  v.  Geary,  67  Wis. 
248.  Most  of  the  cases  cited  are  cases  where  the  son  or 
daughter  claims  for  services  rendered  for  the  father,  but 
the  same  rule  applies  where  the  father  claims  for  services 
rendered  for  the  son  under  similar  circumstances.  See 
Leary  v.  Leary,  stcpra,  and  Harris  v.  Curri^,  44  Vt.  468; 
Schouler,  Dom.  Rel.  (3d  ed.),  sec.  270,  p.  379. 

All  the  evidence  in  the  case  shows  that  the  deceased  son 
was  disposed  to  and  did  deal  with  his  aged  father  and 
mother  in  a  dutiful  and  kindly  way,  during  his  life-time; 
and  at  his  death  he  made,  considering  his  ability,  at  least, 
no  niggardly  provision  for  the  support  of  his  father  during 
the  remnant  of  his  days. 

We  find  nothing  in  the  record  to  impeach  the  justice  of 
the  findings  and  judgment  of  the  circuit  court 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 

See  note  to  this  case  in  87  N.  W.  Rep.  405.—  Rep. 


BoYiNGTON,  Respondent,  vs.  Squires,  Appellant. 

February  $8 — March  f7,  1888, 

Watercourses:  MiU-dams:  Floxioage  of  land:  Injury  to  possession:  Proof 
of  title:  Instructions  to  jury, 

1.  Proof  of  the  plaintifTs  actual  possession  and  occupancy  of  land  iB 
sufficient  prima  fade  proof  of  title  and  ownership  to  enable  him 
to  maintain  an  action  to  recover  damages  for  negligence  in  the  use 
of  a  miU-dam  and  water-power  whereby  such  land  was  flowed  and 
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injured  and  the  growing  oropt)  thereon  destroyed  —  such  injury 
being  merely  to  the  possession.  Winchester  v.  Stevens  Point,  68 
Wis.  850,  distinguished. 
2,  In  such  an  action  it  is  not  error  for  the  court  to  instruct  the  jury 
that  the  right  of  the  plaintiff  to  the  use  and  enjoyment  of  his  land 
is  equal  to  the  right  of  the  defendant  to  the  use  and  enjoyment  of 
his  dam  and  water-power ;  and  that  the  defendant  may  pass  the 
whole  volume  of  water  running  in  the  stream  at  any  time  through 
his  dam,  but  he  may  not  so  increase  that  volume  from  his  mill* 
pond  as  to  injure  the  lands  of  other  owners  below,  which  otherwise 
would  not  have  been  injured. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

Action  to  recover  damages  for  the  alleged  negligence  of 
the  defendant  in  the  use  of  a  certain  mill-dam  and  water- 
power  on  Mill  creek,  in  Monroe  county,  by  retaining  the 
water  of  the  stream  in  the  pond  created  by  the  dam,  and 
discharging  the  same  therefrom,  by  means  whereof  the 
plaintiflPs  land  below  on  the  same  stream  was  flowed  and 
injured,  and  his  crops  growing  thereon  destroyed,  etc.,  etc. 
The  complaint  charges  that  a  portion  of  such  damages  was 
caused  in  June,  1883,  and  a  portion  in  July,  1884,  by  the 
means  aforesaid. 

The  answer  denies  the  negligence  charged,  and  that  any 
damage  was  caused  by  the  discharge  of  water  through  the 
dam;  and  alleges  that  from  October  1,  1883,  t6  October  1, 
1885,  the  dam,  water-power,  and  mill  were  in  the  possession 
of  a  tenant,  and  that  such  mill  and  water-power  had  been 
nsed  and  operated  in  the  same  manner  for  more  than 
twenty  years  next  preceding  the  commencement  of  this 
action. 

A  trial  of  the  cause  resulted  in  a  verdict  for  the  plaintiff 
for  $50.  The  rulings  and  testimony  on  the  trial  are  suffi- 
ciently stated  in  the  opinion.  A  motion  for  a  new  trial 
was  denied,  and  judgment  rendered  for  the  plaintiff  pursu* 
ant  to  the  verdict.  The  defendant  appeals  from  the  judg-^ 
ment 
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For  the  appellant  there  was  a  brief  by  O.  C.  Prentiss 
and  Dickinson  ds  Graham^  and  oral  argument  by  ILr, 
Prentiss. 

For  the  respondent  there  was  a  brief  by  George  Graham 
and  J.  M,  Morrow^  and  oral  argument  by  Mr,  Graham. 

Lyon,  J.  1.  It  is  alleged  in  the  complaint  that  the  plaint- 
iff is  the  owner  in  fee-simple,  and  in  possession,  of  the  land 
therein  described  and  charged  to  have  been  injured,  being 
sixty  acres  of  land.  The  answer  admits  his  ownership  of 
forty  acres  thereof  under  a  conveyance  to  him  executed  by 
the  defendant,  and  denies  his  title  to  the  remaining  twenty 
acres.  Probably  the  plaintiff  did  not  prove  a  good  record 
title  to  the  twenty  acres  by  competent  evidence,  but  he  did 
prove  himself  in  the  actual  possession  and  occupancy  of  the 
whole  sixty  acres  when  the  land  was  flowed  and  the  injury 
complained  of  inflicted.  This  is  suflBcient  jE?riVAa  fade  proof 
of  title  and  ownership  to  enable  the  plaintiff  \o  maintain 
this  action,  which  is  merely  for  injury  to  the  possession,  and 
not,  as  in  Winchester  v.  Stevens  Pointy  58  Wis.  350,  for  a 
permanent  and  continuing  injury  to  the  freehold.  See, 
also,  Peed  v.  (7.,  M.  dc  St.  P.  R.  Co.,  post^  p.  399.  It  must  be 
held  that  the  plaintiff  suflKciently  established  his  title  to  the 
land  injured  to  maintain  this  action. 

2.  The  defense  of  a  right  by  prescription  to  hold  and  dis- 
charge water  by  and  through  defendant's  dam  in  the  man- 
ner in  which  it  was  discharged  when  the  injuries  complained 
of  were  inflicted,  and  that  the  lessee  of  the  mill  is  alone  lia- 
ble for  the  damages  suffered  in  July,  1884,  seem  to  have 
dropped  out  of  the  case.  No  instruction  on  these  subjects 
was  asked  or  given,  and  no  point  thereon  was  seriously 
urged  in  the  argument  in  this  court.  It  may  be  observed, 
however,  that  the  testimony  does  not  tend  to  prove  any  pre- 
scriptive right,  if  a  prescriptive  right  could  exist  in  such 
a  case,  and  it  was  proved  that  defendant  was  in  the  actual 
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use  of  the  mill  property  at  or  about  the  time  the  injury  of 
July,  1884,  was  inflicted. 

3.  There  was  abundant  testimany  given  on  the  trial  tend- 
ing to  show  that  the  defendant  controlled  the  water  in  his 
mill-pond  negligently,  and  discharged  it  in  unreasonable 
quantities  upon  the  plaintiff's  land  at  the  times  alleged,  and 
that  the  plaintiff  was  injured  thereby  to  the  amount  of  his 
recovery  and  more.  The  testimony'  is  quite  voluminous, 
and  we  cannot  undertake  to  state  it  in  detail.  A  statement 
of  our  conclusion  of  its  character  and  effects,  after  a  careful 
persual  of  it,  must  suffice. 

4.  The  only  exceptions  to  the  charge  of  the  judge  to  the 
jury  are  to  passages  therein  to  the  effect  that  the  right  of 
the  plaintiff  to  the  use  and  enjoyment  of  his  land  was  equal 
to  the  right  of  the  defendant  to  the  use  and  enjoyment  of 
his  dam  and  water-power;  and  that  the  defendant  may  pass 
the  whole  volume  of  water  running  in  the  stream  at  any 
time  through  his  dam,  but  he  may  not  so  increase  that  vol- 
ume from  his  mill-pond  as  to  injure  the  lands  of  other  own- 
ers below,  which  otherwise  would  not  have  been  injured. 
This  is  nothing  more  than  an  application  of  the  maxim  sio 
utere  tuo  ut  alienxim  non  Iwdaa.  We  think  the  maxim  ap- 
plicable to  this  case,  and  hence  find  no  error  in  the  charge. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 


Spiess,  Appellant,  vs.  Neuberg  and  wife,  Respondents. 

February  29  —  March  f  7, 1888. 

JyUic  lands:  Homestead  entry:  Mortgages:  Pre-eniption:  Svbsequently 
acquired  title:  Equity. 

1.  One  C,  having  made  a  homestead  entry  of  land,  assigned  the  same 
and  conveyed  the  land  by  warranty  deed  to  the  defendant,  who 
mortgaged  the  land  to  one  S.,  and  afterwards  gave  second  and 
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third  mortgages  to  the  plaintiff.  The  mortgage  to  S.  was  fore- 
closed, and  the  plaintiff,  to  save  her  own  mortgages,  purchased  at 
the  foreclosure  sale,  received  the  sheriff's  deed,  and  thereafter  paid 
taxes  on  the  land.  Subsequently  the  defendant  took  the  land 
from  the  plaintiff  to  work  on  shares,  and,  while  so  in  possession 
under  the  plaintiff,  made  a  new  homestead  entry  of  the  land,  com- 
muted the  same  by  payment  of  the  government  price,  and  obtuned 
title  from  the  United  States,  under  sec.  2801,  R.  S.  of  U.  S.  flcW, 
that  the  mortgages  given  by  the  defendant  were  valid,  and  the 
title  subsequently  acquired  by  him  inured  to  the  benefit  of  the 
plaintiff. 
2.  Some  of  the  facts  which  make  such  title  inure  to  the  benefit  of  the 
plaintiff  not  being  of  record,  she  may  maintain  an  equitable  ac- 
tion to  establish  her  right 


APPEAL  from  the  Circuit  Court  for  Za  Orosse  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

At  some  time  prior  to  May  14, 1877,  Hans  C.  Colstad  had 
taken  and  made  a  homestead  entry  of  the  E.  i  of  N.  E.  i 
of  section  33,  township  15  N.,  of  range  5  W.,  the  same 
then  being  the  property  of  the  United  States,  and  May  14, 
1877,  caused  a  receipt  for  the  payment  of  the  requisite 
amount  therefor  to  be  recorded  in  the  office  of  register  of 
deeds.  On  the  same  day  Colstad  sold  and  assigned  to  the 
said  defendant  John  Peter  Neuberg  his  right  or  claim  in  and 
to  said  homestead  entry,  and  executed  to  him  a  warranty 
deed  of  the  land,  which  was  recorded.  February  28, 1879, 
said  Neuherg  borrowed  $1,200  of  one  Stephenson,  to  secure 
which,  with  interest,  the  said  Neuberg  and  wife  executed 
and  delivered  to  said  Stephenson  their  mortgage  on  273 
acres  of  land,  including  said  eighty.  June  27, 1879,  the  said 
Neuberg  borrowed  of  the  plaintiff  $125,  to  secure  which, 
with  interest,  the  said  Neuherg  and  wife  executed  and  de- 
livered to  the  plaintiff  their  mortgage  on  the  273  acres. 
January  17,  1880,  the  said  Neuberg  borrowed  of  the  plaint- 
iff $100,  to  secure  which,  with  interest,  Neuberg  and  wife 
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executed  and  delivered  to  the  plaintiff  thmr  mortgage  on 
said  273  acres.  Neuberg  being  in  default,  ttie  Stephenson 
mortgage  was  foreclosed,  and  judgment  of  foreclosure  and 
sale  entered  thereon,  June  3,  1881,  upon  which  judgment 
there  was  due  for  principal,  interest,  and  costs,  July  24, 
1882,  $1,812.58,  for  thb  payment  of  which  the  whole  273 
acres  was  on  said  last-mentioned  day  sold,  and  bid  in  by 
the  plaintiff,  who  paid  the  amount  thereof,  being  compelled 
to  do  so  to  save  her  said  two  mortgages,  upon  which  noth- 
ing had  been  paid.  The  plaintiff  thereupon  received  a  duly 
executed  sheriff's  deed  on  said  foreclosure  sale,  and  recorded 
the  same,  but  failed  thereby  to  get  the  legal  title  to  said 
eighty  acres,  for  the  reason  that  the  title  was  in  the  United 
States.  The  balance  of  the  land  was  worth  much  less  than 
the  amount  then  due  on  the  Stephenson  mortgage.  Since 
said  sheriff's  deed,  the  said  Neuberg  took  said  lands  to  work 
on  shares  from  the  plaintiff.  The  plaintiff  had  paid  during 
that  time  $146.36  taxes  on  said  lands.  Januarj'  28,  1886, 
the  said  Neuberg  made  a  United  States  homestead  entry  of 
said  described  eighty  acres,  and  December  15,  1886,  com- 
muted the  same,  proved  his  occupation  thereof,  and  paid 
the  United  States  government  price  of  $100,  and  received 
the  title  thereof  from  the  United  States,  subject  to  the  re- 
vision of  his  proof  by  the  land  department. 

December  22,  1886,  the  plaintiff  commenced  this  action 
to  enjoin  the  defendants  from  disposing  of  or  incumbering 
the  eighty  acres,  and  to  have  the  title  thereof  so  acquired 
by  Neuberg  adjudged  to  inure  to  the  benefit  of  the  plaintiff. 
The  defendants  answered,  admitting  most  of  the  facts  stated, 
but  claiming  the  title  free  from  said  mortgages  or  any  claim 
of  the  plaintiff.  Upgn  the  trial  the  court  found,  in  effect, 
as  conclusions  of  law  upon  the  facts  stated,  that  as  to  the 
eighty  acres,  said  several  mortgages  were  void,  being  in  con- 
travention of  the  provisions  and  policy  of  the  United  States 
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homestead  law;  that  the  title  subsequently  acquired  by 
Neuberg  under  said  law  did  not  inure  to  the  benefit  of  the 
plaintiff;  that  the  plaintiff  had  failed  to  establish  a  right 
to  equitable  relief,  and  therefore  the  action  be  dismissed. 
From  the  judgment  entered  thereon  accordingly  the  plaint- 
iff appeals. 

John  J.  CoUy  for  the  appellant,  to  the  point  that  in  cases 
both  of  homesteads  and  pre-emptions  the  courts  have  up- 
held the  rights  and  equities  of  assignees  and  mortgagees, 
cited,  besides  cases  cited  in  the  opinion :  Whitney  v.  Buch 
man,  13  CaL  536;  Christy  v.  Dana,  34  id.  548;  S.  C.  42  id. 
174;  Dougl<jL%  v.  Gouldy  52  id.  656;  Camp  v.  Grider^Q^  id. 
20;  Pierson  v,  David,  1  Iowa,  23. 

For  the  respondents  there  was  a  brief  by  Prentiss  <& 
MUler,  and  oral  argument  by  Mr.  G.  C  Prentiss.  They 
contended,  inter  alia,  that  land  entered  under  the  home- 
stead law  cannot  become  subject  to  a  mortgage  lien  or  be 
alienated  prior  to  the  issuing  of  a  patent  therefor.  Sees. 
2296,  2290,  2291,  R.  S.  of  U.  S.  The  facts  of  this  case  can- 
not be  construed  as  a  contract  to  convey  this  land  when 
entered.  The  courts  have  uniformly  held  that  contracts 
violating  a  similar  provision  in  the  pre-emption  laws  are 
void.  Warren  v.  Van  Brunt,  19  Wall.  654;  Welster  v. 
Bowman,  25  Fed.  Rep.  889;  Gile  v.  HaUock,  33  Wis.  523; 
Jones  on  Mortg.  sees.  177,  178.  See,  also,  Weber  v.  Zeimet, 
30  Wis.  283;  Paige  v.  Peters,  70  id.  178,  The  plaintiffs 
title  cannot  be  aided  by  the  judgment  of  a  court  of  equity. 
If  the  law  has  not  given  him  the  title,  the  court  cannot. 
Having  the  legal  title,  and  the  defendant  being  in  the  ad- 
verse possession  of  the  land,  the  plaintiff's  remedy  is  by 
action  of  ejectment.  He  cannot  maintain  an  action  in  a 
court  of  equity.  Lee  v.  Simpson,  29  Wis.  333 ;  Gray  v.  Tyler, 
40  id.  579;  Bemington  v.  Foster,  42  id.  608;  Pennoyer  v. 
AUen,  51  id.  360. 
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Cassoday,  J.    Upon  the  facts  stated  the  inferences  are 
irresistible  that  Neuberg  has  been  in  the  possession  of  the 
eighty  ever  since  be  bought  out  Colstad  and  received  the 
warranty  deed  of  the  same,  May  14,  1877;  that  he  claimed 
the  same  by  virtue  of  such  purchase  and  deed  and  the  prior 
homestead  entry  of  Colstad  until  he  lost  the  same  by  the 
sheriff's  sale  and  deed.    There  can  be  no  question  but  what 
the  several  mortgages  were  given  to  create  a  lien  upon 
whatever  right,  title,  and  interest  Neuberg  had   in  the 
eighty  as  well  as  the  other  lands,  and  that  the  respective 
mortgagees  advanced  their  moneys  thereon  in  good  faith 
and  with  the  expectation  of  thereby  acquiring  adequate 
security  for  the  same.    With  the  same  good  faith  and  ex- 
pectation, and  to  save  her  own  mortgages,  the  plaintiff 
manifestly  advanced  the  requisite  amount  of  money  on  her 
purchase  at  sheriff's  sale,  and  subsequently  in  paying  taxes 
on  the  land.    Prior  to  1886,  there  seems  to  have  been  no 
pretense  but  what  the  plaintiff  had  acquired  whatever  equi- 
table right,  title,  and  interest  in  the  eighty  Neuberg  had 
previously  possessed.    During  that  period  of  three  and  a 
half  years,  Neuberg  had  remained  in  possession  under  and 
in  subordination  to  such  equitable  right,  title,  and  interest 
of  the  plaintiff.    There  can  be  no  question  but  what  Neu- 
lerg  made  the  entry  of  January  28,  1886,  and  the  commu- 
tation of  the  same,  December  15,  1886,  for  the  purpose  of 
cutting  off  such  equities  of  the  plaintiff  and  converting  the 
possession  which  he  thus  held  under  her  into  an  adverse 
possession  and  hostile  title.    This  was  held  to  be  legitimate 
by  the  trial  court,  on  the  theory  that  the  mortgages  were 
given  in  contravention  of  the  provisions  and  policy  of  the 
United  States  homestead  law. 

1.  While  the  title  remains  in  the  United  States,  it  is  un- 
doubtedly true  that  "  no  lands  acquired  under  the  provis- 
ions of  "  that  law  can  "  in  any  event  become  liaUe  to  the 
satisfaction  of  any  debt  contracted  prior  to  the  issuing  of 
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the  patent  therefor.'*  Such  is  the  statute.  Sec.  2296,  R  S, 
of  U.  S.  This  court  has  held  that  prior  to  such  issuance  of 
a  patent  such  lands  were  not  liable  to  attachment,  execa-' 
tion,  or  mechanic's  lien.  GUe  v.  HaUock^  33  Wis.  523; 
Paige  v.  PeterSy  70  Wis.  178.  In  the  case  laSt  cited  it  is 
said  in  the  opinion,  in  effect,  that  the  right  of  the  occupant 
of  such  lands  to  mortgage  his  interest  in  the  same  does 
'*  not  come  within  the  prohibition  of  the  federal  statutes 
cited."  That  assertion  is  not  only  sustained  by  the  author- 
ities there  cited,  but  others.  Nycum  v.  McAUister^  33  Iowa, 
374;  Fuller  v.  Hunt^  48  Iowa,  163;  Kirkaldie  v,  Larrahee^ 
31  Cal.  456;  Orr  v.  Stewart,  67  Cal.  275;  Cheney  v.  WhUe, 
5  Neb.  261 ;  Jones  v.  Toakam,  5  Neb.  265.  We  are  not 
aware  of  any  adverse  decision  in  the  supreme  court  of  the 
United  States. 

2.  But  the  same  chapter  of  the  Revised  Statutes  of  the 
United  States  in  effect  provides  that  nothing  therein  "shall 
be  so  construed  as  to  prevent  any "  homesteader  "  from 
paying  the  minimum  price  for  the  quantity  of  land  so  en- 
tered, at  any  time  before  the  expiration  of  the  five  years, 
and  obtaining  a  patent  therefor  from  the  government,  as 
in  other  cases  directed  hy  law,  on  making  proof  of  settle- 
ment and  cultivation  as  provided  by  law,  granting  pre- 
emption rights."  Sec.  2301,  R  S.  of  U.  S.  Having 
commuted  under  that  section,  it  is  claimed  that  Neuherg\& 
entitled  to  all  the  benefits  and  was  subjected  to  all  the  re- 
straints and  prohibitions  of  chapter  four  of  those  statutes, 
entitled  "  Pre-emptions."  Assuming  for  the  present  that 
when  Neuberg  made  the  several  mortgages  he  was  under 
the  same  disabilities  that  he  would  have  been  had  he  pre- 
viously pre-empted  the  eighty,  the  question  recurs  whether 
such  disabilities  were  such  as  to  avoid  the  mortgages.  That 
chapter  provides,  in  effect,  that  "any  grant  or  conveyance 
which  "  such  pre-emptor  "  may  have  made,  except  in  the 
hands  of  honafde  purchasers  for  a  valuable  consideration, 
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shall  be  null  and  void/'  with  an  exception  not  material 
here.  Sec.  2262,  R.  S.  of  U.  S.  Bat  that  provision  did  not 
operate  as  a  disability,  since  the  several  mortgagees  ad- 
vanced their  money  in  good  faith,  and  the  plaintiff  bid  in 
the  property  on  the  foreclosure  sale  and  paid  thereon  the 
amount  of  money  stated  in  good  faith.  The  same  sec- 
tion required  such  pre-emptor,  before  being  allowed  to  en- 
ter the  lands,  to  take  the  requisite  oath,  among  other  things, 
to  the  effect  that  he  had  ''  not  directly  or  indirectly  made 
any  agreement  or  contract,  in  any  way  or  manner,  with 
any  person  whatsoever,  by  which  the  title  which  he  might 
acquire  from  the  government  of  the  United  States  should 
inure  in  whole  or  in  part  to  the  benefit  of  any  person  ex- 
cept himself."  Ihid,  And  that  chapter  further  provides 
that  "all  assignments  and  transfers  of  the  right  hereby 
secured,  prior  to  the  issuing  of  the  patent,  shall  be  null 
and  void."  Sec.  2263,  R.  S.  of  U.  S.  According  to  the 
supreme  court  of  the  United  States,  these  provisions  were 
enacted  to  prevent  such  pre-emption  rights  from  being  ac- 
quired by  land  speculators.  Myers  v.  Crofty  13  Wall.  291. 
In  that  case  Mr.  Justice  Davis,  speaking  for  the  court,  said: 
"In  view  of  these  facts,  we  cannot  suppose,  in  the  absence 
of  an  express  declaration  to  that  effect,  that  Congress  in- 
tended to  tie  up  these  lands  in  the  hands  of  the  original 
owners  until  the  government  should  choose  to  issue  the 
patent.  If  it  had  been  the  purpose  of  Congress  to  attain 
the  object  contended  for,  it  would  have  declared  the  lands 
themselves  unalienable  until  the  patent  was  granted.  In- 
stead of  this,  the  legislation  was  directed  against  the  assign- 
ment or  transfer  of  the  right  secured  by  the  act,  which  was 
ihe  Tigkt  of  pr&^mptionj  leaving  the  pre-empto7*  free  to  sell 
his  land  c^ten  the  entry,  if  at  that  time  he  was  in  good  faith 
the  owner  of  the  land  and  had  done  nothing  inconsistent 
with  the  provisions  of  the  law  on  the  subject."  To  the 
same  effect,  Zessee  of  French  v.  /S^eneer,  21  How. 
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Thred^Ul  v.  Pintard,  12  How.  24;  Zandes  v.  Brantj  10 
How.  348.  These  views  are  in  harmony  with  the  adjmli- 
cations  of  this  court,  wherein  it  has  been  held  that  such 
pre-emptor,  having  made  the  entry,  paid  his  money,  taken 
his  receipt  or  certificate,  and  recorded  the  same  (as  Colstad 
did),  has  the  entire  equitable  title  and  interest,  which  he 
may  assign,  transfer,  and  convey  at  pleasure ;  and  that  the 
legal  title  will  vest  in  his  grantee  upon  the  issuing  of  the 
patent.  DiUingJvam  v.  Fishery  5  Wis.  475;  Stephenson  v, 
Wilson^  37  Wis.  489.  In  Lamb  u  Davenport^  18  WalL  307, 
it  was  held  that,  "  unless  forbidden  by  some  positive  law, 
contracts  made  by  actual  settlers  on  the  public  lands  con- 
cerning their  possessory  rights,  and  concerning  the  title  to 
be  acquired  in  future  from  the  United  States,  are  valid  as 
between  the  parties  to  the  contract,  though  there  be  at  the 
time  no  act  of  Congress  by  which  the  title  may  be  ac- 
quired, and  though  the  government  is  under  no  obligation 
to  either  of  the  parties  in  regard  to  the  title."  It  follows 
from  these  several  adjudications  that  Colstad  was  under  no 
disability  which  prevented  him  from  conveying  his  eqni- 
table  title  and  interest  in  the  land  to  Neuberg^  and  that  the 
latter  was  under  no  disability  which  prevented  him  from 
creating  valid  liens  thereon  by  way  of  mortgages,  as  he  did. 
These  things  being  so,  there  can  be  no  question  but  what 
such  equitable  right,  title,  and  interest  passed  to  the  plaint 
iff  by  such  foreclosure  sale  and  sheriffs  deed. 

3.  The  plaintiff  having  thus  acquired  such  equitable 
right,  title,  and  interest  in  and  to  the  eighty,  was  she  di- 
vested of  the  same  by  the  subsequent  entry  and  commuta- 
tion by  Neuherg  while  in  possession  as  her  tenant?  To  hold 
that  she  was,  would  be  the  consummation  of  a  gross  fraud 
under  the  guise  of  a  legal  right.  This  being  so,  it  should 
not  be  sanctioned  by  the  courts,  unless  forced  to  do  so  by 
positive  law  or  binding  authority.  Here  it  has  neither. 
The  law  on  the  subject  seems  to  be  pretty  w^  settled  to 
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the  effect  that  where  the  owner  of  such  equitable  right, 
title,  and  interest  transfers  the  same  by  way  of  mortgage 
or  otherwise  to  a  lona  fide  purchaser  for  a  valuable  consid- 
eration fully  paid,  and  afterwards  acquires  the  legal  title  by 
patent  from  the  United  States,  such  legal  title  at  once 
inures  to  the  benefit  of  such  bona  fi/le  purchaser,  and  estops 
such  patentee  from  claiming  title  as  against  such  purchaser. 
This  is  sustained  by  the  authorities  already  cited.  This  rule 
is  well  illustrated  and  strongly  supported  by  ThredgiU  v. 
Pirdard^  supra^  in  which  it  was  held  that  "  where  a  settler 
upon  the  public  lands  had  a  pre-emption  right  to  them,  and 
sold  them  to  a  person  who  again  sold  them  to  a  third  party, 
the  original  vendor  has  a  lien  upon  the  land  for  the  bal- 
ance of  the  purchase  money  still  due,  and  can  enforce  it 
by  a  bill  in  chancery,  notwHhstanding  the  vendee  hoe  taken 
out  a  patent  in  his  own  name  under  a  avhsequent  pre- 
emption law?'*  So,  in  Lessee  of  French  v.  Spencer,  supra, 
it  was  held  that  "a  patent  to  the  original  beneficiary,  who 
had  previously  sold  his  right,  inured  to  the  benefit  of  the 
purchaser,  and  related  back  to  the  date  of  the  entry ;  and 
the  heir  of  the  grantor  in  such  a  deed  is  estopped  from  set- 
ting up  a  legal  title  under  the  patent.'*  See,  also,  Hughes  v. 
U,  S.,  4  Wall.  232.  In  Orr  v,  Stewart,  supra,  the  home- 
steader, after  having  mortgaged  his  right,  title,  and  inter- 
est, and  the  mortgage  foreclosed  and  bid  in  by  the  mort- 
gagee, who  obtained  thereon  a  sheriflTs  deed,  commuted  his 
homestead  entry  into  a  cash  entry,  as  here,  and  paid  in  full 
the  price,  and  received  a  duplicate  receipt  and  certificate  of 
purchase  therefor;  but  it  was  held  that  such  after-acquired 
title  by  the  mortgagor  fed  the  mortgage,  and  inured  to  the 
benefit  of  the  mortgagee  and  purchaser  at  such  foreclosure 
sale. 

4.  Upon  the  principles  stated  it  may  seem  that  the 
plaintiff  had  an  adequate  remedy  at  law,  and  hence  that 
there  was  no  necessity  to  bring  this  action.    But  the  patent 
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gave  to  Neuherg  the  apparent  legal  title  of  record ;  and 
some  of  the  facts  which  make  that  title  inure  to  the  benefit 
of  the  plaintiff  are  not  of  record,  and  hence  there  is  a  neces- 
sity of  establishing  the  plaintiff's  right  to  the  land  by  an 
adjudication. 

By  the  Court — The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  with  directions  to  enter 
judgment  in  accordance  with  the  prayer  of  the  complaint 


Reid  and  others.  Appellants,  vs.  Southworth,  Respondent. 

February  ^9  — March  27,  1888. 

(ly  t)  Judgment  by  confession  for  debt  not  due:   Pou?er  construed, 
("3 J  Setting  aside  unauthorized  judg^ment, 

1.  Authority  to  confess  judgment  upon  a  debt  not  due  must  be  given 

in  dear  and  precise  language. 
3   A  warrant  of  attorney  to  confess  judgment  upon  a  note  "for  such 

amount  as  may  appear  to  be  unpaid  thereon,"  authorizes  judgment 

to  be  confessed  only  for  the  amount  actuaUy  due. 
8.  An  unauthorized  judgment  will  be  presumed  to  affect  substantial 

rights,  and  should  be  set  aside.  * 

APPEAL  from  the  Circuit  Court  for  Za  Orosse  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Prentiss  cfe  JftUsfj 
and  oral  argument  by  J.  J.  Cole  and  G.  C.  Prentiss.  To  the 
point  that  the  party  moving  to  set  aside  a  judgment  entered 
upon  warrant  of  attorney  must  show  that  he  has  been  sub- 
jected to  some  injustice  before  the  court  will  interfere,  they 
cited  Van  Steenwyck  v.  Sackett^  17  Wis.  645,  657;  Mclndoe 
V.  Hazelton,  19  id.  567;  Ilerfurth  v.  Biederstaedty  43  id.  638; 
Pirie  v.  Rughes^  id.  531 ;  Rollins  v.  Kahn^  66  id.  658. 

For  the  respondent  there  was  a  brief  by  Fruit  <&  Brind- 
ley,  and  oral  argument  by  Mr.  J.  J.  Fruit. 
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CoLB,  C.  J.  This  is  an  appeal  from  an  order  setting  aside 
judgments  between  these  parties.  It  is  stipulated  that  the 
appeals  from  the  order  in  each  case  be  consolidated,  and 
that  they  be  treated  as  one  appeal.  The  judgments  were 
entered  upon  warrants  of  attorney  included  in  the  same  in- 
struments with  the  promissory  notes  given  by  the  defend- 
ant. These  notes  were  dated  February  3, 1887,  and  became 
due,  one  in  four  months  and  the  other  in  six  months  from 
date.  Judgments  were  entered  on  the  warrants  of  attorney 
on  each  note,  February  11  th,  eight  days  after  the  notes  were 
given,  and  before  anything  was  due  upon  them.  It  is  now 
claimed  on  behalf  of  the  defendant  that  the  warrants  of 
attorney  did  not  authorize  the  entry  of  judgment  when 
nothing  was  due  upon  the  notes.  This  contention  we  think 
is  sound,  and  must  prevail. 

The  warrants  of  attorney,  in  effect,  "  authorize  any  attor- 
ney of  any  court  of  record  to  appear  for  the  defendant  in 
term  time  or  vacation  at  any  time  [thereafter],  and  confess 
judgment  without  process  in  favor  of  the  holder  of  the 
note,  for  such  amount  as  may  appear  to  be  unpaid  thereon, 
hereby  expressly  waiving  all  exemption  under  the  laws  of 
Illinois,  and  also  waiving  all  errors  in  thv3  proceedings." 
Now  the. obvious  meaning  of  this  language  restricts  the  au- 
thority to  confess  judgment  to  the  amount  actually  due 
\ipon  the  notes.    It  is  said  on  the  part  of  the  plaintiffs 
that  it  authorizes  a  confession  of  judgment,  not  only  for 
the  amount  due,  but  for  the  amount  to  become  due,  at  any 
time  after  the  warrant  of  attorney  was  executed.    But  this 
is  not  a  fair  construction  of  the  instrument.    The  language, 
"for  such  amount  as  may  appear  to  be  unpaid  thereon," 
clearly  refers  to  the  amount  which  is  actually  due  and  pay- 
able.   It  is  doubtless  true  that  the  word  ^^unpaid^^  some- 
times means  a  debt  or  obligation  not  discharged,  without 
i^gard  to  the  time  it  matures.    But  that  is  not  the  sense  in 
which  the  word  is  used  in  the  warrant  of  attorney.    It  ap- 
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pears  from  the  affidavits  used  on  the  part  of  the  plaint 
in  resisting  the  motion  to  vacate  the  jtidgment  that  th 
notes  were  given  as  extensions  of  other  notes,  and  to  est^ 
the  time  of  payment  of  the  debt.  It  may  be  possible  tl 
the  defendant  would  have  been  willing  and  consented 
have  judgment  entered  immediately  for  the  amount 
cured  by  the  notes,  yet  such  a  supposition  is  very  unreas 
able  and  highly  improbable. 

The  remarks  of  Mr.  Justice  Oaton,  in  Sloane  v.Andtri 
57  Wis.  123,  are  so  pertinent  to  the  point  we  are  oonsid 
ing  that  we  cannot  do  better  than  quote  tbenij  as  they  fa 
settle  tbc  construction  which  should  be  given  to  the  y^ 
rant  of  attornej^.  The  warrant  of  attorney  in  that  o 
containeti  the  precise  language  which  is  used  in  the  one- 
fore  us.  Mr.  Justice  Okton  says:  *'The  power  of  attort 
does  not  authorize  the  confession  of  judgment  before  \ 
note  is  due,  or  for  more  than  is  due  upon  it.  The  langui 
*  for  such  amount  as  may  appear  to  be  unpaid  thereon '  d< 
not  give  such  authority  by  the  necessary  meaning  of  1 
word  *  unpaid,'  or  by  any  meaning  that  can  be  forced 
its  context.'*  A  power  to  confess  judgment  for  a  debt  i 
due  should  be  "clearly  granted  and  expressed,  and  not  I 
to  mere  inference  or  implication*  The  word  '  unpaid 
more  commonly  and  properly  applied  to  a  debt  due  than 
a  debt  undue ^  and  may  at  least  as  well  mean  a  debt  due 
undue;  therefore  no  power  to  confess  a  judgment  foi 
debt  undue  is  even  implied  by  it.  In  DiUeij  v.  Vmi  Wk 
Wis.  20',>,  the  warrant  of  attorney  authorized  the  confessi 
of  judgment  for  the  amount  appearing  to  be  due.  and  t 
attorney  was  held  to  the  authority  only  to  confess  ju( 
ment  for  the  amount  actually  due.  See,  alsOj  McCain 
Sumner,  40  Wis.  3SG;' 

The  law  is  well  settled  that,  in  entering  up  judgment 
a  warrant  of  attorney,  the  authority  given  by  it  must 
strictly  pursued.     1  TitJd,  Pr,  (9th  ed,)j  652.    It  seems  to 
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it  is  impossible  to  say  that  authority  was  given  in  the  war- 
«mt  of  attorney  in  this  case  to  enter  up  judgment  upon  the 
ootes  whether  they  were  due  or  not.    As  was  said  in  the 
Sloane  Casey  such  authority  should  be  given  in  clear  and 
precise  language,  and  should  not  rest  in  inference  or  doubt- 
ful implication.    It  is  claimed  by  the  learned  counsel  for 
the  plaintiflfs  that  the  authority  given  was  to  confess  judg- 
ment at  any  time  after  the  date  of  the  warrant  of  attor- 
ney, without  reference  to  the  maturity  of  the  debt,  as  was 
done  in  Sherman  v.  Baddely^  11  HI.  622;  Adam  v.  Arnold^ 
86111.185;  and   Thomas  v.  Mueller ^  106  111.  36.     In  these 
cases  it  was  held  that  the  warrant  of  attorney  authorized 
a  confession  of  judgment  at  any  time  after  the  date  of  the 
note,  and  that  a  judgment  confessed  before  the  maturity 
of  the  note  was  valid.    It  is  obvious  that  these  decisions 
have  no  application  to  this  case,  in  view  of  the  construction 
which  we  feel  compelled  to  place  upon  the  warrant  of  attor- 
ney. Authority  is  not  here  given  to  confess  judgment  at  any 
time  after  the  date  of  the  note,  in  express  terms,  or  by  any 
uneqaivocal  language;  but  it  is  to  confess  judgment  in  favor 
of  the  holder  of  the  note  for  such  amount  as  may  appear  to 
be  unpaid  thereon,  which  implies,  as  we  have  said,  for  the 
amount  which  is  actually  due.    We  are  satisfied  that  this  is 
the  proper  construction  of  the  warrant  of  attorney,  but 
will  discuss  the  point  no  further^    It  may  well  be,  as  counsel 
contends,  that  courts  have  sustained  confessions  of  judg- 
ments upon  debts  not  due.    We  do  not  deny  but  authority 
may  be  given  to  confess  judgment  upon  a  debt  not  due,  but 
what  we  do  hold  is  that  such  authority  must  be  given  in 
clear  and  precise  language.    It  is  certainly  not  so  given  in 
this  case.    And  it  would  be  contrary  to  all  the  facts  and 
probabilities  of  the  case  to  suppose  a  merchant  seeking  an 
extension  would  give  his  creditor  authority  to  have  judg- 
oaent  entered  at  once  on  his  extended  paper,  without  regard 
to  the  time  of  its  maturity,  and  thus  effectually  destroy 
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his  credit  in  the  commercial  world.  That  would  not  be 
consistent  with  human  conduct  and  experience,  and  we  are 
quite  confident  it  was  not  the  intention  of  the  defendant 
when  he  executed  the  warrant  of  attorney. 

In  this  case,  one  of  the  notes  was  not  due  when  the  order 
v^acating  the  judgment  upon  it  was  made.  It  is  said  the 
defendant  should  show  that  he  is  subjected  to  some  injustice, 
before  the  court  should  interfere  and  set  the  judgment 
aside.  We  think  he  does  show  that  when  it  appears  that  a 
judgment  has  been  entered  against  him  without  any  author- 
ity in  law.  It  is  fair  to  presume  that  substantial  rights 
have  been  affected  by  the  entry  of  judgment  in  that  man- 
ner. This  does  not  present  a  case  of  mere  technical  error 
or  irregularity,  but  a  judgment  unauthorized,  which  would 
seriously  affect  the  credit  of  the  defendant. 

By  the  Court. —  The  order  of  the  circuit  court  is  aflBrmed. 


Hand  and  another,  Respondents,  ts.  Conger,  Appellant 

February  ^9  "  March  tl,  1888, 

Agency:  Sale  of  land:  Commissions, 

Defendant  employed  H.  to  sell  certain  land.  H.  employed  M.  to  find 
a  purchaser,  and  M.  employed  plaintiffs,  agreeing  to  divide  com- 
missions with  them  if  thej  found  a  purchaser  at  a  certain  price. 
Plaintiffs  found  D.,  who  agreed  to  take  the  land  at  the  price  named 
on  certain  terms,  and  paid  $500  towards  the  purchase  to  M..  who 
gave  a  receipt  therefor  stating  the  agreed  terms  of  sale.  M.  paid 
the  $500  to  H.,  who  gave  him  a  receipt  therefor  for  D.,  stating 
therein  the  terms  of  sale  as  reported  by  M.  to  H.  At  a  meeting  to 
consummate  the  sale  H.  and  D.  differed  as  to  the  terms.  Defend- 
ant was  willing  to  execute  the  contract  as  stated  by  H.,  but  not  as 
stated  by  D.  The  sale  failed,  and  the  $500  was  repaid  to  D.  There 
was  no  evidence  that  defendant  ever  employed  plaintiffs,  or  author- 
ized H.  or  M.  to  employ  them,  or  ever  ratified  their  acts  in  that 
behalf.  Held^  that  defendant  is  not  liable  to  plaintiffs  for  any  comr 
xniBsions. 
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APPEAL  from  the  Circuit  Court  for  Price  County. 

This  action  is  to  recover  commissions  on  a  sale  of  pine 
lands  in  Price  county  belonging  to  the  defendant  Conger^ 
alleged  to  have  been  earned  by  the  plaintiffs  as  brokers. 
The  action  was  originally  brought  against  the  defendant 
Conger  and  one  McDonald,  but  was  discontinued  as  to 
McDonald  during  the  trial.  Motions  for  a  nonsuit,  and  that 
the  court  direct  a  verdict  for  the  defendant,  were  denied. 
The  case  was  submitted  to  the  jury  without  instructions,  by 
consent  of  parties.  The  jury  found  for  the  plaintiffs,  and 
assessed  their  damages  at  the  sum  claimed.  A  motion  for 
a  new  trial  was  denied,  and  judgment  for  plaintiffs  entered 
pursuant  to  the  verdict.  A  suflBcient  statement  of  the  tes- 
timony will  be  found  in  the  opinion.  The  defendant  ap- 
peals from  the  judgment. 

For  the  appellant  there  was  a  brief  by  A,  Haight^  attor- 
ney, and  George  Gary^  of  counsel,  and  oral  argument  by 
Mr.  Haight. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  WiUis  Hand. 

Lyon,  J.  The  only  question  presented  for  determination 
by  this  appeal  is.  Does  the  testimony  tend  to  prove  the  de- 
fendant Conger  liable  for  the  commissions  claimed. 

Although  the  testimony  is  quite  voluminous,  the  material 
facts  which  it  tends  to  prove  may  be  stated  somewhat  briefly 
as  follows:  The  plaintiffs  are  real-estate  brokers  at  Phillips, 
in  Price  county.  In  1885  defendant  Conger  owned  a  tract 
of  land  in  that  county.  He  resides  at  Elkhorn,  in  Wal- 
worth county.  During  that  year  he  employed  Mr.  Haight, 
residing  in  Oshkosh,  to  sell  or  aid  in  the  sale  of  such  land. 
Such  employment  was  by  parol.  It  does  not  appear  that 
Haight  had  tmy  authority  to  settle  and  fix  the  terms  of 
sale,  although  Conger  expressed  his  willingness  to  approve 
of  what  he  might  do  in  the  matter.     In  September,  1885, 
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IlaigLt  employed  McDonald  (fofmerly  a  defendant  ben 
to  find  a  purchaser  for  the  land,  and  told  him  be  mi 
have  all  he  got  for  it  over  $13,000  as  bis  compensal 
therefor.  It  does  not  appear  that  any  terms  of  sale  o( 
than  the  price  were  stated  by  Ilaight  to  McDonald,  * 
latter  thereupon  agreed  with  the  plaintiffs  that  if  H 
would  find  a  purcliaser  of  thR  land  for  113,000,  they  she 
have  a  commission  of  $500  out  of  the  purchase  inoi 
The  plaintiffs  soon  found  a  person,  one  Davis,  who  w<3 
purchase  the  land  and  pay  that  price  therefor  on  ceri 
tr*rms  and  conditions.  Davis  paid  McDonald  $500  towa 
the  purchase,  and  McDonald,  in  his  own  name,  gave  bii 
r ec  c  i  p  t  th  e  ref o  r.  The  agreed  te  r m  s  o  f  sal  e  w  ere  w  rl  t  te  i 
the  receipt.  McDonald  paid  the  ^500  to  Ilaight,  who  gi 
a  recei]U  therefor  to  McDonald  for  Davis,  staling  thei 
tiio  terms  of  tlie  sale  as  reported  by  McDonald  to  Ilai^ 
Thereafter  McDonald,  Davis,  and  one  of  the  plaintiffs  i 
at  Osbkosh  to  close  the  sale.  Haight  and  Davis  differed 
to  the  terms,  Ilaight  refused  to  take  the  responsibditj 
accepting  the  terms  insisted  upon  by  Davis,  and  Davis- 
fused  to  accept  the  terms  insisted  upon  by  Haight.  Tb< 
upon  the  four  went  to  Elkhornand  met  Conner.  Tbelal 
was  willing  to  execute  the  contract  proposed  by  Hai| 
but  Davis  would  not  accept  it.  Conyer  refused  to  sign 
contract  proposed  by  Davis,  and  so  the  sale  failed^  and  C 
f/ifr  repaid  Davis  the  $500, 

There  is  no  evidence  that  Conner  ever  employed 
plaintiffs  to  sell  his  land  or  find  him  a  pnrclmser  there! 
or  that  ho  ever  authorized  either  McDonald  or  Ilaight  tq 
employ  them*  Kelther  is  there  any  proof  that  Vmig^r  ^ 
raliiied  the  acts  of  McDonald  or  Haight  in  the  ma  Iter* 
may  have  learned  during  the  interview  at  Elkhorn  (but I 
before)  that  if  the  sale  was  consummated  at  $13,000^  < 
plaintiffs  expected  to  receive  and  would  claim  a  commiss' 
of  $500  out  of  tljo  purchase  money ^  and  probably  he  wo' 


Digitized  by 


Qoo^z 


I 


JANUAET  TEEM,  1888.  295 

Dawaon  vs.  lifead  and  olbers. 

have  acceded  to  such  claim.  But  it  does  not  appear  that  he 
promised  to  do  so,  or  ever  authorized  any  one  else  to  make 
such  promise  for  him.  There  being  no  evidence  to  go  to 
(be  jury  on  the  question  of  Conger* s  liability  for  the  com- 
misKOQs  claimed,  the  motion  for  a  nonsuit  should  have 
been  granted,  or  a  verdict  for  the  defendant  directed.  Fail- 
ing these,  the  motion  for  a  new  trial  should  have  been 
granted. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remandM  for  a  new  trial. 


Dawson,  Bespondent,  ts.  Mead  and  others.  Appellants. 

February  29  —  March  f7, 1888, 

Foreclosure  of  mortgage:  Filing  notice  of  lis  pendens. 

Hie  filing  of  the  notioe  of  the  pendency  of  an  action  to  foreclose  a 
mortgage  is  inoperative  until  the  complaint  is  filed ;  and  judgment 
cannot  be  rendered,  therefore,  until  twenty  days  after  the  filing  of 
the  complaint    R.  S.  sec.  8187. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
For  the  appellants  the  cause  was  submitted  on  the  brief 
olF.C  Weed. 
[No  appearance  for  the  respondent.] 

By  the  Coubt.  This  is  an  action  to  foreclose  a  mort- 
gage on  real  estate.  It  was  commenced  by  the  service  of 
a  summons  June  23, 1885.  Notice  of  the  pendency  of  the 
action  was  filed  in  the  proper  office  July  15,  1885.  The 
oomplaint  was  filed  with  the  clerk  of  the  court  in  which 
the  action  was  brought,  October  14,  1885,  and  upon  the 
^me  day  judgment  of  foreclosure  and  for  the  sale  of  the 
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mortgaged  premises  was  entered.  The  defendants  Mead 
and  Butler  appeal  from  the  judgment. 

The  judgment  is  premature.  Sec.  3187,  R.  S.,  provides 
that  such  notico  must  be  filed  twenty  days  before  judgment. 
Although  this  notice  was  in  fact  filed  more  than  twenty 
da3^s  before  the  rendition  of  the  judgment,  yet,  under  the 
same  statu te,  Um  liUng  was  inoperative  until  the  complaint 
was  filed.  It  was  so  ruled  in  Flood  v.  laaac^  34  Wis.  423, 
and  again  in  Olson  v,  Paul^  56  Wis.  30. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings according  to  law. 


Porter,  Respondent,  ts.  Day  and  others.  Appellants. 
February  29  —  March  27, 1888. 

Gaming  eontracts:  Horse  racing:  Pi^emiums:  Exclusion  of  horse  from 
race:  Disci^etion:  Fraud, 

1.  Th©  mere  racing  of  horses  is  not  iUegal  or  against  public  policy ;  and 

where  a  pretuiuni  or  reward  is  offered  by  a  tliird  party,  in  good 
faith  »nd  not  &s  a  cover  for  betting,  to  the  winner  in  such  a  race, 
the  latter  may  recover  the  premium  even  though  he  paid  an  en- 
trance fee  which  went  to  make  up  in  part  such  premium. 

2.  Where  the  judges  of  a  horse  race  had  discretionary  power  to  exclude 

a  horse  viobting  a  certain  rule  from  further  participation  in  the 
race,  their  dccisLon  allowing  the  horse  to  proceed  after  a  violation 
ehould  not  be  set  aside  except  upon  clear  proof  of  fraud  affecting 
such  decieiou. 

APPEAL  from  the  Circuit  Court  for  ^u  Claire  County* 
The  folio ^ving  statement  of  the  case  was  prepared. by  Mr. 
Justice  Tayu:}r  as  a  part  of  the  opinion: 

This  action  was  brought  to  recover  a  purse  offered  by  the 
defend  an  tSj  as  the  president,  secretary,  treasurer,  and  man- 
ager of  the  Eau  Claire  Driving  Park  Association,  an  unin- 
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corporated  society.    The  material  allegations  of  the  com- 
plaint are  the  following: 

"  That  the  said  defendants,  on  or  about  the  22d  day  of 
September,  1885,  promised  the  said  plaintiff  to  pay  the  said 
plaintiff  on  the  24th  day  of  September,  1885,  the  sum  of 
$150,  in  consideration  that  and  upon  condition  that  the  said 
plaintiff  would  pay^  the  said  defendants,  or  the  said  defend- 
ant Putnam^  the  sum  of  $30,  called  an  'entrance  fee,'  and 
YTould  on  the  day  last  named,  at  an  hour  to  be  appointed  by 
defendants,  drive  or  cause  to  be  driven  over  the  race-track 
under  the  control  of  the  said  defendants,  for  the  entertain- 
ment of  the  persons  admitted  thereto  by  the  defendants 
upon  payment  to  the  said  defendants  of  the  admission  price 
above  mentioned,  and  of  such  other  persons  as  the  said  de- 
fendants should  choose  to  admit,  the  said  plaintiff's  horse, 
known  as  Sorrel  George,  in  such  manner  and  at  such  speed 
as  to  outstrip  certain  other  horses  driven  in  competition 
with  the  plaintiff's  said  horse  over  the  said  race-track  at  the 
same  time,  and  to  win,  according  to  the  decision  of  the 
three  arbitrators  or  judges,  so  called,  designated  by  the  said 
defendants,  a  race  described  as  a  race  of  the  2 :40  class. 
That  thereupon  the  plaintiff  paid  the  said  defendant  Put- 
nam^ as  secretary  of  said  Eau  Claire  Driving  Park  Associa- 
tion, the  sum  of  $30,  called  an  *  entrance  fee,'  and  on  the 
24th  day  of  September,  1885,  at  an  hour  appointed  by  de- 
fendants, caused  to  be  driven  over  the  race-track  under  the 
control  of  the  defendants,  for  the  entertainment  of  the 
persons  admitted  thereto  by  the  said  defendants,  the  said 
plaintiff's  horse  known  as  Sorrel  George,  in  such  manner 
and  at  such  speed  as  to  outstrip  all  other  horses  driven  in 
competition  with  the  plaintiff's  said  horse  over  the  said 
race-track  at  the  same  time,  and  to  win,  according  to  the 
decision  of  the  three  arbitrators  or  judges,  so-called,  desig- 
nated'by  the  said  defendants,  a  race  described  as  a  race  of 
the  2:40  class,  and  duly  performed  all  the  conditions  on  his 
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part,  whereby  the  saiil  defendaDts  became  indebte^l  to  tl 
plaintiff  in  the  sum  of  6150,  That  the  said  defendants  bai 
not,  nor  lias  any  of  tliem,  paid  the  said  plaintiff  the  sa 
sum  of  §150 J  or  any  part  of  it."  The  compiaiot  demaiM 
judgment  for  the  sum  of  $150,  with  interest  and  costs. 

The  answer^  among  other  things,  admits  "that  the  El 
Claire  Driring  Park  Association  offered  to  pay  the  owm 
of  the  horse  who  should  win  the  2:40  class  race  at  the  S0 
tember  meeting,  when  trotted  under  the  rules  of  the  Nation 
Association,  the  snm  of  ?150j  if  such  rules  were  in  all  t 
spects  complied  with,  and  towards  which  simi  the  owm 
should  contribute  the  sum  of  130/'  and  "that  the  plain ti 
entered  his  said  horse  to  compete  in  said  race  and  for  sa 
stake  and  wager,  and  paid  the  said  association  the  sum  < 
$30  towartls  said  stake,^^  The  answer  then  alleges  that  tl 
plaintiff  did  not  comply  with  tho  rules  and  regulatioj 
governing  said  race;  "that  his  horse  paced  instead  < 
trotted; "  and  that  he  ''could  not  hav©  won  such  race  hi 
he  tratteil  instead  of  paced/'  And  further  alleges  that  ti 
jdaintiff  obtained  the  decision  of  the  judges  of  the  race 
his  favor  by  fraudulently^  representing  to  them  that  b 
horse  trotted  when  he  well  knew  that  tie  paced. 

On  the  trial  it  was  admitted  that  the  plaintiff's  hon 
won  the  race,  and  the  only  question  on  that  part  of  tl 
case  was  whether  he  won  it  fairly.  At  the  close  of  tl 
evidence  the  learned  circuit  judge  directed  a  verdict  fl 
the  plaintiff,  and  the  defendants  duly  excepted.  From  tl 
judgment  entered  in  favor  of  the  plaintiff,  the  deleadan 
appeal  to  this  court. 

IF.  K  Bailefj^  for  the  appellants,  contended,  inter  all 
that  the  contmct  was  void  as  against  puhhc  policy.  Mo 
of  the  states,  including  Michigan  and  New  York,  hft^ 
specific  statutes  in  regard  to  horse  racing.  Our  statute  (so 
453S,  R.  S.)  is  general,  but  comprehensive  enough  to  includ 
what  is  prohibited  by  the  statutes  of  tho  other  states*    &i 
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JSronson  A.  dk  B.  Ass'n  v,  Ram^ddl^  24  Miob.  441 ;  Hall  tx 
Bergen^  19  Barb.  122.  The  exception  of  contracts  of  insai^ 
ance  from  the  provisions  of  the  section  shows  that  the  leg- 
islature considered  contracts  of  this  nature  unlawful  upon 
principle.  If  racing  for  premiums  and  purses  was  lawful, 
sec.  1779,  R.  S.,  authorizing  certain  corporations  to  offer  such 
premiums,  was  wholly  unnecessary.  Purses  made  up  in 
this  way  are  in  violation  of  the  law  and  of  the  policy  of 
the  law  relating  to  lotteries. 

F.  W,  James^  for  the  respondent. 

Taylor,  J.  There  were  but  two  questions  discussed  by 
the  learned  counsel  on  the  hearing  of  this  appeal,  viz. :  (1) 
Was  the  contract  set  out  in  the  complaint  an  illegal  contract 
and  void  either  at  common  law  or  under  the  statutes  of  this 
state?  (2)  Was  there  sufllcient  evidence  of  fratid  on  the 
part  of  the  plaintiflf  to  avoid  the  decision  of  the  judges  in 
bis  favor  at  the  time  the  race  was  completed? 

That  the  mere  trotting  or  racing  of  horses,  when  done  in 
a  proper  manner  and  not  in  the  public  streets  or  highways, 
is  not  an  illegal  act  at  common  law,  is  well  settled  by  the 
authorities,  and  it  is  equally  well  settled  that  betting  on  the 
result  of  a  horse-race  was  not  illegal  at  common  law.  See 
the  following  authorities:  Da  Costa  v.  Jones,  Cowp.  729; 
Good  V.  EllioU,  3  Term,  693;  M'Allester  v.  Baden,  2  Camp. 
438;  Blaxton  v.  Pye,  2  Wils.  309;  Gibbons  v.  Oouverneur,  1 
Denio,  170;  VanValkenhurgh  v.  Torrey,  7  Cow.  262;  Bunn 
v.  Riker,  4  Johns.  426;  Campbell  v.  Richardson,  10  Johns. 
406.  By  the  statutes  of  this  state,  trotting  or  racing  horses 
is  not  declared  illegal.  It  is  only  "  betting  and  wagering  upon 
a  horse  or  other  race  "  which  is  declared  to  be  illegal.  See 
sees.  4532,  4636,  4638,  R.  S.  1878.  The  only  question  on  the 
first  point  made  is  whether  competing  for  a  reward,  purse, 
or  stake  offered  by  a  third  party  to  one  whose  horse  shall 
wm  in  a  running  or  trotting  race,  is  illegal.    It  seems  to  us 
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this  question  mtifit  be  answered  in  the  negative.  As  state 
above^  the  mere  racing  or  trotting  of  borsesj  when  conducte 
ID  a  proj)er  place  and  in  a  proper  manner,  is  not  an  illegal  ac( 
Offering  a  reward  or  premium  to  the  successful  competito 
in  such  a  race  or  trot  is  therefore  just  as  lawful  as  the  otfeJ 
ing  a  reward  for  competing  in  any  other  lawful  business-  1 
tliG  mere  offering  a  premium  or  reward  to  the  com  petit  oi 
in  a  lawful  transaction  is  a  violation  of  the  laws  againi 
gaining  and  betting,  then  all  the  premiums  offered  by  on 
Btate  and  conntv  agricultural  societies  would  be  a  violatio 
of  that  law. 

The  fact  that  the  parties  competing  for  the  reward  c 
premium  offered  are  required  to  pay  something  in  the  wa] 
of  an  entrance  fee  before  they  are  allowed  to  compete  do€ 
not  make  the  transaction  a  betting  or  gaming  transactioii 
All  competitors  for  premiums  in  these  societies  are  require! 
to  ]>ay  an  entrance  fee,  and  these  entrance  fees  go  to  mab 
up  in  part  the  premiums  offered  to  the  eompetitoi^.  It  i 
only  when  it  is  shown  that  the  offering  a  reward  or  premiun 
to  the  competitors  is  a  mere  subterfuge  for  betting  am 
giiming  on  a  horse-race  or  any  imcertain  erent,  that  i 
comes  under  the  law  prohibiting  betting  and  gaming.  I 
two  or  more  men  owning  trotting  horses  should  contribute 
equally  or  otherwise  a  sum  of  money,  and  put  it  into  th( 
hamls  of  some  other  person  for  the  purpose  of  offering  it  aj 
a  premium  or  reward  to  them  only,  and  to  the  owner  of  thi 
horse  who  should  win  the  race,  such  a  transaction  woulc 
undoubtedly  come  within  the  rule  which  prohibits  betting 
on  a  horse  or  other  race;  and  it  was  so  held  in  the  case  o^ 
Gilfhon*^  t\  Gouvernenr,  snpra,  M^bere  there  is  no  claiH! 
that  the  competitors  are  the  sole  contributors  to  the  pr© 
mium  or  purse  which  is  offered  to  them  as  competitorSj  wi 
are  unable  to  find  any  decided  case  which  holds  that  thi 
competing  for  such  purse  or  premium  is  illegal  or  probibitedi 
unless  the  same  be  expressly  prohibited  by  the  laws  of  the 
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State  in  which  such  rewards  are  oflfered.  On  the  other  hand, 
iu  those  states  where  the  legality  of  offering  rewards  or  pre- 
miums has  been  considered,  and  where  they  are  not  expressly 
prohibited  by  law,  the  courts  have  uniformly  held  the  trans- 
action a  lawful  one,  and  that  it  is  not  within  the  prohibition 
against  betting  and  gaming.  Harris  v.  White^  81  N.  T.  532; 
Misiier  V.  Knapp^  13  Oreg.  135;  Delier  v.  Plymouth  Co. 
Agr.  Soc.  57  Iowa,  481 ;  Alvord  v.  Smith,  63  Ind.  58. 

In  Harris  v.  White,  supra,  the  court  state  the  difference 
between  betting  and  gaming,  and  offering  purses  or  pre- 
miums, as  follows :  "  A  bet  or  wager  is  ordinarily  an  agree- 
ment between  two  or  more  that  a  sum  of  money  or  some 
valuable  thing,  in  contributing  which  all  agreeing  take  part, 
shall  become  the  property  of  one  or  some  of  them  on  the 
happening  in  the  future  of  an  event  at  the  present  uncer- 
tain, and  the  stake  is  the  money  or  thing  thus  put  upon  the 
chance.  There  is  in  them  *this  element  that  does  not  enter 
into  a  modern  purse  or  premium,  viz.,  that  each  party  to  the 
former  gets  a  chance  of  gain  from  others,  and  takes  a  risk  of 
his  own  to  them.  ...  A  purse  or  premium  is  ordinarily 
some  valuable  thing,  offered  by  a  person  for  the  doing  of 
something  by  others,  into  the  strife  for  which  he  does  not 
enter.  He  has  not  a  chance  of  gaining  the  thing  offered; 
and  if  he  abide  by  his  offer,  that  he  must  lose  it  and  give  it 
over  to  some  of  those  contending  for  it  is  reasonably  cer- 
tain." This  is  perhaps  as  good  a  statement  of  the  difference 
between  a  bet  and  a  premium  or  prize  as  can  be  given. 
And  when  a  purse  or  prize  is  offered  in  good  faith  to  the 
winner  in  a  competitive  contest,  which  contest  is  not  unlaw- 
ful in  itself,  the  transaction  is  a  lawful  one,  and  the  person 
offering  the  prize  or  premium  will  be  held  liable  in  the  law 
to  make  good  his  offer  to  the  winner.  This  appears  to  be 
the  rule  in  all  states  where  the  statutes  do  not  forbid  the 
offering  of  such  rewards  or  premiums.  In  the  state  of 
Michigan  the  law  prohibits  the  offering  of  such  rewards  or 
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premiums  in  certain  ciises,  and  it  is  therefore  held  that 
"person  competing'  for  and  winning  such  reward  in  a  cas 
prohibited  by  law  caonot  recover  the  same  in  an  action  n 
law.  8ee  Branson  A.  tfi  i?,  Asin  v.  jRamsdeM^  2i  Miel 
441-t43. 

That  the  speeding  of  horses  is  not  illegal  or  against  pul 
lie  policy  in  this  state  is  evident  from  the  fact  that  th 
legislature  expressly  authorizes  it  to  be  done  by  certain  co! 
porate  bodies.  Sec.  1779,  R.  S,  It  is  not  to  be  pr(?slllilcs^ 
that  the  legislature  would  authorize  corporate  bodies  to  d 
that  which  was  against  the  public  |.x)licy  of  the  state,  W 
must  hold  tlierefore  tbat  the  mere  racing  of  horses  is  nti 
illegal  or  against  public  policy^  and  the  offering  of  a  pr^ 
miuni  or  reward  to  those  competing  in  such  races,  wbei 
such  rewards  or  premiums  are  not  a  mere  cover  or  disguia 
for  betting  on  such  races,  is  not  illegal- 

Upon  the  other  point,  we  think  with  the  learned  circuf 
judge  that  the  evidence  entirely  fails  to  make  a  case  fur  set 
ting  aside  the  decision  of  the  judges  made  at  the  time  il 
favor  of  the  plaintiff.  The  evidence  discloses  the  fact  thai 
the  plaintiff*s  horse  fairly  won  three  of  the  five  beats,  ani 
the  only  doubt  raised  as  to  the  right  of  the  plaintiff  to  th^ 
money  is  that  in  the  third  heat,  w^hen  the  plaintiff's  bora 
did  not  win,  the  horse  was  so  managed  by  his  driver  tha' 
he  violated  the  rules  governing  the  race  and  should  hav< 
been  excluded  from  further  cum  petition  for  the  reward 
There  is  nothing  in  the  evidence,  taken  most  stronglj 
against  the  plaintiff,  which,  by  the  rules  governing  th< 
race,  made  it  the  imperative  duty  of  the  judges  to  excludi 
the  plaintiff's  hoi'se  from  further  competition;  and  theil 
decision  made  at  the  time,  permitting  him  to  continue  il3 
the  race,  cannot  now  be  overruled  in  order  to  give  the  re« 
w*ard  to  some  other  competitor,  except  by  showing  a  cleat 
case  of  fraud  on  his  part. 

It  is  very  clearly  siiuwn  that  in  the  third  heat  the  plaiat 
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iflTs  horse  paced  most  of  the  way,  but  that  fact  being  ad- 
mitted, it  was  still  in  the  discretion  of  the  jtidges  to  permit 
bim  to  go  again  in  the  race.  The  rule  relied  upon  by  the 
defendants  for  excluding  the  plaintiflPs  horse  after  the  third 
heat  provides  that  when  a  horse  breaks  from  his  gait  in 
trotting  or  pacing  the  rider  shall  at  once  pull  him  to  the 
gait  in  which  he  is  to  go  in  the  race,  and,  the  rider  failing 
to  do  that,  the  horse  shall  lose  the  heat  though  he  comes 
out  ah^d,  and  if  he  does  not  come  out  ahead  all  the  other 
horses  shall  be  placed  ahead  of  him  in  that  heat;  ^^and  the 
judges  shall  have  discretionary  power  to  distance  the  of- 
fending horse  "  and  to  fine  the  driver,  etc.  Now,  it  is  evi- 
dent that  this  discretionary  power  to  exclude  the  offending 
horse  from  further  participation  in  the  race  must  be  exer- 
cised by  the  judges  before  the  next  heat  is  run,  and  having 
exercised  that  power  and  permitted  the  horse  to  go  again 
and  win  the  race,  nothing  but  the  clearest  evidence  of  fraud 
on  the  part  of  the  owner  of  the  horse  should  be  allowed  to 
set  aside  such  decision  of  the  judges. 

The  only  claim  that  any  fraud  was  practiced  in  the  case 
by  the  plaintiff  is  the  statement  of  one  of  the  judges, 
that  the  driver  made  a  false  statement  to  them  before  they 
decided  to  let  the  horse  go  again,  as  to  the  extent  of  his 
pacing  on  the  third  heat.  This  is  denied  by  the  driver,  and 
not  positively  testified  to  by  either  of  the  judges.  We 
have  great  doubt  whether  the  plaintiff  is  to  be  held  liable 
for  the  statements  made  by  his  driver  not  in  his  presence  or 
by  his  direction.  But  if  he  did  make  a  misstatement  as  to 
the  extent  of  the  pacing  done  by  his  horse  in  the  third  heat, 
there  is  no  clear  proof  that  he  would  have  been  excluded 
had  the  driver  made  a  more  truthful  statement.  The  wit- 
ness J9ay,  one  of  the  judges  of  the  race,  testified :  "  If  the 
truth  was  that  the  holrse  paced,  he  would  have  been  dis- 
tanced. That  would  not  have  been  the  result  regard- 
less of  the  fact  whether  he  gained  by  it  or  not.     The 
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question  would  be  whether  he  gained  by  it."  The  person 
who  drove  the  horse  testified  that  the  horse  could  not  pace 
as  fast  as  he  could  trot,  and  that  he  lost  ground  by  pacing. 
Against  this  evidence  there  was  only  the  evidence  of  the 
witness  Howard,  who  testified  generally  that  the  horse's 
fastest  gait  was  pacing.  He  never  drove  the  horse  or  saw 
the  horse  in  a  race  before  the  race  in  question. 

There  is  nothing  in  the  evidence  that  shows  satisfactorily 
that  the  horse  would  have  been  distanced  and  excluded 
from  further  contesting  for  the  race  had  the  exact  truth 
been  known  to  the  judges  when  they  permitted  him  to  re- 
main in  the  race.  Their  decision  to  permit  him  to  remain 
in  the  race  must  therefore  stand. 

By  the  Court — The  judgment  of  the  circuit  court  is 
afSrmed. 

Oeton,  J.,  dissents. 


Valley  Litmbeb  Company,  Respondent,  vs.  Smith  and  an- 
other, Appellants. 

March  1  —  March  27,  1888. 

Controfita:  Evidence:  PurcJhase  price:  Value:  ObjectiQUs  to  account 
rendered:  Instructions  t<yury, 

1.  Where  there  is  a  direct  conflict  of  testimony  as  to  the  price  orallj 

agreed  to  be  paid  for  property,  evidence  of  its  real  value  at  the 
time  of  the  contract  is  admissible. 

2.  There  being  a  direct  conflict  in  the  evidence  as  to  whether  the  de- 

fendants objected  to  a  biU  or  account  presented  by  the  plaintiff,  it 
was  error  for  the  court  to  ignore  or  supin'ess  the  evidence  on  the 
part  of  the  defendants  and  to  charge  the  jury  that  where  no  objeo- 
'  tions  are  made  to  a  bill  presented  it  is  prima  facie  evidence  of  the 
correctness  thereof. 
8.  One  of  the  defendants  testified  that  at  the  time  of  making  a  con- 
tract he  made  a  memorandum  of  its  terms  in  a  book  kept  for  such 
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porposes.  The  memorandum  was  introduced  in  evidence,  and 
there  was  no  evidence  tending  to  impeach  the  credibility  of  the 
^tnefiB  in  respect  thereto.  Heldj  that  it  was  error  for  the  court, 
in  charging  the  jury,  to  cast  suspicion  and  doubt  upon  the  def end- 
^t*8  testimony  and  to  call  special  attention  to  the  criticisms  of 
plaintiffs  counsel  upon  the  memorandum. 

-^PEALfrom  the  Circuit  Court  for  Eau  Claire  County. 
The  case  is  stated  in  the  opinion. 

*^i*the  appellants  there  was  a  brief  by  J.  H.  OpddU 
j^<imeB  Wickhamj  and  oral  argument  by  Mi*.  Wickham. 
^'  t".  Baileyy  for  the  respondent. 

Obton,  J.    This  action  is  brought  to  recover  a  certain 
sum  for  goods,  wares,  and  merchandise,  and  $200  for  the 
use  or  lease  of  certain  logging  camps  during  the  winter  of 
1883  and  1884,  situated  on  a  certain  forty  acres  of  land  be- 
longing to  the  plaintiff,  which  had  been  denuded  of  its  tim- 
ber or  stumpage.     The  only  matter  controverted  on   the 
trial  was  the  claim  for  $200  for  the  use  of  said  logging 
camps.    This  the  defendants  denied  in  their  answer.     The 
only  witness  for  the  plaintiflf  on  that  question  was  one  Car- 
^^^  tie  president  of  the  plaintiff  company,  who  testified 
that  the  contract  for  the  use  of  the  logging  camps  was 
^sde  by  him  when  he  and  Smithy  one  of  the  defendants, 
^ere  alone,  and  that  such  was  the  contract.    The  defend- 
ant Smith  testified  with  great  positiveness  that  the  defend- 
ants never  made  any  such  'contract,  but  that  the  contract 
WHS  that  the  defendants  should  pay  the  plaintiff  $200  for  a 
good   title  of  the  said  forty  acres  of  land,  with   the  old 
caiiip>s    thereon,  which  were  dilapidated  and  of  scarcely 
My  value  whatever.     Another  witness,   who  claimed   to 
liave  b^en  present  when  the  contract  was  made,  testified 
that  th^  said  Carson,  the  president  of  the  company,  said, 
.  ^^11    do  better  by  you  than  by  the  other  man.     I  will 
^  ®  y^c^u  the  logging  camps  and  the  forty  acres  of  land 
"Vol.71— 20 
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the  camps  stand  on  for  $200,  and  give  you  title."  Another 
witness  testified  that  he  heard  the  said  Carson  substantially 
admit  that  he  had  sold  the  defendants  the  camps  and  the 
forty  acres.  The  testimony  tended  to  show  that  the  de- 
fendants, the  winter  before,  had  been  troubled  by  some 
one  shutting  up  their  roads  across  the  said  forty-acre  lot, 
which  they  used  in  their  logging  business  on  other  lands 
in  the  vicinity,  and  that  they  wished  therefore  to  own  and 
have  full  control  of  that  lot,  so  as  to  prevent  such  an- 
noyance. The  said  Carson  on  cross-examination  testified 
that  "  Smithes  object  was  to  purchase  those  camps,  and  get 
the  forty  acres  of  land  on  which  they  stood,  so  that  he 
might  control  the  roads  on  account  of  this  trouble;"  and 
he  further  testified,  "  I  would  give  him  title  to  the  forty 
acres  of  land  if  I  had  known  he  wanted  it.  It  would  not 
have  been  any  detriment  to  have  deeded  it  to  him,  I 
would  not  give  him  the  title  now  if  he  paid  the  money.  I 
never  agreed  to." 

This  is  a  sufiScient  statement  of  the  case  to  show  the  per- 
tinency of  the  exceptions.  The  jury  rendered  a  verdict  for 
the  plaintiff  of  $288.62,  presumably  for  the  $200  for  the 
use  of  the  logging  camps,  and  interest.  To  reverse  the 
judgment  rendered  on  this  verdict,  the  appellants  allege 
the  following  errors: 

First.  The  appellants  offered  and  asked  questions  tend- 
ing to  show  the  real  value  of  the  logging  camps  at  the  time, 
and  that  they  were  useless  to  'the  plaintiff,  as  the  timber 
had  all  been  cut  off  the  forty  acres,  and  that  they  were  not 
in  a  condition  to  use  until  repaired,  and  that  they  were  of 
no  value  whatever,  for  the  purpose  of  corroborating  the 
testimony  of  the  defendant /?//wVA  and  of  the  other  witnesses 
as  to  what  the  contract  was.  The  court  sustained  the  ob- 
jection of  the  plaintiff  to  such  offer  and  questions.  This 
was  clearly  erroneous.  This  was  a  very  strong  case  for  the 
application  of  the  rule  that  such  corroboration  is  proper 


Digitized  by 


Google 


JANUARY  TERM,  1888.  30Y 

Valley  Lumber  Co.  tb.  Smith  and  another. 

when  there  is  a  direct  conflict  of  the  evidence  as  to  the  con- 
tract price  to  be  paid  for  the  property  in  question.    If  the 
logging  camps  were  of  the  value  of  $200  or  more,  then  the 
plaintiff's  version  of  the  contract  would  be  quite  probable 
m  against  the  testimony  for  the  defendants  that  such  con- 
skleration  wg3  to  include  the  title  of  the  forty  acres  also. 
On  the  other  hand,  if  the  camps  were  of  little  or  no  real 
value  to  any  one,  then  the  testimony  of  the  defendants 
would  be  quite  probable  as  against  the  testimony  for  the 
{daintiff  that  the  defendants  agreed  to  pay  $200  rent  for 
the  use  of  such  camps  for  one  winter.    This  is  agreeable  to 
common  reason,  and  logical,  and  such  evidence  is  approveid 
by  the  authorities.    The  evidence  disapproved  in  Kvammen 
«.  Meridean  Mill  Co.  58  Wis.  399,  was  as  "  to  the  usual 
price  for  sawing  laths  the  season  before.''   It  did  not  relate 
to  the  price  or  value  of  the  thing  itself  which  was  the  sub- 
ject of  the  controversy  and  of  the  contract.    In  that  case 
Mr.  Justice  Cassodat  said  in  the  opinion :  "  It  may  be,  as 
intimated  by  Mr.  Justice  Cooley  in  Campau  v.  Moran^  31 
Mich.  280,  that  where  the  evidence  adduced  upon  both  sides 
is  in  direct  conflict,  and  pretty  evenly  balanced,  as  to  the 
contract  price^  evidence  that  the  cost  of  performance  was 
greatly  in  excess  or  greatly  below  such  price  might  afford 
some  reasonable  ground  for  believing  that  the  contract  was 
for  the  price  nearest  the  cost."    This  is  a  clear  exposition 
of  the  rule.    Mr.  Abbott,  in  his  work  on  Trial  Evidence, 
states  the  rule  as  follows :  "  Where  the  testimony  is  con- 
flicting as  to  what  was  the  price  agreed  upon  in  an  oral 
sale,  or  as  to  whether  there  was  any  agreement  as  to  price, 
it  is  competent  to  show  the  value  of  the  property  at  the 
time  of  the  sale  as  tending  to  show  what  the  real  contract 
was."    Page  305.    The  following  cases  are  cited  by  the 
appellants'  counsel  as  supporting  this  rule:  Richardson  v. 
McOoldrichj  43  Mich.  476;  Misner  v.  Darling^  44  Mich. 
438;  Ranch  v.  Schelly  68  Pa.  St.  234;  Allison  v.  Horning y 
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22  Ohio  St.  138;  Swain  v.  Cheney,  41  N.  H.  232;  Moored 
Davis,  49  K  H.  45;  Kidder  v.  Smith,  34  Vt.  294;  Johnsm 
V.  Harder,  45  Iowa,  677;  Bradbury  v.  Dwight,  3  Met.  31. 

Second.  The  court,  in  charging  the  jury,  after  reciting  the 
testimony  of  Carson,  the  president  of  the  company,  that  he 
had  presented  to  the  defendants  a  bill  or  account  contain- 
ing this  charge  of  $200  for  the  use  of  the  camps,  and  that 
the  defendants  made  no  objections  to  it,  but  icept  the  bill, 
jsaid  to  the  jury:  "Where  a  statement  of  account  is  ren- 
dered, and  nothing  is  said  about  it,  and  no  objections  made, 
of  course  that  is  prima  facie  evidence  of  the  correctness  of 
the  bill.  .  .  .  It  is  a  sort  of  admission  on  his  part  of  the 
correctness  of  the  bill."  Aside  from  the  fact  that  this 
claim  is  not  a  matter  of  book-account,  or  of  an  account  ren- 
dered or  bill  presented,  but  the  subject  of  a  special  contract, 
and  such  a  principle  of  law  has  no  application  to  it,  it  was 
unfair  for  the  court  to  ignore  or  suppress  the  testimony  of 
the  defendant  Smith,  that  he  did  at  the  time  object  and  in- 
sist that  he  had  never  hired  or  rented  the  camps,  but  that 
he  had  bought  the  forty  acres,  with  the  camps  upon  it. 
The  jury  might  forget  that  evidence,  and  from  this  charge 
of  the  court  take  it  for  granted  that  the  defendants  had  as- 
sented to  the  claim  by  not  objecting  to  it,  and  might  have 
been,  and  probably  were,  thereby  misled  as  to  the  evidence. 

Third.  The  defendant  Smith  testified  that  he  made  a 
memorandum  of  the  contract  of  the  purchase  of  the  forty 
acres  and  the  camps  on  it  at  the  time  in  a  memorandum 
book  which  he  kept  for  such  matters  of  business,  and  said 
memorandum  was  introduced  in  evidence.  The  court,  in 
commenting  upon  this  evidence  to  the  jury,  and  after  say- 
ing "  that  it  tended  to  show  that  he  (Smith)  was  not  mis- 
taken as  to  what  the  contract  was,"  said,  *'  Of  course,  if  he 
really  mnd^  that  memorandum,"  etc.  *'  You  have  heard  the 
criticisms  of  counsel  upon  that  memorandum.  It  is  your 
duty  to  consider  whether  that  was  really  a  memorandum 
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mtide  at  that  timeP  T^his  was  very  unfair,  as  well  as  a  very 
serious  error.  There  was  no  evidence  tending  to  impeach 
the  credibility  of  the  defendant  Smith  in  respect  to  his  hav- 
ing made  at  the  time  this  memorandum,  or  tending  to  cast 
any  suspicion  upon  his  evidence  in  that  respect.  The  court 
cast  suspicion  and  doubt  upon  this  evidence,  without  any 
other  grounds  than  the  unrestrained  and  groundless  criti- 
cisms of  the  opposing  counsel  in  his  argument.  The  atten- 
tion of  the  jury  is  not  called  to  the  testimony  on  this  point, 
except  with  an  unauthorized  proviso,  "  if  he  really  made  the 
memorandum,"  and  ''  whether  it  was  really  made  at  that 
time."  But  the  special  attention  of  the  jury  is  called  to 
"the  criticisms  of  counsel  upon  that  memorandum." 

There  are  other  errors  assigned,  but  they  may  not  occur 
npon  another  trial,  and  are  not  very  material.  We  are 
inclined  to  think  that  if  the  above  errors  had  not  been  com- 
mitted, the  verdict  would  have  been  in  favor  of  the  defend- 
ants. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


MiKUFAcmiEERs'  NATIONAL  Bank  OP   Baoinb,   Appellant, 
vs.  Kewell  and  another,  Eespondents. 

March  1-- March  £7,  1888. 

^^OGtiable  instruments:  Note  disconnted  by  bank:  Bona  Me  purchaser: 
CoTistructive  notice  of  infirmity, 

1*  A  bank  discounted  a  note  for  a  company  and  credited  it  with  the 
amonnt,  the  credit  subeequently  increasing,  so  that,  at  the  time  of 
suit  on  the  note,  the  bank  had  parted  with  nothing  of  value  for  it 
Bdd,  that  the  bank  was  not  a  bona  fide  purchaser  for  value. 

8.  Where  a  note  is  given  to  a  company,  constructive  notice  of  infirm- 
ity therein  to  the  officers  of  the  company  does  not  in  itself  import 
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notice  to  a  bank  discounting  the  note,  of  which,  also,  thej  are  di- 
rectors and  officers. 
8.  The  mere  fact  that  the  offioers  of  the  bank  knew,  in  a  general  way, 
that  the  company  was  in  the  habit  of  selling  machinery  and  taking 
notes  therefor,  and  then  discounting  the  same  at  the  bank,  was  not 
equivalent  to  actual  notice  of  the  infirmity  attaching  to  this  par- 
ticular note. 

APPEAL  from  the  Circuit  Court  for  St.  Croix  County. 

The  following  statement  of  the  case  w^s  prepared  by 
Mr.  Justice  C assoday  : 

August  25,  1884,  the  J.  I.  Case  Threshing-Maohine  Com- 
pany, a  corporation  doing  business  at  Eacine,  by  its  agent, 
sold  to  the  defendant  P,  F.  NeweU^  at  Hammond,  St.  Croix 
county,  a  separator  and  steam-engine  for  threshing  grain. 
At  the  same  time,  and  in  part  consideration  therefor,  a  note 
\)earing  that  date,  purporting  to  be  executed  by  the  said 
P.  F.  NeweU  and  his  brother,  M.  J,  Newdl^  was  made, 
wherein  they  promised  to  pay  on  or  before  November  15, 
1885,  to  J.  I.  Case  Threshing-Machine  Company  or  hearer 
$800  at  the  bank  of  New  Richmond,  with  interest  at  seven 
per  cent,  per  annum  from  that  date  until  paid.  This  action 
was  commenced  December  12,  1885,  to  recover  the  amount 
of  the  note,  which  the  complaint  alleged  to  have  been  duly 
sold,  assigned,  and  transferred  to  the  plaintiff,  a  banking 
oprporation  at  Racine,  by  said  company  for  a  valuable  con- 
sideration, before  the  same  became  due.  The  defendant 
M.  J.  Newell  separately  answered,  and  denied  that  he  ever 
signed,  executed,  or  delivered  the  note.  The  defendant 
Peter  F.  Newell  separately  answered,  and  admitted  that  be 
executed,  signed  and  delivered  the  note.  He  also  alleged, 
in  effect,  that  he  purchased  the  separator  and  steam-engine 
at  the  agreed  price  of  $1,400,  upon  a  warranty,  upon  which 
he  relied,  as  to  its  good  quality  and  efficiency ;  and  that  the 
machine  was  worthless,  and  that  he  had  in  consequence 
suffered  loss  greater  in  amount  than  such  price  of  the  ma- 
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chine;  and  that  the  plaintiff  took  and  received  the  note 
with  fair  notice  and  knowledge  of  such  breach  and  all 
the  facts  therein  stated.  After  the  close  of  the  testimony, 
the  eourt  directed  a  verdict  in  favor  of  the  defendants, 
which  was  returned  accordingly.  From  the  judgment  en- 
tered thereon  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  H.  C.  Baker  and 
J.  B.  Smithy  and  oral  argument  by  Mr.  Baker.  They  con- 
tended, inter  aliaj  that  the  burden  was  not  upon  t&e  plaint- 
iff of  showing  that  it  purchased  the  note  for  value  before 
due.  1  Dan.  on  Neg.  Inst.  596;  47  Wis.  433.  Mere  sus- 
picion of  defect  of  .title,  or  of  the  existence  of  circumstances 
which  would  put  a  prudent  man  on  inquiry,  will  not  avail 
In  defense.  Kelley  v.  Whitney ^  45  Wis.  110;  Brovm  v.  Spof- 
ford^  95  U.  8.  474;  Goodman  v.  Simonds^  20  How.  343; 
Mitchdl  V,  CatehingSy  23  Fed.  Kep.  710 ;  Murray  v.  Lardnei\ 
a  Wall.  110;  Farrell  v.  Zovett,  68  Me.  326.  Notice  to  an 
ofl^er  of  a  bank,  derived  by  him  while  not  engaged  offi- 
cially in  the  business  of  the  bank,  cannot  operate  to  the 
prejudice  of  the  bank.  JVat.  Bank  v.  Norton^  1  Hill,  572; 
Bamk  of  U.  S.  v.  Davis,  2  id.  463;  87  N.  T.  291-307;  37  id. 
320;  Mann  v.  Second  Nat.  Bank,  34  Kan.  746.  The  placing 
of  the  amount  for  which  the  note  was  discounted  to  the 
credit  of  the  Machine  Company,  and  placing  the  note  with 
the  assets  of  the  bank  as  a  note  discounted,  made  the  bank 
a  purchaser  for  value. 

For  the  respondents  there  was  a  brief  by  B,  H,  Start  and 
L.  P.  Wetherhy,  and  oral  argument  by  Mr.  Start.  To  the 
point  that  the  bank  was  not  a  honajide  purchaser  for  value, 
they  cited  Edwards  on  Bills  &  K  (1st  ed.),  373;  Central 
Nat.  Bomk  v.  Valentine,  18  Hun,  417;  Fulton  Bamk  v. 
Phcsnix  Bank,  1  Hall,  562 ;  Mann  v.  Second  Nat.  Bank,  30 
Kan.  412;  PUtt  v.  Chopin,  49  How.  Pr.  318;  Dresser  v.  M. 
d  I.  R.  C.  Co.  93  U.  S.  92;  Mc Bride  v.  Farmers'  Bank,  26 
N.  Y.  454;  Am.  Moch.  Bank  v.  Corliss,  46  Barb.  19;  Clark 
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V.  Elyy  2  Sandf .  Ch.  166 ;  West  v.  Am.  Exchange  BanJc^  44 
Barb.  175;  Garland  v.  Salem  Bank^  9  Mass.  408;  HoLcornb 
V.  Wyclcqfy  35  N.  J.  Law,  36;  Todd  v.  Shelhoume,  8  Hun, 
510;  Clarke  Nat.  Bank  v.  Bank  of  Albion,  52  Barb.  592; 
Parish  V,  Stone,  14  Pick.  208 ;  Jordan  v.  Nat.  S.  da  L.  Ban% 
74  N.  Y.  473;  Williams  v.  Smith,  2  Hill,  301;  Hubbard  «. 
Chapin,  2  Allen,  328. 

Cassoday,  J.  The  name  of  M.  J,  Newell  was  signed  to 
the  note  in  question  by  his  brother  Peter  F.,  in  the  presence 
of  the  agent  of  the  threshing-machine  company,  but  appar- 
ently without  any  authority,  express  or  implied.  The  most 
that  is  claimed  is  that  when  Peter  F.,  some  months  after- 
wards, told  him  he  had  so  signed  his  name,  he  made  no  re- 
sponse. There  is  no  claim  that  M.  J.  Newell  was  in  business 
with  his  brother,  nor  that  he  had  any  interest  in  the  pur- 
chase, nor  that  such  agent  was  induced  to  believe  or  had 
any  expectation  of  holding  him  liable  in  any  other  capacity 
than  as  mere  suret}^  solely  by  virtue  of  his  name  being 
signed  as  stated.  Upon  these  admitted  facts,  it  is  evident 
that  if  the  defense  made  by  Peter  F.  Newell,  as  principal 
defendant,  is  available  to  him,  then  it  is  equally  available 
to  M.  J.  Newell,  and  the  direction  of  the  verdict  was  justi- 
fiable. For  the  purposes  of  this  case,  it  must  be  assumed 
that  had  the  action  been  brought  by  the  company,  instead 
of  the  bank,  the  defense  to  the  note  made  by  Peter  F. 
Newell,  under  the  breach  of  the  warranty  on  the  purchase 
of  the  machines,  would  have  been  a  complete  and  perfect 
bar  to  any  recovery.  The  only  question  for  consideration, 
therefore,  is  whether  it  appears  conclusively,  from  the  un- 
disputed evidence,  that  the  plaintiff  was  not  a  bona  fid^ 
purchaser  of  the  note  in  suit  for  value  before  maturity.  If 
it  was  not  such  bona  fide  purchaser,  then  the  court  was 
justified  in  directing  a  verdict  in  favor  of  both  defendants; 
otherwise,  the  judgment  must  be  reversed. 
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The  testimony  on  this  point  is  undisputed.     It  consists  of 
the  depositions  of  B.  B.  Northrup  and  J.  I.  Case,  taken  on 
the  part  of  the  plaintiflf,  and  offered  and  read  in  evidence 
by  the  defendants.     These  depositions,  so  far  as  material 
here,  are  to  the  effect  that  during  the  times  in  question 
Northrup  was  cashier,  and  Case  president,  of  the  plaintiflf 
bank;  that  during  the  same  times  Case  was  director  and 
president,  and  Northrup  a  director,  of  the  company;  that 
during  the  same  times  M.  B.  Erskine  was  a  stockholder  and 
director  in  the  company,  and  also  in  the  bank;  that  during 
the  same  times  the  Baker  estate  was  a  stockholder  in  the 
company,  and  also  in  the  bank,  and  was  represented  by 
Northrup,  as  trustee  thereof;  that  during  the  same  times 
Charles  E.  Erskine  was  a  stockholder,  director,  and  treas- 
urer of  the  company,  and  also  a  stockholder  in  the  bank; 
that  during  the  same  times  the  bank  had  a  capital  stock  of 
$250,000,  ef  which  $79,000  were  owned  by  stockholders  of 
the  company,  and  of  that  amount  Case  owned  $33,000;  that 
daring  the  same  times  the  company  did  its  banking  business 
at  the  bank,  and  the  bank  was  in  the  habit  of  collecting 
and  also  discounting  notes  taken  by  the  company  for  ma- 
chinery manufactured  and  sold  by  it ;  that  October  8,  1885, 
Charles  E.  Erskine,  as  such  treasurer  of  the  company,  took 
said  note  to  the  bank  to  be  discounted,  and  for  that  purpose 
left  the  same  with  Northrup,  as  such  cashier,  who  received 
the  same,  and  stamped  it  as  "  Bills  Discounted,"  and  cred- 
ited the  amount  thereof,  including  the  interest  thereon  to 
that  date,  in  the  then  current  account  of  the  company  with 
the  bank;  that  on  that  day  there  stood  to  the  credit  of  the 
company  on  the  books  of  the  bank  in  that  account  a  bai- 
lee of  $42,095.55;  that  October  9,  1885,  there  stood  to 
the  credit  of  the  company  on  the  books  of  the  bank  in 
that  account  a  balance  of  $52,614.47;  that  December  9, 
1885,  there  stood  to  the  credit  of  the  company  on  the 
Wksof  the  bank  in  that  account  a  balance  of  $147,911.86; 
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that  December  12,  1885,  there  stood  to  the  credit  of  the 
company  on  the  books  of  the  bank  in  that  account  a  bal- 
ance of  $141,676.65;  that  Case  had  no  personal  knowledge 
of  the  note  in  suit,  nor  of  any  of  the  circumstances  under 
which  it  was  given,  nor  of  either  of  the  defendants,  until 
long  after  the  commencement  of  this  action;  thatNortbnip 
had  no  personal  knowledge  nor  information  concerning  the 
sale  and  purchase  of  sai^  machinery,  nor  said  warranty, 
nor  any  of  the  circumstances  under  which  said  note  was 
given,  nor  the  consideration  thereof,  until  after  the  note 
was  so  credited  to  the  company  on  the  books  of  the  bank. 
Upon  these  facts,  can  we  hold  that  the  plaintiff  became  a 
honafide  purchaser  of  the  note  for  value,  before  maturity, 
by  virtue  of  the  amount  thereof  being  credited  to  the  com- 
pany on  the  books  of  the  bank,  under  the  principles  of  the 
law-merchant,  or  must  we  hold  the  reverse?  The  acts  of 
the  agent  in  selling  the  machine  and  taking  the  note  were, 
in  legal  effect,  the  acts  of  the  company.  This  being  so,  the 
company  must  be  presumed  to  have  had  constructive  notice 
of  the  infirmity  of  the  note  in  question.  But  it  does  not 
appear  that,  prior  to  its  receipt  of  the  note,  any  of  the  di- 
rectors or  oflScers  of  the  bank  had  any  actual  knowledge  or 
information  respecting  such  infirmity.  The  mere  fact  that 
some  of  the  directors  and  officers  of  the  bank  were  also  di- 
rectors and  officers  of  the  company  did  not  import  to  the 
bank  the  same  constructive  notice  as  was  chargeable  against 
the  company.  Westjield  Bank  v.  Corneyi^  37  N.  Y.  320; 
Atlantic  State  Bank  v.  Savery^  82  N.  Y.  291 ;  Mann  v.  Second 
NaL  Bank^  34  Kan.  746.  That  fact  of  itself,  therefore,  was 
not  such,  in  law,  as  to  preclude  the  bank  from  becoming  a 
bona  fide  purchaser  of  the  note  at  the  time  of  giving  the 
credit,  had  it  then  actually  paid  the  amount  of  the  note. 
The  mere  fact  that  the  officers  of  the  bank  know,  in  a  gen- 
eral way,  that  the  company  w^as  in  the  habit  of  selling  ma- 
chinery, and  taking  notes  therefor,  and  then  discounting  the 
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same  at  the  bank,  was  not  equivalent  to  actual  notice  of  the 
infirmity  attaching  to  this  particular  note.    The  ruling  in 
GiU  V.  Cubittj  3  Bam.  &  C.  466,  to  the  effect  that  a  mere 
suspicious  circufiastance  would  prevent  a  party  from  be- 
coming a  io7ia  fide  purchaser  for  value,  seems  to  have  been 
disapproved  by  later  authorities,  not  only  in  this  country 
but  England.    Ooodman  v.  Harvey y  4  Adol.  &  E.  870 ;  Good- 
man V.  Simonds,  20  How.  867-369 ;  Murray  v,  Lardner,  2 
Wall  110;  Brovm  v.  Spcfford,  96  U.  S.  478;  Farrell  v. 
Lc/vett,  68  Me.  326,  28  Am.  Rep.  59;  PheUm  v.  Moss,  67  Pa. 
St,  69;  ComMock  v.  Hannah^  76  111.  530;  Fox  v.  Bank  of 
Kansas  City^  30  Kan.  441.     This  is  in  harmony  with  the 
rulings  of  this  court.     KeUey  v.  Whitney^  45  Wis.  110;  Pat- 
terson V.  Wright^  64  Wis.  289.    But  here  it  conclusively  ap- 
pears that  the  bank  did  not  pay  the  company  the  amount  of 
the  note  at  the  time  of  giving  the  credit  to  the  latter  on  its 
books,  nor  any  part  thereof;  on  the  contrary,  it  was  then 
owing  the  company  over  $40,000  on  its  bank-account.     The 
taking  of  the  note  and  giving  the  credit  simply  increased 
the  amount  of  that  indebtedness.     The  relation  of  the  bank 
to  the  company  continued  to  be  that  of  debtor  and  creditor, 
as  well  after  the  receipt  of  the  note  as  before.    Bank  of 
the  RepuUio  v.  MiUard,  10  Wall.  165;  Foley  v.  Ilill,  2  H. 
L  Cas.  28.     Of  course,  there  was  an  implied  obligation  on 
the  part  of  the  bank  to  honor  the  checks  and  drafts  of  the 
company  to  the  extent  of  such  indebtedness.    Ibid.    But 
there  is  not  a  particle  of  evidence  that  any  such  check  or 
draft  was  ever  given.     On  the  contrary,  we  have  the  evi- 
dence of  the  officers  of  the  bank  to  the  effect  that  on  the 
next  day  after  the  credit  was  given  the  indebtedness  of  the 
bank  to  the  company  had  increased  $10,000 ;  and  that  on 
the  day  this  suit  was  commenced  such  indebtedness  was 
nearly  $100,000  greater  than  when  the  note  was  received 
aad  the  credit  given.     Whether  the  company  checked  the 
money  out  of  the  bank  during  the  sixty  intervening  days 
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between  the  dates  given,  does  not  appear.  If  it  did,  the 
fact  could  easily  have  been  stated  by  the  oflBcers  of  the  bank 
in  giving  their  depositions  in  the  case.  Not  having  been 
thus  stated,  and  it  appearing  aflBrmatively  that  the  plaint- 
iff received  the  note  on  a  mere  credit,  which  continued  to 
increase,  we  must  assume  that  the  credit  given  to  the  com- 
pany on  account  of  the  note  was  not  paid  by  the  bank  when 
this  action  was  commenced.  At  the  time  of  the  commence- 
ment of  the  action  the  note  was  several  weeks  past  due. 
Up  to  that  time  the  bank  had  parted  with  nothing  of  value 
for  it.  The  defense  interposed  was  substantial,  and  went  to 
the  merits.  It  was  sufiScient  to  bar  any  recovery,  unless 
the  bank  is  to  be  regarded  as  a  honajide  purchaser  for  value 
of  the  note,  by  reason  of  the  mere  discount  and  credit. 
Such  being  the  facts,  we  are  constrained  to  hold  that  the 
plaintiffs  remedy  was  to  tender  the  note  back  to  the  com- 
pany, and  cancel  the  credit.  The  right  to  do  so  is  certainly 
sanctioned  by  courts  of  high  authority.  Lancaster  Co.  Nat. 
Bank  v.  JBuver^  114  Pa.  St.  216;  Dougherty  v.  Cent  Nat. 
Bank,  93  Pa.  St.  227;  Dresser  v.  M.  &  L  R.  Co.  93  U.  S. 
92;  Scott  V.  Ocean  Bank,  23  K  Y.  289;  Cent.  Nat.  Bank  v. 
Valentine,  18  Hun,  417;  Clarke  Nat.  Bank  v.  Bank  of  AU 
hion,62  Barb.  592;  Piatt  v.  Chapin,  49  How.  Pr.  318;  Payne 
V,  Cutler,  13  Wend.  605 ;  Fulton  Bank  v.  Phcmix  Bank,  1 
Hall,  562;  Mann  v.  Second  Nat.  Bank,  30  Kan.  412;  Bair 
hack  V.  Frelinghuysen,  15  Fed.  Rep.  675.  These  adjudica- 
tions are  to  the  effect  that  such  mere  discount  and  credit 
does  not  constitute  a  lona  fide  purchaser  for  value.  To  be 
such,  the  holder  of  the  note  must  actually  part  with  some- 
thing of  value  for  it.  If,  after  such  discount  and  credit, 
such  holder  receives  notice  of  the  infirmity  of  the  note,  he 
is  thereby  incapacitated  from  becoming  such  bona  fide  pur- 
chaser by  any  subsequent  payment.  We  have  not  over- 
looked the  remark  of  the  late  learned  master  of  the  rolls, 
cited  by  counsel,  in  Ex  parte  Richdale,  L.  R  19  Ch.  Div. 
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417.  But  that  was  under  a  bankrupt  act,  and  the  rights  of 
third  parties  were  involved.  We  must  hold  that  the  bank 
was  not  a  honafide  purchaser  for  value  so  as  to  be  protected 
against  the  infirmity  of  the  note. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Websteb  Gloveb  Lumber  &  Manufaotcring  Company,  Re- 
spondent, vs.  St.  Croix  County  and  another,  Appellants. 

Uwrch,  1  — March  £7, 1888. 

Appeal:  Waiver:  Accepting  benefits  of  judgment 

In  an  action  against  a  county  to  set  aside  certain  taxes  and  restrain 
collection  thereof,  a  part  of  the  taxes  were  held  valid,  and  it  was 
ordered  that  the  plaintiff  pay  such  part  into  court,  and  that  upon 
80  doing  it  should  have  judgment  enjoining  the  collection  of  the 
remainder.  The  plaintiff  paid  into  court  the  required  sum,  and 
judgment  was  thereupon  entered,  adjudging  the  sum  so  paid  to  he 
in  full  payment,  satisfaction,  and  discharge  of  all  the  taxes  in 
question,  and  enjoining  the  collection  of  any  further  sum.  The 
county  procured  an  order  that  the  money  he  paid  to  its  treasurer, 
and  it  was  so  paid.  Held,  that  by  accepting  the  money  the  county 
^a  ved  its  right  to  appeal  from  the  judgment. 

APPEAL  from  the  Circuit  Court  for  St.  Croix  County. 

Action  to  set  aside  and  have  declared  void  all  the  state, 
county,  town,  school-district,  and  highway  taxes  levied  upon 
the  plaintiflTs  land  in  the  town  of  Emerald,  St.  Croix  county, 
for  the  year  1883.  The  cause  was  before  this  court  on  a 
former  appeal.    See  63  Wis.  647. 

Upon  the  second  trial  the  court  found  that  the  taxes  in 
question  amounted  in  the  aggregate  to  $2,140.69,  and  that 
all  of  said  taxes  were  valid,  except  the  sum  of  $314.25  of 
school  and  road  district  taxes,  which  the  court  held  invalid 
because  the  plaintiffs  lands   upon  which  the  same  were 
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assessed  were  not  legally  embraced  in  said  school  and  road 
districte.  An  order  was  thereupon  entered  requiring  the 
plaintiff  to  pay  into  court  for  the  use  of  the  defendants  the 
sura  of  $1,826.44,  with  interest  thereon  at  twelve  per  cent* 
from  January  1,  1884^  and  that  upon  so  doing  the  plaintiff 
take  judgment  perpetually^  enjoining  the  collection  of  said 
sum  of  $314.25,  school  and  road  district  taxes.  The  plaint- 
iff having  paid  the  required  sum  into  court,  judgment  was 
entered,  in  pursuance  of  the  order,  adjudging  the  sum  so 
paid  to  be  in  full  payment,  satisfaction,  and  discharge  of  all 
the  taxes  levied  upon  the  plaintiff's  lands  for  the  year  1883, 
and  enjoining  the  defendants  from  collecting  the  delinquent 
school-district  and  highway  taxes  assessed  on  said  lands  in 
that  year,  amounting  to  $314.25. 

The  defendant  county  procured  an  order  that  the  amount 
paid  into  court  by  the  plaintiff  "be  paid  over  to  the  county 
treasurer,  and  it  was  so  paid,  the  said  treasurer  giving  his 
receipt  therefor. 

The  defendants  appeal  from  the  order  first  above  men- 
tioned and  from  the  judgment. 

For  the  appellants  there  were  briefs  by  B,  ff.  Start  and 
L,  P.  Wetherly^  and  oral  argument  by  Mr.  Start 

For  the  respondent  there  was  a  brief  by  77".  C.  Baker  and 
J.  B.  Smithy  and  oral  argument  by  Mr.  Baker. 

Cole,  0.  J.  From  the  view  which  we  have  taken  of  this 
case  it  is  unnecessary  to  inquire  whether  the  court  below 
was  right  in  holding  the  school  and  road  district  taxes  in 
dispute  invalid.  The  judgment  required  the  plaintiff  to  pay 
into  court  the  sum  of  $1,826.44,  and  interest  thereon  at 
twelve  per  cent,  from  January  1,  1884,  and  that  upon  com- 
pliance with  that  condition  it  should  take  judgment  per- 
petually enjoining  the  collection  of  the  district  school  and 
road  taxes,  amounting  to  $314.25.  The  court  adjudged  that 
the  payment  by  the  plaintiff  of  the  sum  specified  should  be 
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in  full  payment,  satisfaction,  and  discharge  of  all  the  taxes 
levied  upon  its  lands  for  the  year  1883.  The  record  shows 
that  the  plaintiff  complied  with  this  conditional  judgment 
by  paying  the  money  into  court  according  to  its  terms. 
The  record  further  shows  that  subsequently,  on  the  applica- 
tion of  the  defendants,  this  money  was  ordered  to  be  paid 
over  to  the  treasurer  of  the  county,  who  gave  a  receipt  for 
the  same,  which  is  likewise  among  the  papers  in  the  cause. 
Now,  the  question  is.  Can  the  defendants,  after  having  ap- 
plied for  and  received  the  money  which  it  was  adjudged  the 
plaintiff  should  pay,  appeal  from  the  judgment  and  have  it 
reviewed? 

The  appeal  is  "  from  the  whole  and  every  part  of  the 
jodgment."    The  counsel  for  the  plaintiff  insists  that  the 
defendants,  by  accepting  the  money,  waived  their  right  to 
appeal  from  the  judgment.    We  think  this  position  is  cor- 
rect, and  that  the  appeal  must  be  dismissed.    The  case 
conies  fully  within  the  principles  decided  in  Cogsnoell  v, 
G?%,  22Wis.  399;  Flanders  v.  MerrimaCy  44  TV  is.  621; 
Bennett  v.  Van  Si/ckdy  18  N.  Y.  481 ;  Murphy  v.  SpavZding^ 
46  N.  Y.  556;  CarU  v.  Oakley,  97  N.  Y.  633.     These  decis- 
ions  go  upon  the  ground  that  a  party  cannot  proceed  to 
enforce  and  have  the  benefit  of  such  portions  of  a  judgment 
as  are  in  his  favor,  and  appeal  from  those  against  him.    In 
other  words,  that  the  right  to  proceed  on  a  judgment  and 
enjoy  its  fruits,  and  the  right  to  appeal  therefrom,  are 
totally  inconsistent  positions.     The  election  to  pursue  one 
coarse  must  be  deemed  an  abandonment  of  the  other.    Here 
the  plaintiff  paid  all  the  taxes  which  it  was  adjudged  it 
should  pay  as  a  condition  to  enjoining  those  which  the 
court  held  illegal.    The  defendants  have  seen  fit  to  apply 
for  and  accept  the  money  thus  paid.    By  complying  with 
the  provisions  of  the  judgment,  the   plaintiff  is  forever 
estopped  from  questioning  the  legality,  either  in  law  or  in 
equity,  of  the  taxes  paid.    The  defendant's  contention  is 
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that  all  the  taxes  levied  upon  the  plaintifTs  lands  in  1883 
should  be  held  valid  in  equity.  If  they  desired  to  appeal 
from  the  judgment  which  held  illegal  a  portion  of  those 
taxes,  they  should  not  have  accepted  the  money  paid  into 
court  which  was  adjudged  to  be  in  full  satisfaction  of  all 
the  taxes  in  controversy.  The  defendants  seek  to  receive 
and  retain  those  taxes  which  the  court  held  valid  and  just, 
and  to  enforce  the  collection  of  the  taxes  which  the  court 
held  illegal.  The  provisions  of  the  judgment  are  connected 
and  dependent.  As  the  defendants  have  accepted  all  that 
is  of  benefit  to  them,  they  should  not  at  the  same  time  ask 
to  have  the  whole  judgment  reversed.  Such  a  course  is 
not  open  to  them.  The  correctness  of  this  view  is  fully 
demonstrated  by  the  reasoning  in  the  cases  above  cited, 
and  we  are  relieved  from  any  further  discussion  of  the  ques- 
tion. 

The  learned  counsel  for  the  defendants  says  the  taxes 
were  ordered  to  be  paid  into  court  for  the  use  of  the  de- 
fendants; that  they  belonged  to  the  county  which  was 
justly  entitled  to  them ;  and  that  no  condition  was  annexed 
to  the  acceptance  of  the  money  by  the  defendants.  It  is 
true  the  judgment  does  not  provide  that  if  the  defendants 
apply  for  and  accept  the  money  paid  into  court  this  shall  be 
a  waiver  of  the  right  to  appeal  from  the  judgment.  But 
the  authorities  above  cited  show  that  the  law  attaches  that 
consequence  to  the  acts  of  the  defendants ;  that  it  will  not 
allow  them  to  enforce  a  right  conferred  by  the  judpn^aent 
and  at  the  same  time  prosecute  an  appeal  from  it.  The  ac- 
ceptance of  the  money,  under  the  circumstances,  must  be 
referred  to  the  defendants'  right  to  it  under  the  judgment, 
and  cannot  be  considered  as  a  voluntary  payment  by  the 
plaintiff,  but  as  a  payment  in  pursuance  of  the  judgment. 
The  defendants  were  not  obliged  to  accept  the  money. 
They  might  have  let  it  remain  in  court  until  the  litigation 
was  terminated,  but  they  chose  to  apply  for  and  receive  ifc, 
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thus  indicating,  in  a  most  positive  manner,  a  parpose  to 
assert  and  claim  all  the  benefit  the  judgmient  gave  them. 
To  sustain  the  appeal,  under  the  circumstances,  would  "  be 
contrary  to  that  just  principle  which  forbids  one  from 
claiming  under,  and  at  the  same  time  repudiating,  any  in- 
strument." Mr.  Justice  Paine,  in  CogaweU  v.  CoUey^  supra. 
By  the  Court. —  The  appeal  is  dismissed. 


Thb  State  ex  bel.  The  Town  of  Spring  Lake,  Bespondent, 
vs.  The  Board  op  Supbbvisobs  op  Piebob  CouinT, 
Appellant 

March  l-^March  £7, 1888. 

Bridges:   Tenons:   Counties:   Mandamus:    Pleading:   Place  of  trial: 
Judgment:  Mandate  of  writ,  when  satisfied, 

♦ 

1.  The  petition  on  behalf  of  a  town  for  a  writ  of  mandamus  to  compel 
a  county  to  aid  in  building  a  bridge  did  not  show  that  the  officer 
applying  for  the  writ  was  directed  so  to  do  by  the  electors  of  the 
town,  or  that  a  stream  of  water  flowed  through  the  ravine  over 
which  the  bridge  was  to  be  built,  but  such  facts  were  proved  on 
the  trial  without  objection.  Held,  that  the  petition  might  be 
amended  at  any  time  to  correspond  with  the  proofs,  or  that  the 
variance  might  be  disregarded. 

^  Ch.  187,  Laws  of  1885,  does  not  limit  the  bridges  which  the  county 
may  be  required  to  assist  in  building,  to  such  as  cross  streams  of 
water. 

8.  When  the  return  to  an  alternative  writ  of  mafidamus  consists  of 
denials  of  the  material  allegations  in  the  relation,  no  answer  to 
the  return  ib  required  to  raise  the  issues. 

i  Under  sec.  8453,  R.  S.,  and  ch.  293,  Laws  of  1881,  issues  of  fact  in 
an  action  of  numdamus  in  the  Eighth  judicial  drcuit  may  be  tried 
at  a  special  term  of  the  court  issuing  the  writ,  held  in  another 
county. 

^  In  an  action  to  compel  a  county  to  edd  in  building  a  bridge,  tlie 
judgment  directed  the  issuance  of  a  writ  of  mandamus  com- 
manding tiie  county  board  to  meet  and  to  levy  the  required  tax 
Vol.  71— 21 
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upon  the  taxable  property  of  the  oounty,  without  ai^inting  anj 
time  for  such  meeting,  and  without  excepting  from  liability  to  such 
taxation  certain  cities  which  were  not  liable  under  the  law.  Held, 
that  the  mandate  of  the  writ  would  be  satisfied  if  the  county  board 
should  perform  the  duty  required  of  l^em  at  th^r  first  meeting  after 
eei-yice  of  the  writ,  and  should  levy  the  tax  upon  the  taxaUe 
property  of  the  county  si^bjept  thereta 


APPEAL  from  the  Circuit  Court  for  Pierce  County. 

This  proceeding  was  commenced  by  petition  by  the  town 
of  Spring  Lake^  praying  that  a  mandamue  issue  to  the  Board 
of  Supervisors  of  Pierce  County  to  compel  them  to  levy  a 
|«,x  on  the  taxable  property  of  the  county  to  aid  said  town 
iQ  the  building  of  certain  bridges  therein.  The  proqeeding 
was  instituted  under  ch.  187,  Laws  of  1885.  Due  petition 
had  theretofore  been  presented  on  behalf  of  the  town  to  the 
county  board,  containing  a  sufficient  statement  of  the  facts, 
praying  the  board  to  make  such  appropriation  and  tax  levy. 
An  alternative  writ  of  mandamus  was  allowed  and  issued 
upon  such  relation,  and  duly  served.  The  county  board 
appeared,  and  moved  to  quash  the  writ  for  certain  alleged 
defects  therein.  The  motion  was  denied,  and  thereupon 
the  board  made  return  to  the  writ,  denying  many  of  the 
material  allegations  of  fact  contained  therein.  The  cause 
was  thereupon  noticed  for  trial  on  behalf  of  the  town,  at  a 
general  term  of  the  circuit  court  for  St.  Croix  county.  A 
motion  was  made  to  that  court  to  strike  the  cause  from  the 
calendar,  for  the  reasons  (1)  that  St.  Croix  was  not  the 
proper  county  for  the  trial  of  the  cause,  but  Pierce  county, 
in  which  the  action  was  commenced;  and  (2)  because  no 
issue  was  made  by  the  pleadings,  l^he  motion  w^  over- 
ruled. The  cause  was  afterwards  tried  in  St.  Croix  caunty, 
the  defendant  county  not  appearing  at  the  trial  Such  trial 
resulted  in  a  judgment  that  a  peremptory  writ  of  vKmda- 
mu8  issue  to  the  Board  of  Supervisor's  qf  Pierce  County^ 
commanding  them  to  meet  and  appropriate  one  half  of  tbe 
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cost  of  the  bridges  in  qaestion  (being  $400).  to  cause  the 
same  to  be  levied  upon  the  taxable  property  of  the  county, 
and  to  designate  two  of  its  members  to  act  as  its  commis- 
sioners as  required  by  sec.  1,  ch.  187,  Laws  of  1885.  Costs 
were  also  awarded  against  the  defendant.  The  county 
board  appeals  from  the  judgment.  The  case  is  further 
stated  in  the  opinion. 

For  the  appellant  there  was  a  bi*ief  signed  hy  J.  &  db 
R  M.  Whiie,  and  oral  argument  by  JUr.  J.  S.  White.  They 
contended,  among  many  other  things,  that  the  board  was 
entitled  to  judgment  on  the  pleadings.  There  being  no  re- 
ply the  affirmative  allegations  of  the  return  stood  admitted. 
5  Wait's  Pr.  589 ;  People  ex  rel.  BenUy  v.  ComrrCr%y  7  Wend. 
475;  StaU  ^  rel.  Coihren  v.  Lean^  9  Wis.  290;  State  ex  rei. 
Christopher  v.  Portage^  14  id.  550;  State  ex  rel,  Taylor  n, 
Delajieldy  64  id.  220.       . 

R.  E.  Starty  for  the  respondent. 

LxoK,  J.  1.  It  was  stated  in  the  argument,  and  not  con- 
troverted, that  the  ground  upon  which  the  Board  of  Super- 
viaors  qf  Pierce  County  refused  to  make  the  appropriation 
demanded  was  that  the  board  were  of  the  opinion  the  act 
of  1885  is  unconstitutional  and  void.  But  for  this  opinion 
we  suppose  this  appeal  would  not  have  beep  taken,  although 
Biany  other  objections  to  the  validity  of  the  judgment  were 
made  and  argued  by  counsel  Since  this  appeal  was  taken 
this  court  has  decided  that  the  statute  in  question  is  a  valid 
law.  State  ex  rel.  Baraboo  v.  Sauk  Co.  70  Wis.  485;  State 
ex  rel.  Woodland  v.  Sauk  Co.  70  Wis.  491 ;  /^te  ex  rel.  Boch- 
^8ter  V.  Racine  Co.  70  Wis.  548.  These  decisions  put  at  rest 
tbfi  question  of  the  validity  of  this  law. 

2.  The  relation  or  petition  for  a  trumdamus  states  snfll- 
eieftt  fa(^  to  entitle  the  town  to  the  relief  demanded,  with 
perhaps  two  exceptions.  Que  of  these  is,  it  is  not  alleged 
therein  that  the  officer  applying  for  the  writ  was  directed 
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by  the  electors  of  the  town  to  make  such  application.  In 
the  two  cases  against  Sauk  county,  above  cited,  this  was 
held  a  fatal  defect  unless  supplied  by  amendment.  The 
other  exception  is,  the  petition  states  that  one  of  the  bridges 
which  the  town  proposed  to  build  was  across  a  ravine, 
without  stating  that  it  also  crossed  a  stream  of  water.  The 
act  of  1885  does  not  limit  the  bridges  which  the  county 
may  be  required  to  assist  in  building,  to  such  as  cross 
streams  of  water.  A  bridge  may  be  as  necessary  across  a 
dry  ravine  as  it  would  be  did  a  river  flow  through  the 
ravine,  and  no  good  reason  is  perceived  why  any  distinction 
should  be  made  in  the  two  cases. 

Both  of  these  alleged  defects  in  the  petition  are  cured  by 
the  subsequent  proceedings  in  the  case.  The  town  proved 
on  the  trial  (of  course  without  objection,  for  the  county  was 
not  present  to  object)  that  the  electors  of  the  town,  at  a 
town  meeting  therein,  gave  direction  to  its  supervisors  to 
institute  this  proceeding;  and  also  proved  that  a  stream  of 
water  flowed  through  the  ravine  in  question  most  of  the 
time.  The  rule  in  this  state  is  that  in  such  a  case  the  de- 
fective pleading  may  be  amended  at  any  time  to  correspond 
with  the  proofs,  or  the  variance  or  omission  may  be  disre- 
garded without  actual  amendment.  This  is  so  well  settled 
that  it  would  be  an  affectation  to  cite  authorities  to  support 
the  rule.  Hence  we  must  regard  the  petition  as  containing 
all  the  necessary  allegations  (if  the  same  are  true)  to  entitle 
the  town  to  the  relief  demanded. 

3.  A  very  ingenious  argument  was  submitted  by  counsel 
for  the  county  board  to  show  that  in'  case  the  recitals  of  fact 
in  the  writ  are  defective,  no  resort  can  be  had  to  the  rela- 
tion to  supply  such  defects.  Under  several  cases  in  this 
court  this  is  probably  an  untenable  proposition.  The  ques- 
tion is  of  no  importance  in  this  case,  however,  for  the  reason 
that  the  material  allegations  in  the  relation  are  sufficiently 
recited  in  the  alternative  writ. 
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4.  No  answer  to  the  return  was  interposed.  Because  of 
this  it  is  contended,  on  behalf  of  the  county  board,  that 
there  was  no  issue  to  be  tried.  The  contention  is  that  in 
the  absence  of  such  answer  denying  the  allegations  of  the 
return  such  allegations  must  be  taken  as  admitted. 

It  is  probably  the  correct  practice,  where  independent 
averments  of  fact  are  stated  in  the  return,  for  the  relator 
to  answer  and  deny  them  if  he  wishes  to  make  an  issue 
thereon.  But  where,  as  in  this  case,  the  return  consists  of 
denials  of  material  allegations  in  the  relation,  no  such  prac- 
tice is  required.  In  such  a  case  an  answer  would  be  noth- 
ing more  than  a  reiteration  of  the  averments  in  the  relation, 
which,  of  course,  is  unnecessary  and  absurd.  So  we  con- 
clude that  the  return  raises  issues  upon  all  propositions  of 
fact  affirmed  in  the  relation  and  denied  in  the  return.  This 
disposes  of  one  of  the  objections  made  to  the  trial  of  the 
cause  in  St.  Croix  county. 

5.  Were  the  issues  properly  tried  in  the  circuit  court  of 
St.  Croix  county  ?  We  think  the  question  must  be  answered 
in  the  affirmative.  It  was  tried  at  a  general  term  of  ^he 
circuit  court  of  that  county,  and  such  term  is  a  special  term 
for  the  circuit  court  of  Pierce  county,  both  counties  being 
in  the  Eighth  judicial  circuit.  Laws  of  1881,  ch.  292.  It 
is  provided  by  statute  (E.  S.  sec.  3452)  that  when  a  writ 
of  mandamus  shall  be  issued  by  any  circuit  court,  any 
issue  of  fact  therein  may  be  tried  at  a  special  or  general 
term  thereof,  and  the  court  may  summon  a  jury  for  the 
trial  thereof.  This  cause,  as  we  have  seen,  was  tried  at  a 
special  term  of  the  circuit  court  of  Pierce  county,  that  being 
the  county  in  which  it  was  commenced.  Ch.  292,  Laws  of 
1881,  is  to  the  same  effect.  When  read  in  connection  with 
sec.  3452,  the  reasonable  construction  of  it  is  that  issues  of 
fact  arising  in  actions  of  quo  warrcmto  and  mandamtcs  may 
be  tried  at  special  terms. 

6.  It  is  objected  that  the  judgment  is  not  in  proper  form 
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in  that  it  requires  the  board  of  supervisors  of  Pierce  county 
to  meet,  and  also  to  levy  the  required  tax  upon  the  taxable 
property  of  the  county,  without  apix)inting  any  time  for 
such  meeting,  and  without  excepting  from  liability  to  such 
taxation  the  two  cities  of  Prescott  and  Eiver  Falls  within 
that  county,  which,  it  is  alleged,  are  not  liable  to  such  tax  | 

under  the  law  of  1885.     tinder  a  fair  construction  of  this  I 

judgment  the  mandate  of  the  writ  awarded  by  it  will  be  • 

satisfied  if  such  board  of  supervisors  perform  the  duty  re-  J 

quired  of  them  by  the  peremptory  writ,  at  their  first  meet-  » 

ing  after  the  same  shall  be  served  upon  them,  and  if  they 
levy  the  necessary  tax  upon  the  taxable  property  of  their 
county  subject  thereto.  Probably  the  court  has  no  power 
to  order  a  special  meeting  of  the  board,  and  has  not  done 
so  in  this  judgment. 

7.  Several  other  alleged  errors  were  argued  by  counsel 
Some  of  these  have  been  overruled  by  former  decisions  of 
this  court;  others  are  predicated  upon  erroneous  proposi- 
tions of  fact,  and  still  others  are  purely  technical  and  quite 
immaterial  in  the  consideration  of  the  case  upon  the  merits. 
It  is  unnecessary  to  discuss  or  even  to  state  the  errors  thus 
alleged. 

Upon  the  whole  case,  we  are  satisfied  that  no  material 
errors  prejudicial  to  the  county  have  been  committed  in  the 
progress  of  the^cause. 

By  the  Court— Judgment  affirmed. 
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Thb  State  bx  RBii.  The  Town  of  El  Paso,  Respondent, 
T8.  The  Board  of  Supervisors  of  Pierce  County,  Ap- 
pelant. 

March  S  —  March  27, 1888. 

Towns:  Bridges:  County  aid:  What  valuation  governs:  Mandamus: 
Pleading:  Objection  to  evidence. 

1  Undor  ch.  187,  Laws  of  1865,  providing  for  county  aid  to  towns  in 
building  bridges  whose  cost  exceeds  one  fourth  of  one  pe^  cent,  of  all 
the  taxable  property  in  the  town  '*  according  to  the  last  equalized 
valuation,-'  the  valuation  of  1885  governs  as  to  bridges  authorized 
at  the  annual  town  meeting  in  April,  1886,  although  the  county 
board  was  not  called  upon  to  act  in  the  premises  until  after  the 
assessment  roll  of  1886  had  been  made. 

2.  The  petition  on  behalf  of  a  town  for  a  writ  of  mandamus  failed  to 
show  that  the  proceeding  had  been  authorized  by  the  electors. 
On  the  trial,  when  the  town  records  were  offered  in  evidence  to 
show  that  fact,  the  whole  record  was  objected  to  as  incompetent, 
irrelevant,  and  immaterial.  Held,  that  the  objection  was  too 
broad  and  general. 

APPEAL  from  the  Circuit  Court  for  Pierce  County. 

This  was  a  proceeding  by  mandamus  to  compel  the  Board 
of  Supervisors  of  Pierce  County  to  appropriate  one  half  of 
the  cost  of  the  construction  and  repair  of  certain  bridges  in 
the  town  of  El  Paso  in  said  county,  and  to  cause  the  same 
to  be  levied  upon  the  taxable  property  in  said  county  sub- 
ject thereto.  The  facts  so  far  as  they  diflfer  from  those  in 
the  case  of  State  ex  rel,  Spriiig  Lake  v.  Pierce  Co,^  ante^ 
p.  321,  are  suflBciently  stated  in  the  opinion.  The  board 
appeals  from  a  judgment  in  favor  of  the  relator. 

For  the  appellant  there  was  a  brief  signed  by  J.  S.  A 
F,  M,  WhiUy  of  counsel,  and  oral  argument  by  Mr.  J.  8. 
White. 

JR.  E.  Starty  for  the  respondent. 

Ltok,  J.  This  case  involves  substantially  the  same  ques- 
tites  determined  in  the  case  of  S^ate  ex  rel.  S^mng  Lmhe  v. 
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Pierce,  Cfe.,  ante^  p.  321,  and,  notwithstanding  certain  differ- 
ences between  the  cases,  which  will  presently  be  stated,  is 
ruled  by  it. 

The  construction  and  repair  of  the  bridges  here  in  ques- 
tion were  authorized  by  the  town  of  El  Paaoj  the  relator, 
at  its  annual  town  meeting,  in  April,  1886.  It  is  not  de- 
nied that  the  estimated  cost  of  such  bridges  and  repairs 
exceeded  one  fourth  of  one  per  cent,  of  all  the  taxable  prop- 
erty in  said  town  according  to  the  equalized  valuation 
thereof  in  1885.  It  is  claimed,  however,  that  because  the 
county  board  of  supervisors  was  not  called  upon  to  act  in 
the  premises  until  after  the  assessment  roll  of  1886  had 
been  made,  that  roll  governs,  and  it  is  alleged  that  the  cost 
of  such  bridges  and  repairs  does  not  exceed  one  fourth  of 
one  per  cent,  of  the  assessed  valuation  of  the  town  in  that 
year.  We  think  the  term  employed  in  the  act  of  1885, 
"  the  last  equalized  valuation,"  relates  to  the  last  valuation 
before  the  annual  town  meeting  in  April,  1886,  and  hence 
that  it  refers  to  the  valuation  of  1885. 

The  only  remaining  difference  in  the  two  cases  which  it 
is  deemed  necessary  to  notice  is  that  while  no  objection  was 
made  to  the  introduction  of  testimony  showing  that  the 
electors  of  the  town  directed  the  case  of  the  town  of  Spring 
Lake  to  be  brought,  in  this  case  when  the  plaintiff  offered 
the  town  records,  which  showed,  among  other  things,  the 
same  direction,  the  whole  record  was  objected  to  on  behalf 
of  the  county  board  as  incompetent,  irrelevant,  and  imma- 
terial. We  think  the  objection  too  broad  and  general  to 
be  available  to  the  county  board.  Had  the  objection  to 
this  particular  portion  of  the  town  records  been  made  on 
the  ground  that  there  is  no  averment  in  the  relation  that 
any  such  direction  had  been  given,  the  objection  should 
have  been  sustained,  but  with  leave  to  the  relator  to  amend 
the  relation  by  inserting  such  an  allegation.  It  would  be 
unjust  to  allow  the  objection  to  prevail  and  thus  defeat  the 
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action,  when  the  action  could  have  been  saved  by  amend- 
ment had  the  objection  been  made  specifically. 

We  conclude  that  the  differences  between  the  two  cases 
do  not  take  this  case  out  of  the  rule  of  the  Spring  Lake 
Case. 

By  the  Ccv/rL — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Deevis,  Respondent,  vs.  Woods  and  another,  Appellants. 

March  2  —  March  27, 1888. 
Court  and  jury:  Contributory  negligence. 

1.  In  this  action  to  recover  the  value  of  grain  alleged  to  have  been 
burned  through  defendants'  negligence  while  they  were  threshing 
for  the  plaintiff  with  a  steam-thresher,  it  is  held  that  the  evidence 
does  not  clearly  show  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  pei*mitting  the  defendants  to  continue  threshing 
under  the  circumstances,  and  that  the  question  was  therefore  prop- 
erly submitted  to  the  jury. 

8.  Where  a  statement  made  by  one  of  the  defendants  to  the  plaintiff 
was  of  importance  in  determining  the  question  of  contributory 
negligence,  and  the  language  used,  as  testified  to  by  the  plaintiff, 
might  have  more  than  one  meaning,  it  was  error  for  the  court,  in 
charging  the  jury,  to  say  what  he  supposed  the  defendant  meant. 

APPEAL  from  the  Circuit  Court  for  SL  Croix  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taylob  as  a  part  of  the  opinion: 

Action  to  recover  the  value  of  some  barley  which  was 
burned  by  sparks  escaping  from  an  engine  used  by  the  de- 
fendants. The  evidence  shows  that  at  and  before  the  time 
the  fire  occurred  the  defendants  were  threshing  grain  with 
a  steam-threshing  machine  on  the  premises  of  the  plaintiff, 
and  for  him ;  that  when  the  fire  caught,  and  for  some  time 
previous,  the  wind  blew  briskly  from  the  direction  of  the 
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engine  towards  a  stack  or  stacks  of  unthreshed  bariey, 
standing  about  seventy -five  feet  from  the  engine;  that  il 
fire  was  kindled  in  said  barley  from  the  sparks  emitted 
from  the  smoke-stack  of  said  engine,  and  the  barley  was 
destroyed.  About  these  facts  there  is  no  dispute.  About 
other  matters  the  evidence  is  conflicting.  On  Ahe  part  of 
the  plaintiff  it  is  claimed  that  he  was  entirely  ignorant  as 
to  the  dangers  likely  to  result  from  the  use  of  the  steam- 
engine  in  the  vicinity  of  the  stacked  grain,  and  he  claims 
that  he  was  informed  by  one  of  the  defendants,  before  the 
threshing  commenced,  that  the  threshing  could  be  done  In 
the  barn  without  setting  it  on  fire.  This  is  denied  by  the 
defendants.  The  defendants  claim  that,  shortly  before  the 
fire  occurred,  they  warned  the  plaintiff  that  it  was  danger- 
ous to  continue  threshing  with  the  wind  blowing  towards 
the  stacks,  and  that  the  plaintiff  was  anxious  they  should 
continue  the  work  and  finish  up  the  job  as  soon  as  possible. 
This  the  plaintiff  denies,  and  claims  that  nothing  was  said 
to  him  by  the  defendants  or  any  other  person  as  to  the 
danger  of  continuing  the  work.  There  is  also  a  conflict  of 
evidence  as  to  the  quality  of  the  wood  provided  by  the 
plaintiff;  the  defendants  claiming  that  he  was  to  provide 
good,  sound  wood,  and  that  the  wood  he  in  fact  provided  was 
unsound  and  rotten,  and  caused  more  sparks  and  fire  to  be 
emitted  from  the  smoke-stack,  and  so  increased  the  danger. 
On  the  part  of  the  plaintiff  it  is  claimed  that  the  wood 
furnished  was  good,  sound  wood.  Evidence  was  also  given 
on  the  part  of  the  plaintiff  tending  to  show  that  there  was  a 
sprinkler  attached  to  the  engine,  which,  when  kept  in  use, 
had  the  effect  of  greatly  lessening  the  quantity  of  sparks 
emitted  from  the  smoke-stack,  and  so  lessening  the  danger 
therefrom ;  that  this  sprinkler  was  not  used  at  and  before 
the  time  the  fire  was  kindled  in  the  barley  stacks,  and  that 
the  reason  given  by  the  defendants  for  not  using  it  was  be- 
cause it  took  a  large  quantity  of  water  to  run  it.    On  the 
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part  of  the  defendants  it  was  claimed  that  the  reason  it  was 
not  used  was  because  the  quality  of  the  wood  furnished  was 
such  that  they  could  not  get  up  suflBcient  steam  to  run  the 
machine  and  keep  the  sprinkler  in  use  at  the  same  time. 
There  was  also  some  evidence  in  the  case  tending  to  show 
that  the  defendants,  after  the  fire,  promised  to  pay  the 
damage  done,  by  threshing  in  the  future  for  the  plaintiflF, 
and  which  they  afterwards  refused  to  do. 

The  case  was  submitted  to  the  jury,  who,  under  the  di- 
rection of  the  court,  found  a  special  verdict,  by  which  they 
found,  among  other  things,  *'  that  the  plaintiff  did  not  know 
that  it  was  dangerous  to  thresh  on  that  day;"  *Hhat  the 
defendants,  prior  to  the  fire,  did  not  notify  the  plaintiff 
that  it  was  dangerous  to  thresh  on  that  afternoon; "  "  that 
neither  the  plaintiff  nor  any  of  his  workmen  objected  to 
threshing  on  that  day ; "  "  that  the  wood  furnished  by  the 
plaintiff  was  a  good,  fair  quality ; "  "  that  the  plaintiff  was 
not  guilty  of  any  want  of  ordinary  care  in  any  way  which 
contributed  to  the  accident;"  and  "that  the  defendants 
were  guilty  of  want  of  ordinary  care  in  threshing,  on  the 
occasion  of  the  accident,  and  that  such  want  of  ordinary 
care  caused  the  fire."  Upon  the  special  verdict,  judgment 
was  rendered  in  favor  of  the  plaintiff  for  the  value  of  the 
barley  burned. 

The  defendants  appeal  from  such  judgment,  and  allege 
M  errors  (1)  "that  the  court  should  have  nonsuited  the 
plaintiff,  as  requested  by  them  at  the  close  of  the  evidence ; 
(2)  that  the  court  erred  in  refusing  to  direct  a  verdict  for 
the  defendants  upon  the  whole  evidence,  as  requested  by 
them;  (3)  that  the  court  erred  in  submitting  the  question 
of  the  plaintiff's  negligence  or  want  of  ordinary  care  to  the 
jnry;  (4,  5)  that  the  court  erred  in  his  charge  to  the  jury, 
and  in  refusing  to  charge  the  jury  as  requested  by  the  de- 
fendants; (6,  7)  that  the  verdict  is  contrary  to  the  law  and 
the  evidence. 
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J.  B.  Smithy  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Smith  <&  Van- 
nattay  and  oral  argument  by  Mr.  C.  Smith. 

Taylor,  J.  The  questions  whether  the  plaintiff  should 
have  been  nonsuited  at  the  close  of  his  evidence,  or  whether 
a  verdict  should  have  been  directed  for  the  defendants  at 
the  close  of  the  evidence,  depend  wholly  upon  the  question 
whether  the  evidence,  as  a  matter  of  law,  showed  that  the 
plaintiff  was  guilty  of  negligence  in  permitting  the  defend- 
ants to  continue  threshing,  under  the  circumstances  detailed 
in  the  evidence.  That  there  was  suflScient  evidence  to  jus- 
tify a  jury  in  finding  the  defendants  guilty  of  negligence  in 
continuing  the  threshing,  under  the  circumstances,  is  not 
denied  by  the  counsel  for  the  appellants,  and  no  exception 
is  taken  to  the  court's  submitting  that  question.  The  evi- 
dence of  the  appellants  themselves  shows  their  negligence, 
and  the  only  way  they  pretend  to  justify  themselvesin  con- 
tinuing the  work  as  they  did  is  by  alleging  that  the  respond- 
ent directed  them  to  do  so  after  they  had  informed  him  of 
the  danger.  This  was  denied  by  the  respondent,  and  the 
jury  found  that  they  did  not  so  inform  him.  •  After  a  care- 
ful consideration  of  all  the  evidence  in  the  case,  we  think 
it  does  not  clearly  show  that  the  respondent  was  guilty  of 
a  want  of  ordinary  care  on  his  part  which  contributed  to 
the  accident;  and  that  question  was  therefore  properly  sub- 
mitted to  the  jury.  To  justify  a  court  in  directing  a  ver- 
dict for  the  defendants  on  the  ground  that  the  plaintiff  is 
shown  to  have  been  guilty  of  negligence  which  contributed 
to  the  accident,  it  must  appear  that  the  evidence,  giving  it 
the  most  favorable  construction  for  the  plaintiff,  still  shows 
such  want  of  ordinary  care  on  his  part.  We  do  not  think 
the  evidence  in  this  case,  so  construed,  necessarily  estab- 
lishes the  fact  of  the  plaintiff's  negligence. 

This  question  of  the  contributory  negligence  of  the  plaint- 
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iff  being  the  most  important  question  in  the  case,  and  the 
one  involving  the  most  doubt  upon  the  evidence,  it  was 
highly  important  that  upon  that  question  the  learned  circuit 
judge  should  have  avoided,  in  his  instructions  to  the  jury, 
any  statement,  not  clearly  warranted  by  the  evidence,  which 
might  influence  them  in  determining  that  question.     One 
of  the  questions  submitted  to  the  jury  bearing  directly  upon 
the  plaintiflTs  negligence  was  as  follows:  "Did  the  plaintiff 
know  it  was  dangerous  to  thresh  on  that  day?"     It  would 
seem,  as  a  matter  of  course,  if  he  knew  it  was  dangerous 
and  still  permitted  the  threshing  to  continue  without  objec- 
tion, and  without  being  misled  by  any  assurance  to  the  con- 
trary coming  from  the  defendants,  he  would  be  held  to  have 
assumed  the  risks  of  such  danger,  and  so  have  been  held  to 
a  want  of  ordinary  care  on  his  part.     In  submitting  this 
question  to  the  jury,  the  learned  circuit  judge  said :  "  That 
question  I  leave  for  you  to  answer  yes  or  no ;  and  that  in- 
volves, perhaps,   a  consideration   of  some  other  circum- 
stances, and  I  may  as  well  call  attention  to  that  now.    (He 
claims  here  that  he  was  informed  by  the  defendants,  some 
one,  two,  or  three  days  before,  that  they  could  thresh  in  the 
bam  without  setting  it  on  fire;  by  which,  I  suppose,  he 
meant  to  be  understood  there  was  no  danger  of  setting  fire 
from  the  engine.)    (Now,  that  is  a  circumstance,  if  the 
plaintiff  here,  ignorant  of  the  peculiar  qualities  of  this  ma- 
chine, and  not  an  expert,  perhaps, — not  shown  to  be  in  the 
threshing  business, —  might  perhaps  very  properly  have  re- 
lied on  that  statement.)    That  is  one  fact  and  circumstance, 
if  you  find  that  it  is  so,  to  be  taken  into  consideration  in 
passing  on  that  question.     Now,  I  think,  had  he  known 
about  that  machine, —  known  that  sparks  would  fly  out  of 
it,-- and  could  see  for  himself  that  the  wind  was  blowing 
from  the  engine  down  onto  the  stacks,  and  unless  he  had 
the  information  that  these  defendants  must  have  had  as 
ovvners  of  that  machine,  I  think  that  he  should  have  known 
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that  it  was  dangerous  to  thresh  on  that  da^y.  (I  will  leave 
this  question  to  you,  in  view  of  the  fact  that  there  arp 
some  circumstances  claimed  here  to  show  that  the  plaintiff 
was  misled,  perhaps,  by  the  remarks  of  the  defendants  and 
his  own  ignorance  of  the  qualities  of  that  particular  engine, 
and  not  being  an  expert  in  threshing.)  It  is  question  of 
fact  for  you  to  determine  whether  the  plaintiff  knew  it  was 
dangerous  to  thresh  on  that  da}^"  Those  parts  of  these  in- 
structions inclosed  in  the  parentheses  were  excepted  to  by 
the  defendants.  The  first  paragraph  refers  to  some  evi- 
dence given  by  the  plaintiflf  himself  on  the  trial,  and,  after 
stating  the  substance  of  that  evidence,  the  court  adds:  "By 
which,  I  suppose,  he  meant  to  be  understood  there  was  no 
danger  of  setting  fire  from  the  engine."  In  the  last  clause 
of  the  paragraph,  the  learned  judge  assumes  to  give  the 
jury  the  meaning  of  the  evidence  given  by  the  witness  We 
think  this  was  error.  It  seems  to  us  it  was  for  the  jury  to 
say,  and  not  the  court,  what  the  meaning  of  the  language 
used  by  the  defendant,  as  testified  to  by  the  plaintiff,  was. 
The  plaintiff  was  the  only  witness  who  testified  as  to  what 
one  of  the  defendants  said  as  to  threshing  in  or  near  the 
barn.  On  his  direct  examination  he  states  it  as  follows: 
"  While  we  were  threshing  near  the  barn  I  had  a  conversa- 
tion with  Mr.  Woods.  I  asked  him  if  there  was  any  danger 
near  the  barn.  He  told  me,  ^  Don't  be  afraid.'  He  said  be 
would  thresh  right  in  the  barn,  and  not  be  afraid  of  fira" 
On  cross-examination  he  testified :  "  Mr.  Woods  told  me  be- 
fore, when  threshing  by  the  barn,  there  was  no  danger; 
he  threshed  right  in  the  barn."  Again  he  said:  "Up  at 
the  barn,  I  asked  Mr.  Woods  if  there  was  any  danger  on  ac- 
count of — you  know  we  had  threshed  near  the  barn  — about 
fire.  He  said,  '  Oh,  don't  be  afraid.  I  would  thresh  right 
in  the  barn,  and  would  not  be  afraid  it  would  catch  fire.'" 
We  do  not  think  this  statement  of  the  defendant  Woods,  as 
detailed  by  the  plaintiff,  is  susceptible  of  but  one  meaning, 
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viz.,  that  there  was  no  danger  of  setting  fire  from  the  en- 
gine. It  was  for  the  jury,  therefore,  and  not  for  the  court, 
to  say  what  the  meaning  of  the  language  used  was. 

It  cannot  be  said  that  the  explanation  given  to  the  jury 
by  the  court  of  the  words  alleged  to  have  been  used  by  the 
defendant  Woods  was  of  little  importance  in  the  case.  The 
learned  judge  was  clearly  of  the  opinion  that  they  were  of 
the  highest  importance  in  coming  to  a  correct  answer  to  the 
question  above  stated;  and  he  strongly  intimates,  in  the 
other  part  of  his  instructions  upon  this  question,  that  they 
should  find  that  the  plaintiff  did  know  it  was  dangerous  to 
thresh  under  the  circumstances,  had  it  not  been  for  the  fact 
that  the  defendant  Woods  had  made  the  statement  in  regard 
to  the  safety  of  using  the  machine  which  the  plaintiff  in- 
sisted he  had  made.  Again,  in  instructing  the  jury  upon 
the  eighteenth  question  submitted  to  them,  viz.,  '*  Was  the 
plaintiff  guilty  of  any  want  of  ordinary'  care,  in  any  way, 
which  contributed  to  the  accident?"  the  learned  judge  again 
calls  the  attention  of  the  jury  to  this  alleged  statement  of 
the  defendant  Woods  to  the  plaintiff,  as  having  a  direct 
bearing  upon  the  question  of  the  plaintiff's  negligence.  In 
these  instructions  the  learned  judge  says :  "  Of  course  you 
will  take  into  consideration  what  had  been  said  to  him  there 
by  the  defendants  as  to  what  they  could  do,  if  they  find 
anything  was  said  as  to  the  condition  of  the  engine  and 
what  they  were  to  do  without  danger."  This  last  instruc- 
tion is  not  cited  for  the  purpose  of  showing  that  there  was 
any£rror  in  giving  it  in  the  form  last  above  stated,  but  for 
the  purpose  of  showing  the  prominence  which  was  given  to 
the  fact  that  such  a  statement  was  made  by  the  defendant 
to  the  plaintiff,  as  bearing  upon  the  determination  of  those 
questions.  Any  improper  instruction,  therefore,  by  the 
learned  circuit  judge  as  to  the  meaning  which  the  jury 
ought  to  give  the  language  alleged  to  have  been  used  by 
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the  defendant,  must  be  held  a  prejudicial  error  and  cause  a 
reversal  of  the  judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

See  note  to  this  case  in  87  N.  W.  Bep.  256.— Rep. 


Huddleston,  Eespondent,  vs.  Johnson,  Appellant. 
March,  2  —  March  S7,  1888. 

CI)  Justice^ 8  court:  Jurisdiction:  Title  to  land,    (t,  SJ  Land  contract: 
Waste:  Conversion:  Evidence. 

1.  In  an  action  in  justice's  court  for  the  conversion  of  timber  the  com- 

plaint alleged  that  the  title  to  the  land  from  which  the  timber  was 
cut  was  in  the  plaintifiTs  brother,  who  gave  him  license  to  cut  the 
same.  The  answer  denied  the  allegations  of  the  complaint  and  al* 
leged  title  to  the  land  in  the  defendant.  Heidj  that  the  title  to 
land  came  in  question,  and  the  cause  was  properly  removed  to  the 
circuit  court,  under  sec.  3619,  R.  S. 

2.  The  vendee  in  a  land  contract  expressly  stipulated  that  **  he  would 

not  commit,  or  suffer  any  other  person  to  commit,  waste  or  dam- 
age to  or  upon  said  premises."  He  permitted  his  brother  to  out  in 
different  places  on  the  land  several  valuable  trees  for  stave  tim- 
ber. Afterwards,  having  paid  nothing  on  the  contract,  he  assigned 
it  back  to  the  vendor  t9  be  canceled.  The  vendor  took  possession 
of  the  timber  so  cut.  Held,  that  he  was  not  liable  in  an  action  by 
the  vendee's  brother  for  a  conversion  of  such  timber. 
8.  In  such  a  case  the  fact  that  the  land  was  purchased  for  a  farm,  or 
that  it  would  be  worth  more  when  cleared  of  trees,  could  not  jus- 
tify the  promiscuous  cutting  of  trees  to  make  staves  to  be  carried 
away  and  sold. 

APPEAL  from  the  Circuit  Court  totPiei^ce  County. 
The  case  is  stated  in  the  opinion.    The  defendant  ap- 
peals from  a  judgment  in  favor  of  the  plaintiff. 
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c7.  S.  Whitey  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Smith  c6  Van* 
natta,  and  oral  argument  by  Mr.  O,  Smith. 

Orton.  J.  This  action  was  brought  before  a  justice  for 
the  conversion  of  a  lot  of  stave  timber  of  the  valiie  of  $25, 
The  plaintiff  alleges  title  to  the  land  on  which  the  stave 
timber  was  out  in  his  brother,  Samuel  Huddleston,  who  sold 
the  timber  to  the  plaintiff  or  gave  him  license  to  out  the 
same.  The  defendant  denied  the  allegations  of  the  com- 
plaint, and  alleged  title  to  the  land  in  himself.  The  justice 
thereupon  certified  the  case  to  the  circuit  court  on  the 
ground  that  the  title  was  put  in  issue  by  the  pleadings.  The 
appellant  claims  th^t  there  was  no  ground  for  such  removal 
of  the  case,  and  that  the  circuit  court  acquired  no  jurisdic- 
tion to  try  the  same.  It  seems  that  the  title  was  properly, 
if  not  necessarily,  put  in  issue  by  the  pleadings,  and  that  it 
properly  came  in  question  on  the  trial.  The  title  of  the 
land  was  the  foundation  of  the  right  of  either  party  to 
the  timber.  Sec.  3619,  E.  S.  The  case  was  properly  re- 
moved. 

The  facts  in  evidence  were  substantially  as  follows:  On 
the  4th  day  of  June,  1886,  the  defendant  and  the  said  Sam- 
nel  Huddleston  entered  into  an  agreement  under  seal  in 
•  respect  to  the  land  in  question,  as  follows:  the  defendant, 
who  was  the  owner  of  the  land,  stipulated  that  in  consider- 
ation of  $1  paid,  and  the  payment  of  the  further  sum  of 
$400  (with  ten  per  cent,  interest,  payable  annually)  on 
the  4th  day  of  June,  1890,  according  to  a  note  then  given 
by  the  said  Samuel  Huddleston  to  the  defendant,  he  would 
convey  said  land  to  said  Huddleston.  The  said  Huddleston 
agreed  to  pay  said  note  and  interest  promptly,  and  pay  the 
taxes  on  said  land,  and  that  "  he  would  not  commit,  or  suffer 
fl«y  other  person  to  commit,  waste  or  damage  to  or  tipon  said 
premises.^^  Time  of  payment  is  made  the  essence  of  the 
Vol.  71  —  23 
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contract,  and  default  of  ninety  days  was  to  cause  a  forfeit- 
uro  of  all  the  rights  of  Huddleston  under  the  contract.  It 
is  stipulated  further  that  the  right  of  possession  should 
remain  in  the  defendant  until  the  fulfilment  of  the  con- 
tract, and  that  Huddleston  should  in  the  mean  time  be  the 
tenant  of  the  defendant.  The  said  Huddleston,  soon  after 
said  contract  was  entered  into,  cleared  oflf  about  two  acres, 
in  one  corner  of  said  land,  of  timber  and  underbrush.  He 
did  nothing  nK>re  with  the  land,  and  paid  nothing  on  the 
contract;  and  on  the  23d  day  of  September,  1886,  he  as- 
signed back  said  contract  to  the  defendant  to  be  canceled. 
In  July  of  that  year  the  said  Samuel  Huddleston  gave  the 
plaintiff  permission  to  go  upon  the  land  and  cut  stave  tim- 
ber; and,  accordingly,  the  plaintiff  did  go  on  the  land  and 
cut  in  different  places  several  valuable  trees  suitable  for 
stave  timber,  or,  as  he  testified  on  the  trial,  "  The  trees  I 
cut  were  scattered  promiscuously  all  over  the  forty.'*  Again 
he  testified.  "  I  was  chopping  them  for  the  purpose  of  get- 
ting staves,  and  for  no  other  purpose."  The  cutting  down 
of  these  trees  had  nothing  to  do  with  the  clearing  of  the 
land.  The  timber,  when  so  prepared,  was  piled  up  on  the 
premises  and  left  there;  and  when  the  defendant  received 
back  the  contract  to  be  canceled,  in  September,  or  soon 
after,  he  removed  said  timber  to  another  place  near  by,  and 
piled  it  up,  and  this  was  its  condition  when  the  suit  was 
brought.  The  plaintiff  testified  further  that  when  he  did 
the  cutting  he  knew  that  his  brother  held  this  land  only  by 
this  contract  and  had  not  paid  for  it. 

The  errors  assigned  are :  (1)  The  plaintiff  was  allowed, 
against  objection,  to  testify  in  answer  to  the  question,  "  For 
what  purpose  did  he  [your  brother]  purchase  it?"  that  "He 
purchased  it  to  make  a  farm  of  it."  Can  any  one  con- 
ceive how  this  evidence  could  affect  the  rights  of  the 
parties  under  this  contract  under  seal?  If  such  evidence 
could  be  allowed  to  change  the  terms  of  a  written  contract 
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itt  respect  to  the  lane!, —  which  of  course  is  preposterous, — 
how  could  it  justify  the  cutting  off  the  choice  and  selected 
treesi  ppomiscoousiy,  all  over  the  tract,  to  make  staves  of  to 
be  carried  away  and  used  or  sold?  This  is  not  the  way  to 
make  a  farm  of  the  land,  or  to  clear  it  off  for  a  farm.  The 
I  plaintiff  had  already  testified  that  he  cut  the  trees  in  this 

I  way  "for  the  purpose  of  getting  staves,  and  for  no  other 

purpose?'^  (2)  The  plaintiff  was  allowed,  against  objec- 
tien,  to  answer  the  question,  "Would  this  forty  of  land  be 
worth  more  cleared,  or  with  the  trees  standing  on  it? "  that 
"It  would  be  worth  more  cleared."  Such  evidence  is  never 
allowed  as  a  justification  for  waste.  Abb.  Tr.  Ev.  534; 
Mi^Gregor  v.  Brown^  10  N.  T.  114.  An  agreement  to  sell 
the  land  does  not  imply  a  license  to  cut  down  trees.  Mooets 
t?.F<ii^,  3  Wend.  106.  It  was  for  the  defendant  to  say 
whether  he  wanted  the  timber  cut  off  the  land.  On  this 
evidence,  the  court  directed  the  jury  to  render  a  verdict  of 
$23.49  for  the  plaintiff.  The  defendant  moved  for  a  new 
trial,  and  the  motion  was  denied. 

The  plaintiff  showed  no  right  whatever  to  the  timber  cut 
or  uncut,  but  did  show  that,  by  permission  of  his  brother,  he 
committed  t^;<«fe  upon  the  land  of  the  defendant  without  the 
semblance  of  justification  or  excuse.  The  written  contract 
fixed  the  rights  of  the  parties,  and  that  contains  a  stipula- 
tion agamst  waste.  Samuel  Huddleston  never  obtained 
any  rights  in  the  land,  legal  or  equitable,  outside  of  the 
contract,  and  such  rights  as  he  had,  or  could  have,  he  vol- 
untarily surrendered.  He  certainly  never  had  any  title  to 
the  land  beyond  the  mere  right  to  purchase  it.  If  the 
citation  of  any  authorities  is  needed  in  such  a  very  plain 
case  in  reason  and  common  sense,  reference  may  be  had  to 
tHmOi  V.  Van  CoU,  9  Wis.  622;  Hoile  v.  Bailey,  58  Wis.  455; 
Sector  V.  Wffgins,  48  N.  Y.  538.  The  circuit  court,  if  a 
verdict  in  this  case  ought  to  have  been  directed  either  way, 
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should  have  directed  the  jury  to  find  for  the  defendant, 
rather  than  for  the  plaintiflf. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


OooN  and  another,  Bespondents,  vs.  Sbtmoub  and  others, 

Appellants. 

March  S  — March  f7,  1888, 

Vacating  jvdgment:   Jurisdiction   of  one  court  over  judgments   of 
another:  Equity:  Laches:  Limitation  of  actions, 

1.  A  circuit  court  in  which  a  transcript  of  a  judgment  rendered  l^ 

the  municipal  court  of  the  city  and  town  of  Ripon  has  been  filed 
and  docketed,  has  no  jurisdiction  of  an  action  to  open  and  set 
aside  such  judgment,  the  said  municipal  court  being  a  court  of 
record,  capable  of  granting  the  necessary  relief. 

2,  Where  a  bill  in  equity  discloses  gross  laches  the  court  will,  on  its 

own  motion,  refuse  relief  even  without  such  laches  having  been 
pleaded. 

8.  It  vxtuld  seem  that  a  delay  of  fifteen  years  after  knowledge  of  the 
entry  of  a  judgment,  before  the  commencement  ©f  an  action  to 
set  it  aside,  would  be  such  gross  laches  as  to  preclude  equitable  in- 
terference. 

4.  An  action  upon  a  judgment  which  may  be  brought  within  twenty 
years  after  the  cause  of  action  accrued,  under  sec,  4320,  R.  S.,  is 
an  action  to  confirm  and  enforce  the  judgment,  not  an  action  to 
set  aside  and  avoid  it. 

APPEAL  from  the  Circuit  Court  for  JEau  Claire  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

It  appears  that  July  1,  1864,  the  plaintiffs  herein,  A.  Z. 
cfe  S.  K  Coon^  made  and  delivered  to  S.  L.  Sheldon  &  Bro., 
the  payees  therein,  two  promissory  notes,  one  for  $100,  due 
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February  1,  1865,  and  one  for  $60,  due  January  1,  1866, 
each  with  interest  at  seven  percent.,  and  accompanied  by  a 
warrant  of  attorney  to  confess  judgment;  that  July  7, 1868, 
the  said  notes  having  been  assigned  and  transferred  to  the 
firm  of  Seymour^  Morgan  cfe  AUen^  the  defendants  herein, 
the  said  Seymour^  Morgcm  dk  Allen  took  and  entered  up 
judgment  in  their  favor  and  against  the  said  Coons^  under 
and  by  virtue  of  such  warrants  of  attorney,  in  the  munici- 
pal court  of  the  city  and  town  of  Ripon,  the  same  being  at 
the  time  a  court  of  record  in  this  state,  for  $236.64  damages 
and  costs;  that  July  20,  1868,  a  transcript  of  said  judg- 
ment was  duly  filed  and  docketed  in  the  office  of  the  clerk 
of  the  circuit  court  for  Eau  Claire  county;  that  November 
24,  1883,  execution  was  issued  thereon,  with  leave  of  the 
court,  to  the  sheriff  of  Eau  Claire  county,  who  returned  the 
same  unsatisfied ;  that  thereupon  Seymour^  Morgan  cfe  Allen, 
with  the  purpose  of  collecting  the  whole  of  said  judgment, 
commenced  supplementary  proceedings  against  said  S.  K 
Coofi  before  a  court  commissioner  at  Eau  Claire,  in  which  he 
was  required  to  appear,  and  did  appear,  before  the  commis- 
sioner, May  31,  1884,  and  answered,  and  an  issue  was  made 
thereon,  and  that  the  same  was  still  pending  and  undeter- 
mined when  this  action  was  commenced,  about  July  9, 
1884,  to  set  aside  and  vacate  said  judgment  and  to  enjoin 
the  collection  thereof,  and  to  enjoin  said  supplementary 
proceedings. 

The  allegations  of  the  complaint  are  to  the  effect  that  the 
said  Coons  had  sustained  damage  to  the  amount  of  $276 
and  the  interest  thereon,  by  reason  of  the  breach  of  war- 
ninty  on  the  machinery  for  which  the  notes  were  given, 
July  1,  1864;  that  February  1,  1865,  the  Coons  paid  on  one 
of  said  notes  $60,  which  was  not  deducted  therefrom  when 
the  judgment  was  entered ;  that  in  1869  the  said  Coons  paid  to 
the  sheriff,  upon  an  execution  issued  thereon,  $50  in  compro- 
mise and  satisfaction  of  the  judgment.    The  said  Seymour^ 
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Morgan  <&  AUeti  answered,  admitting  the  notes,  wanrants  of 
attorney,  judgment  entered  thereon,  execution,  and  supple- 
,  mentary  proceedings,  but  in  effect  denied  each  of  such  al- 
leged payments;  also  denied  the  alleged  compromise,  or  the 
authority  of  the  sheriff  or  any  one  to  make  such  compro- 
mise; also  denied  the  making  of  any  such  warranty,  or  any 
consideration  therefor. 

Issues  were  submitted  to  the  jury,  which  found,  in  effect, 
that  said  machinery  was  warranted,  and  that  said  Coons  sus- 
tained damages  by  reason  of  the  breach  thereof  in  the  sum 
of  $190;  that  $60  was  paid  on  the  note  February  1,  1865; 
that  $50  was  paid  to  the  sheriff  upon  an  execution  in  his 
hands,  in  December,  1869,  for  which  the  sheriff  gave  a  re- 
ceipt in  full.  The  court  confirmed  such  findings,  and  made 
others  of  fact  above  mentioned  and  admitted ;  and  as  con- 
clusions of  law  the  court  found,  in  effect,  that  the  said  Coons 
were  entitled  to  judgment  canceling  each  of  said  notes  and 
releasing  them  from  all  liability  thereon ;  and  that  said  Sey- 
tnoury  Morgan  <&  AUen^  and  each  of  them,  their  agents  and 
assigns,  be  perpetually  enjoined  from  collecting,  or  attempt- 
ing to  collect,  said  judgment  or  any  part  thereof,  and  from 
prosecuting  such  supplementary  proceedings ;  and  that  the 
docketing  of  the  judgment  in  Eau  Claire  county  be  canceled 
and  vacated,  and  for  costs.  And  judgment  was  ordered 
thereon  accordingly,  which  was  entered,  and  from  which  the 
said  SeymouTy  Morgan  cfe  Allen  appeal. 

T,  F.  Frawley^  for  the  appellants,  argued,  among  other 
things:  (1)  A  judgment  of  conTession  has  all  the  qualiti^, 
incidents,  and  attributes  of  other  judgments,  and  is  in  legal 
contemplation  and  effect  a  judicial  and  final  determination 
of  a  court  in  the  exercise  of  its  jurisdiction.  Freeman  on 
Judg.  sec.  547 ;  Uoffman  v.  Coster ^  2  Whart.  453 ;  Braddee 
V,  Brownfiddy  4  Watts,  474;  Ilageinan  v,  Salisberryy  74  Pa. 
St.  286;  Farrington  v.  Freeman^  2  Edw.  Ch.  572;  Lann'mg 
V.  Carpejiter,  23  Barb.  402;  Gifford  v.  Thorn,  9  N.  J.  Eq. 
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702,  note;  Iglehart  v.  Morrisy  34  HI.  601;  JSising  v.  Brain- 
ardy  36  id.  79;  Osgood  v.  Bia€hn4>re,  59  id.  261;  Bush  v. 
Hansony  70  id.  480;  Blaikie  v.  Orisvwldy  10  Wis.  294;  Wdh 
V.  Mortony  id.  468;  JEgan  v.  Sengpiely  46  id.  710.    (2)  Sup- 
plementary proceedings  are  equitable  proceedings  in  the 
aotion, —  a  sort  of  additional  equitable  execution,  penetrat- 
ing farther  than  ordinary  executions,  and  under  the  control 
of  the  court  whose  judgment  is  sought  thereby  to  be  en- 
forced.    Ross  V.  Clussmany  3  Sandf.  676 ;  Bank  of  Genesee 
V.  Spencer y  15  How.  Pr.  412;  Gould  v.  Torrance,  19  id.  560; 
Wegman  v.  ChUdSy  41  N.  T.  159;  Mann  v.  Blounty  65  K  0. 
99;  Barker  v.  Dayton,  28  Wis.  367.     (3)  An  action  will 
not  lie  in  one  court  to  enjoin  the  collection  of  a  judgment 
recovered  in  another  court  of  concurrent  jurisdiction.   Free- 
man on  Jodg.  sec.  95;  High  on  Injunctions,  sec.  265;  Zud- 
ington  v.  Pecky  2  Conn.  700;  Amoi*y  v.  Amoryy  3  Biss.  266; 
Anthony  v.  Dunlap,  8  Cal.  27;  Bickett  v,  JohnsoUy  id.  35; 
Chipman  v.  Hibhardy  id.  268;  Gorhain  v.   Toomeyy  9  id. 
77;  Uhlf elder  v.  Zevyy  id.  607;  Flaherty  v.  KeUy,  51  id.  145; 
Ortnoley  v.  Davis,  37  id.  268;  Judson  v.  Porter,  51  id.  562; 
PoiUtney  v.   Treasurer,  25  Vt.  168;  Johnson  v,  Harvey,  4 
Mass.  485;  Stearns  v.  Stear7iSy  16  id.  171;  Braekett  v.  Win- 
slow,  17  id.  153;  Baker  v.  Judges,  4  Johns.  191;  Grarit  v. 
Quick,  5  Sandf.  612;  WardeU  v.  Edeny  2  Johns.  Cas.  258; 
Simpson  v.  Harty  1  Johns.  Ch.  91 ;  Smock  v.  Dadcy  5  Rand. 
639;  Maclean  v.  Speedy  62  Mich.  257;  Merril  v.  LakCy  16 
Ohio,  373 ;  La  Crosse  cfc  Minn.  P.  Co,  v.  Beynoldsy  12  Minn. 
213;  Johnston  v.  Pauly  23  id.  46;  Lacock  v»  Whitey  19  Pa. 
St.  497;  Boyd  v.  Miller,  52  id.  431;  Newhart  v.  Wolfe,  102 
id.  566;  Ex  pa/rte  Baldwin,  69  Iowa,  502;  State  v.  Paxdeyy 
12  Wis.  538;  Parish  v.  Marviny  15  id.  247;  McDonald  v. 
Fdheyy  18  id.  571;  Johnson  v.  Coleman,  23  id.  452;  Platlo 
V.  DeusteTy  22  id.  482;  Endter  v.  Lennony  46  id.  300;  Fenske 
V.  KluendsTy  61  id.  602.     (4)  Supplementary  proceedings 
are  in  their  nature  equitable  proceedings  in  the  action,  and 
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cannot  be  enjoined  by  another  equitable  action  commenced  ? 

in  a  court  other  than  the  one  whose  judgment  is  sought  to  I 

be  enforced.     Gould  v.   Torrance^  19  How.  Pr.  560,  and  '•\ 

cases  above  cited.  (5)  Belief  against  fraudulent  and  un- 
conscionable judgments  is  granted  by  the  courts  in  the 
exercise  of  their  equitable  powers,  and  must  be  done  in 
the  nature  of  a  bill  of  review,  which  must  be  brought  in  the 
court  where  the  record  remains.  Story's  Eq.  PI.  sec.  426;. 
Arnold  v.  StyleSy  2  Blackf.  391 ;  Parish  v.  Marvin^  15  Wis. 
24:7;  Johnson  v.  Coleman^  23  id.  452;  Fenske  v.  Kluender^ 
61  id.  602. 

Alexander  Meggett^  for  the  respondents,  contended,  vnUr 
alia^  that  to  prevent  the  collection  of  a  judgment  at  law  by 
confession,  not  for  irregularity  but  for  merits  dehors  the 
record,  action  and  not  motion  is  the  proper  remedy  and  bet- 
ter practice.  Mclndoev.  Hazleton^  19  Wis.  567, 573;  Brovon 
V.  ParTcer^  28  id.  21,  28.  The  circuit  court  had  jurisdiction 
of  the  subject  matter  of  the  action,  it  being  for  the  purpose 
of  exercising  a  supervisory  control  over  a  judgment  obtained 
by  confession  in  a  court  of  this  state.  Blaikie  v.  Griswoldy 
10  Wis.  293,  302;  Brown  v,  Parker^  28  id.  21,  25;  Soheerv. 
Keown,  34  id.  349,  363;  McCahe  v.  Sumner ,  40  id.  386,  389. 
The  municipal  court  is  not  a  court  of  concurrent  and  co- 
ordinate jurisdiction.  Its  power  to  act  is  confined  to  ce^ 
tain  territorial  limits,  and  is  limited  as  to  the  amount  in- 
volved ;  and  its  process  must  be  served  within  its  territorial 
jurisdiction.  Atkins  v,  Fraker^  32  Wis.  514-517;  Zitsk^  «. 
Goldberg,  38  id.  217,  234.  Under  sees.  2900,  2942,  R  S.,  the 
appellants,  by  docketing  the  judgment  in  the  circuit  court 
for  Eau  Claire  county,  voluntarily  gave  that  court  full  con- 
trol and  jurisdiction  over  it  as  one  of  its  own  judgments. 
Otherwise,  the  appellants  could  not  have  invoked  the  aid  of 
the  court  commissioner  of  the  court  below  in  supplementary 
proceedings  to  enforce  collection  of  that  judgment.  Had 
this  action  been  commenced  in  the  municipal  court,  what 
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power  had  it,  as  an  inferior  court  of  limited  jurisdiction,  to 
restrain  or  control  proceedings  supplementary  in  a  court  of 
superior  and  general  jurisdiction,  and  especially  to  act  be- 
yond the  jurisdictional  limits  of  the  former?  The  circuit 
court  had,  at  least,  injunctional  jurisdiction  over  its  own 
commissioner  to  prevent  the  enforcement  of  the  judgment 
within  its  own  immediate  jurisdiction ;  and  if  it  had  juris- 
diction for  that  purpose  it  had  it  for  every  other  necessary 
to  determine  all  the  equities  of  the  parties  to  the  original 
judgment.  Sexton  v.  Mann^  15  Wis.  162;  Zee  v.  Peckhamj 
17  id.  383,  391 ;  Hamilton  v.  Fond  du  Lao^  25  id.  490,  495. 

Cassoday,  J.    This  is  a  bill  in  equity  brought  in  the  cir- 
cuit court  for  the  county  of  Eau  Claire.    Its  purpose  is  to 
cancel  notes  given,  with  warrants  of  attorney  to  confess 
judgment,  more  than  twenty  years  prior  to  the  commence- 
ment of  this  action,  and  to  perpetually  enjoin  the  collec- 
tion of  the  judgment  entered  thereon.     One  of  its  objects 
is  to  make  available  as  a  defense  to  such  judgment  dam- 
ages sustained  by  reason  of  an  alleged  warranty  on  the  sale 
of  the  machinery  for  which  the  notes  were  given.    An- 
other object  is  to  make  available  two  alleged  payments, — 
one  before  judgment  and  nearly  twenty  years  before  the 
commencement  of  this   action,  and  the  other  after  judg- 
ment and  more  than  fourteen  years  before  the  commence- 
ment of  this  action.     Since  the  notes   were  necessarily 
merged  in  the  judgment,  the  purpose  of  the  action  is  es- 
sentially to  set  aside  and  nullify  the  judgment.     It  is  ad- 
mitted in  the  complaint  that  the   plaintiffs  knew  of  the 
entry  of  the  judgment  against  them  about  fifteen  years  be- 
fore the  commencement  of  this  action.    These  gross  laches, 
appearing  upon  the  face  of  the  complaint,  would  seem  to 
^  sufficient  of  themselves  to  preclude  equitable  interfer- 
ence.   Scible  V.  Maloney,  48  "Wis.  331 ;  Hilea  v.  Mosher^  44 
yis,  601;  Coddington  v.  Railroad  Co.  103  U.  S.  409;  Oror 
^  V.  B.y  S.  df  K  B.  Co.  118  U.  S.  161.    We  do  not  under^ 
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fltand  this  to  be  an  action  upon  a  judgment  which  may  be 
brought  within  twenty  years  after  the  cause  of  action  ac- 
cNied,  within  the  meaning  of  sec.  4220,  R.  S.  Such  an  action 
is  to  confirm  and  enforce  a  judgment.  This,  on  the  contrary, 
is  an  action  to  avoid  and  set  aside  a  judgment  for  alleged 
causes  existing  outside  of  the  record.  True,  the  defendante 
herein  failed  to  plead  the  six  years  statute  of  limitation 
(subd.  7,  sec.  4222,  R.  S.),  or  the  ten  years  statute  of  limita- 
tion (subd.  4,  sec.  4221,  R.  S.).  But  it  has  often  been  held 
that  where  a  bill  in  equity  discloses  gross  laches  the  court 
will,  on  its  own  motion,  refuse  relief  even  without  sach 
laches  having  been  pleaded.  SuUivan  v.  P.  c£  K.  R.  Co. 
94  U.  S.  811;  Board  of  Comm'rs  v.  C,  H.  I.  cfe  P.  R.  Co. 
18  Fed.  Rep.  209;  Frame  v.  Kenny* 9  Heirs^  2  A.  K.  Marsh. 
145,  12  Am.  Dec.  367,  and  notes;  Smith  v.  Thompson^  7 
Grat.  112,  54  Am.  Dec.  126;  Skinner  v.  Deming^  2  Ind.  558, 
54  Am.  Dec.  463,  and  notes. 

But  here  the  plaintiffs  had  a  perfect  remedy  for  their  al- 
leged grievances,  by  motion  in  the  municipal  court  for  the 
city  of  Ripon,  which  was  a  court  of  record.  Jurisdiction 
therein  could  readily  have  been  obtained  by  service  upon 
the  attorney  of  record  in  entering  the  judgment.  This  of 
itself  was  sufficient  to  require  the  refusal  of  equitable  inter- 
ference by  any  other  court.  Graham  v.  B.y  27.  cfe  K  -ff. 
Co.,  sxtpra;  I^enderson  v,  Mitchell^  1  Bailey,  Eq.  113,  21 
Am.  Dec.  526.  As  observed,  the  subject  matter  of  this 
action  is  to  open  and  set  aside  the  judgment  of  the  munic- 
ipal court.  The  circuit  court  of  Eau  Claire  county  had  no 
jurisdiction  over  such  subject  matter.  This  has,  in  effect, 
been  recently  decided  by  this  court.  Orient  Ins.  Co.  v. 
Sloan,  70  Wis.  611.  In  that  case  Mr.  Justice  Lyon  has  so 
fully  discussed  the  question  presented  in  this  case  as  to 
require  nothing  additional  here. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  todisini^ 
the  complaint. 
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BoHD)  Respondent,  vs.  Cakboll,  Sheriff,  etc.,  and  another, 

Appellants. 

<k  March  S  —  March  f7, 1888, 

(1)  Eitoppd:  Title  of  common  grantor,    (9,  SJ  Mortgages:  Foredos- 
ure  by  advertisement:  Evidence, 

1.  Where  both  parties  derive  title  from  the  same  source  the  defendant 

is  estopped  to  deny  that  the  common  grantor  had  titio. 

2.  Hie  printer's  affidavit  of  the  publication  of  the  notice  of  sale  on 

foreclosure  of  a  mortgage  by  advertisement,  wi^  the  notice  at- 
tached, was  in  evidence,  as  was  also  the  affidavit  of  the  deputy 
sheriff  who  acted  as  auctioneer,  stating  the  time  and  place  of  the 
sale,  the  sum  bid,  and  the  name  of  the  purchasier.  These  affidavits 
were  made  and  recorded  pursuant  to  sees.  8586,  8537,  R.  S.  The 
notice  of  sale  stated  that  it  was  given  by  virtue  and  in  pui-suance  of 
a  power  of  sale  contained  in  the  mortgage.  The  sheriffs  deed  was 
also  in  evidence,  which  recited,  among  other  things,  that  the  mort- 
gage contained  a  power  of  sale,  and  that  the  sale  was  made  pur- 
suant to  such  power.  Held,  sufficient,  in  the  absence  of  evidence 
to  the  contrary,  to  prove  that  the  mortgage  contained  a  power  of 
sale  and  that  the  proceedings  to  foreclose  it  were  regular. 
[8.  Whether  sec.  4154,  R.  S.,  applies  to  a  sheriffs  deed  given  upon  the 
foredoeure  of  a  mortgage  by  advertisement,  not  determined.] 

APPEAL  from  the  Circuit  Court  for  St.  Oroix  County. 
The  facts  will  sufficiently  appear  from  the  opinion.    The 
defendants  appeal  from  a  judgment  in  favor  of  the  plaintiff. 
Armstrong  Taylor, 'iov  the  appellants. 
F.  J.  McLean,  for  the  respondent. 

Cole,  C.  J.  This  is  an  action  to  resUtiin  the  sale  of  real 
estate  to  satisfy  a  mechanic's  lien  in  favor  of  the  defendant 
Clapp.  The  plaintiff  claims  title  to  the  land  under  a  sheriff's 
deed  given  on  the  foreclosure  of  a  mortgage.  The  mort- 
gage foreclosure  was  by  advertisement,  and  the  sale  was 
prior  to  the  mechanic's  lien.  It  is  objected  that  the  evi- 
dence does  not  show  that  the  party  giving  the  mortgage 
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had  title  to  the  land  and  the  right  to  mortgage  it.  This 
objection  is  not  well  taken,  for  this  reason, —  if  no  other 
existed, —  that  both  parties  derive  title  from  the  same 
source.  Lawson  H.  Eice  executed  the  mortgage  in  question 
in  March,  1882,  to  one  Jensen,  and  he  afterwards  conveyed 
an  undivided  half  of  the  premises  to  Sweet,  against  whom 
the  defendant  Clapp  claims  a  lien  for  lumber  and  materials 
furnished  for  the  erection  of  a  house  on  the  premises,  in 
the  summer  of  1888.  Besides,  the  court  below  found  that 
Rice  was  the  owner  of  the  premises  when  he  executed  the 
.  mortgage,  and  there  is  evidence  to  sustain  this  finding. 

Now,  if  we  comprehend  the  other  objections  taken  to  the 
judgment  they  all  resolve  themselves  into  the  contention 
that  the  plaintiff  failed  to  prove  that  the  mortgage  con- 
tained a  power  of  sale  and  that  the  proceedings  to  foreclose 
it  were  regular.  The  bill  of  exceptions  states  that  certain 
exhibits,  attached  thereto  and  marked,  were  put  in  evi- 
dence; also  that  certain  abstracts  of  title  wei*e  put  in  evi- 
dence without  objection.  Among  the  exhibits  is  an  affidavit 
of  the  publication  of  a  notice  of  sale,  made  by  the  printer 
of  the  newspaper  in  which  the  same  was  inserted,  with  the 
notice  of  sale  attached  thereto;  and  an  affidavit  of  the 
deputy  sheriff  who  acted  as  auctioneer  at  the  sale,  stating 
the  time  and  place  at  which  the  same  took  place,  the  sura 
bid,  and  the  name  of  the  purchaser.  These  affidavits  were 
made  and  recorded,  so  as  to  perpetuate  the  proof  of  the 
sale,  pursuant  to  sec.  3636,  R.  8.,  and  were  made  by  statute 
presumptive  evidence  of  the  facts  therein  contained.  Sec. 
3537.  The  notice  of  sale  states  that  it  was  given  by  virtue 
and  in  pursuance  of  a  power  of  sale  contained  in  the  mort- 
gage. The  sheriff's  deed  was  likewise  put  in  evidence, 
which,  among  other  things,  recites  that  the  mortgage  con- 
tained a  power  of  sale,  and  that  the  sale  was  made  pursu- 
ant to  such  power.  It  seems  to  us  that  the  evidence  given 
was  amply  sufficient  to  establish  a  prima  facie  case  that 
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there  had  been  a  legal  foreclosure  of  the  mortgage.    Cer- 
tainly, in  the  absence  of  all  evidence  to  the  contrary,  the 
presumption  must  be  that  the  mortgage  contained  a  power 
of  sale  and  that  the  proceedings  to  foreclose  the  same  were 
regular.     The  certificate  of  sale  and  the  sheriflf's  deed  were 
given  in  evidence,  and  the  statute  makes  the  former  evi- 
dence of  the  facts  therein  contained.    Sec.  3632.   The  sher- 
iff's deed  is  very  full  in  its  recitals,  stating  that  default  was 
made  in  the  payment  of  the  sum  secured  by  the  mortgage; 
that  notice  of  the  sale  was  given  and  the  sale  made  to  the 
mortgagee,  he  being  the  highest  and   best  bidder.     The 
learned  counsel  for  the  plaintiff  insists  that  sec.  4154  applies 
to  the  case,  and  declares  what  effect  the  sheriff's  deed  shall 
have  as  evidence.   That  section,  in  effect,  provides  that  every 
conveyance  of  land  which  has  been  duly  executed  by  any 
sheriff  or  other  person  by  virtue  of  or  in  pursuance  of  any 
judgment,  order,  or  license,  shall  be  received,  without  any 
other  proof  of  the  previous  proceedings,  as  presumptive 
evidence  of  the  facts  therein  stated.     We  have  great  doubt 
whether  this  section  applies  to  the  deed  in  question;  but, 
without  deciding  the  point,  upon  the  whole  case  we  fully 
agree  with  the  court  below  in  the  view  that  the  testimony 
shows  that  the  foreclosure  and  sale  vere  made  in  substan- 
tial compliance  with  the  statute. 

As  intimated,  the  proof  shows  that  the  mortgagee,  Jen- 
sen, bid  in  the  property  at  the  foreclosure  sale.  It  appears 
thathe  afterwards  assigned  the.  certificate  of  sale  to  the 
plaintiff,  who  received  the  sheriff's  deed  when  due.  An  un- 
su<»cessful  effort  was  made  to  show  that  the  mortgage  debt 
was  paid  to  Jensen  for  the  purpose  of  extinguishing  the 
lien,  but  the  court  found  against  that  view,  and  that  the 
certificate  was  duly  assigned  to  the  plaintiff,  who  paid  the 
amount  due  upon  it.  The  evidence  is  most  clear  and  satis- 
factory that  the  plaintiff  bought  the  certificate,  and  intended, 
^hen  he  did  so,  to  take  the  sheriff's  deed  upon  it.    He  sup- 
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posed  that  ho  had  a  subsequent  mortgage  on  the  same  prop- 
erty which  he  wished  to  protect.  It  is  evident  he  bad  no 
purpose  of  extinguishing  the  lien  when  he  purchased  the 
certificate,  but  intended  to  keep  it  alive.  He  has  become 
the  owner  of  the  property  under  a  prior  and  paramount 
lien,  and  is  clearly  entitled  to  the  relief  granted  him  by  the 
court  below. 

The  judgment  of  the  circuit  court  must  therefore  be  af- 
firmed. 

By  the  Court —  Judgment  a£Srmed. 


McClube,  Assignee,  etc.,  Appellant,  vs.  Campbell,  Sheriff, 
etc.,  Respondent. 

March  3  —  March  £7,  1888. 

Voluntary  assignment:  Bankrupt  act:  Extra-territorial  effect:  Con" 
struction  of  laws  of  another  state  by  its  courts^  when  binding, 

1.  An  assignment  of  property,  made  pursuant  to  a  bankrupt  act,  the 

assignee  being  in  e£fect  an  officer  of  the  court,  and  the  assigned 
property  being  in  custodia  legis  and  administered  by  or  under  the 
direction  of  the  court,  can  have  no  legal  operation  out  of  the  state 
in  which  such  proceedings  were  had. 

2.  The  decisions  of  the  supreme  court  of  Minnesota  that  ch.  148,  Qeo. 

Laws  Minn.  1881,  is  a  bankrupt  act  and  that  the  assignee  is  in  ef- 
fect an  officer  of  the  court  and  the  assigned  property  in  custodia 
legis,  are  held  binding  upon  this  court. 
[8.  Whether  a  voluntary  assignment  for  the  benefit  of  creditors,  exe- 
cuted in  Minnesota  by  a  resident  of  that  state  pursuant  to  ch.  41, 
Qen,  Stats,  of  Minn.,  would  pass  to  the  assignee  title  to  persoiial 
property  named  in  such  assignment  having  a  situs  in  this  state, 
not  determined.] 

APPEAL  from  the  Circuit  Court  for  St.  Oroix  County. 

This  action  is  to  recover  $1,195,  being  the  proceeds  of  a 

quantity  of  personal  property  seized  in  St.  Croix  county  in 
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this  state,  by  the  defendant,  Car/ipbelly  as  sheriff  of  said 
county,  under  and  by  virtue  of  a  writ  of  attachment  sued 
out  by  one  Johnson  against  the  property  of  Gillespie  & 
Harper,  a  copartnership  firm  theretofore  doing  business  in 
Minnesota  and  this  state.  By  an  arrangement  between  the 
parties,  the  sheriff  sold  the  property  and  retains  the  pro- 
ceeds subject  to  the  determination  of  this  action.  Johnson 
obtained  a  judgment  in  his  action  against  Gillespie  &  Har- 
per, and  issued  execution  thereon,  which  the  sheriff  levied 
upon  such  proceeds.  Johnson  was  named  herein  as  a  de- 
fendant, but  the  summons  was  not  served  upon  him,  and  he 
baa  made  no  appearance. 

The  plaintiff,  McClure^  claims  the  proceeds  of  the  prop- 
erty under  an  assignment  executed  to  him  by  Gillespie  & 
Harper  in  the  state  of  Minnesota,  pursuant  to  chapter  148 
of  the  General  Laws  of  that  state  for  1881.  The  trusts  speci- 
fied in  the  assignment  are  that  the  assignee  shall  distribute 
the  proceeds  of  the  assigned  property  to  those  creditors  of 
the  assignors  who  shall  file  releases  of  their  demands,  and,  if 
a  surplus  remains  after  paying  such  debts,  he  shall  pay  the 
same  to  the  assignors.  The  plaintiff,  MoGlure^  Johnson, 
and  the  members  of  the  firm  of  Gillespie  &  Harper  are  resi- 
dents of  the  state  of  Minnesota,  and  were  such  residents 
when  the  assignment  was  executed.  Gillespie  &  Harper 
had  real  and  personal  property  both  in  Minnesota  and  this 
state.  The  property  thus  seized  and  sold  was,  when  seized, 
in  use  in  and  about  a  saw-mill  in  St.  Croix  county,  owned 
and  operated  by  Gillespie  &  Harper  before  such  assignment, 
bat  was  then  in  possession  of  the  assignee.  Ko  question  is 
made  on  the  pleadings,  and  there  is  no  dispute  as  to  the 
facts. 

The  circuit  court  held  that  the  plaintiff  took  no  title  to 
the  property  in  this  state  thus  seized  and  sold,  and  hence 
was  not  entitled  to  the  proceeds  thereof,  and  gave  judg- 
ment for  the  defendant  accordingly.  The  plaintiff  appeals 
from  the  judgment. 
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I'or  the.  appellant  there  were  briefs  by  Fayette  Marsh 
and  Bay  S,  Beed^  and  oral  argument  by  Mr.  Marsh.     They 
contended,  inter  alia^  that  the  assignment  being  valid  in 
Minnesota,  and  all  the  parties  in  interest  in  this  action  being 
citizens  and  residents  of  Minnesota,  the  courts  of  Wisconsin, 
as  an  act  of  comity,  should  recognize  the  assignment  as 
valid  in  this  state  as  to  any  personal  property  here  situate 
and  in  the  actual  possession  of  the  assignee.    Smith  v.  C.  dk 
N.  W.  B.  Co.  23  Wis.  269 ;  In  re  Paige  cfe  Sexsmith  Lumber 
Co.  31  Minn.  136;  Bentley  v.  Whittemore^  19  K  J.  Eq.  469; 
Moore  v.  Bo7inell,  31  N.  J.  Law,  90;  Mner  v.  Beate^  32  Mo. 
249-251;  Thurston  v.  Bosenfieldy  42  id.  474;  May  v.  Wanne- 
niackei\  111  Mass.  208;  Dehon  v.  Foster^  4  Allen,  545;  S.  C. 
7  id.  57;  Train  v.  Kendall^  137  Mass.  366;  Butler  v.  WendeU, 
57  Mich.  62;  Green  v.  Gross,  12  Neb.  117;  C/ui/ee  v.  Bank, 
71  Me.  514,  36  Am.  Rep.  345;  Fuller  xf.  Steiglitz,  27  Ohio 
St.  355;  Natchez  v.  Minor,  48  Am.  Dec.  727;  Bichardsonv. 
Leavitt,  45  id.  90;  Sanderson  v.  Bradford,  10  N.  H.  260. 
The  supreme  court  of  Minnesota  and  the  U.  S.  circuit  court 
for  the  district  of  Minnesota  have  disagreed  as  to  whether 
an  assignment  made  under  the  statute  in  question  places 
the  property  in  custodia  legis,  the  latter  holding  that  it  does 
not  and  that  the  assignment  is  nothing  more  than  a  com- 
mon-law assignment  regulated  by  statute.    Lapp  v.  Van 
Norman,  19  Fed.  Rep.  406.     But  they  agree  that  the  as- 
signment is  a  voluntary  one  and  should  have  all  the  force 
and  effect  of  a  voluntary'  assignment.     See  May  v.  Walker, 
35  Minn.  194,  where  the  supreme  court  speaks  of  the  as- 
signment as  a  voluntary  assignment  under  the  insolveDt 
law.    Where  courts  seize  upon  the  property  of  a  debtor  and 
convey  it  to  an  assignee  without  any  voluntary  act  of  the 
debtor,  the  law  under  which  the  property  is  seized  hav- 
ing no  extra-territorial  force,  the  act  of  the  court  cannot 
operate  to  convey  any  property  except  such  as  is  within 
its  jurisdiction.     But  where  the  conveyance  is  voluntary, 
whether  under  an  insolvent  law  or  otherwise,  it  is  operative 
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to  the  same  extent  as  an  assignment  at  common  law  for  the 
'benefit  of  creditors..  Burrill  on  Assignm.  sec.  304;  Shelly 
V.  Bacon,  10  How.  56;  Lapp  v.  Van  Gorman,  19  Fed.  Rep. 
406;  Adler  v.  Ecker^  2  id.  126;  Oriswold  v.  Cent  Vt  R.  Co, 
0  id.  797;  Lehman  v.  Rosengarten,  23  id.  642.  And  it  has 
often  been  determined  by  the  courts  that  where  a  receiver 
has  actually  reduced  the  property  placed  in  his  hands  by 
the  order  of  the  court  to  actual  possession,  the  courts  of  a 
sister  state  will  not  interfere  with  the  possession  of  the  re- 
ceiver, except  to  protect  the  rights  of  a  citizen  of  that  state, 
creditor  of  the  person  or  corporation  for  whom  the  receiver 
is  appoint^.     High  on  Receivers,  sees.  47,  48. 

H.  L.  Humphrey,  for  the  respondent,  argued,  among 
other  things,  that  an  assignment  may  be  questioned  in  any 
court  of  competent  jurisdiction,  state  or  federal.  Kohn  v. 
Ryan,  31  Fed.  Rep.  636.  The  assignment  here  in  question 
is  an  assignment  of  the  copartners  onlj^  and  is  void  under 
the  laws  of  Minnesota.  May  v.  Walker ,  35  Minn.  194: 
Citizens'  Ins.  Co,  v.  Wdlli8,%Z  Md.  182;  Burrill  on  Assignm. 
(3d  ed.),  sees.  88,  111;  MerriU  v.  Wilson,  29  Me.  58;  Fel- 
lows V.  Oreenleaf,  43  N.  H.  421 ;  Tiema/nn  v.  MoUiter,  71 
Ho.  512.  It  is  not  good  as  a  common-law  assignment  be- 
cause it  compels  creditors  to  release  their  whole  debts  in 
order  to  share  in  the  assets.  May  v.  Walker,  35  Minn.  194; 
Nat.  Bank  v.  Zanahan,  60  Md.  477.  It  is  void  under  the 
laws  of  Wisconsin  as  to  the  property  situate  in  this  state 
because  it  does  not  conform  to  the  laws  of  this  state  in  re- 
spect to  the  transfer  of  property  by  voluntary  assignment. 
See  sees.  1694-96,  R  S.;  Auley  v.  Osterman,  65  Wis.  118; 
^ing  V.  6H<tss,  34  N.  W.  Rep.  (Iowa),  820;  RichmondvUle 
^fg.  Co.  V.  Pratt,  9  Conn.  487.  Title  acquired  under  a 
foreign  attachment  cannot  prevail  against  the  rights  of  an 
Jtttaching  creditor  under  the  laws  of  the  state  where  the 
property  is  actually  situated ;  and  the  fact  that  the  creditor 
it  a  citizen  of  the  state  where  the  assignment  was  made, 
Vol.  71— 28 
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can  make  no  diflferenoe.     Sibemia  NaL  Bank  v.  Zaoombe,         , 
84  N.  Y.  367;  Jenka  v.  Ludden,  34  Minn.  482;  Warner  v. 
Jaffray,  96  N.  T.  248 ;  In  re  Walker,  33  N.  W.  Rep.  (Minn.), 
852;  Holmes  v.  Remson^  20  Johns.  254;  Kdly  v.  Crapo^^ 
N.   Y.   86;   S.  C.  16  Wall.   610;  Green  v.  Van  Buskirk, 

5  id.  314;  S.  (7.  7  id.  139 ;  ffervey  v.  JS.  I.  Z.  Works,  93  U.  S. 
664;  Paine  v.  Lester,  44  Conn.  196;  Uj>to7i  v.  Hubbard,  2^ 
id.  275 ;  Oslof*n  v.  Adams,  18  Pick.  245 ;  Milne  v.  MoreUm^ 

6  Bin.  361,  365;  Ingraham  v.  Geyer,  13  Mass.  146;  Zipcey 
V.  Thompson,  1  Graj',  243 ;  Moore  v.  Church,  70  Iowa,  208, 

59  Am.  Rep.  439.     Under  the  statute  of  Minnesota  the  as-  i 

signee  is  under  the  control  of  the  courts  of  that  state  and 
must  administer  the  trust  uhder'  their  direction  and  in  ac- 
cordance with  the  laws  of  that  state.  He  is  therefore  virt^ 
ually  a  receiver,  and  the  assignment  does  not  vest  in  him 
title  to  property  situated  outside  of  that  state.  See  Smith 
V.  a  ik  N.  W.  R.  Co,  23  Wis.  270,  271;  Booth  v.  Clark. 
17  How.  322. 

Lyon,  J.  Oh.  148,  of  the  General  Laws  of  Minnesota  for 
1881,  under  which  the  assignment  in  question  was  made,  is 
Entitled  "  An  act  to  prevent  debtors  from  giving  preference 
to  creditors,  and  to  secure  the  equal  distribution  of  the  prop- 
erty of  debtors  among  their  creditors,  and  for  the  release  of 
debts  against  debtors."  The  act  provides  that  whenever 
the  property  of  any  debtor  shall  be  attached  or  levied  upon 
by  any  writ  or  process  from  a  court  of  record  of  that  state 
in  favor  of  any  creditor,  or  garnishment  made  against  any 
debtor,  such  debtor  may,  within  ten  days  after  such  levy  or 
garnishment,  "  make  an  assignment  of  all  his  property  and 
estate,  not  exempt  by  law,  for  the  equal  benefit  of  all  his 
creditors,  in  proportion  to  their  respective  valid  claims,  who 
shall  file  releases  of  their  debts  and  claims  against  snch 
debtors  as  hereinafter  provided."  The  act  then  provides 
that,  upon  such  assignment  being  made,  the  attachments, 
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levy,  or  garnishments  shall  be  dissolved,  and  the  officer  shall 
deliver  the  property  to  the  assignee,  unless  the  latter  elect 
to  retain  the  process  for  the  benefit  of  all  such  creditors. 
Sec.  1.  It  is  further  provided  in  sec.  10  that  "  no  creditor  of 
any  insolvent  debtor  shall  receive  any  benefit  under  the 
provisions  of  this  act,  or  any  payment  of  any  share  of  the 
proceeds  of  the  debtor's  estate,  unless  he  shall  first  have 
filed  with  the  clerk  of  the  district  court,  in  consideration  of 
the  benefits  of  the  provisions  of  this  act,  a  release  to  the 
debtor  of  all  claims  other  than  such  as  may  be  paid  under 
the  provisions  of  this  act  for  the  benefit  of  such  debtor;  and 
thereupon  the  court  or  judge  may  direct  that  judgment  be 
entered  discharging  such  debtor  from  all  claims  or  debts 
held  by  creditors  who  shall  have  filed  such  releases.'^ 

Within  ten  days  before  the  assignment  to  the  plaintiff 
was  executed,  the  property  of  Gillespie  &  Harper  in  Minne- 
sota was  seized  by  virtue  of  a  writ  of  attachment  issued  out 
of  a  court  of  record  of  that  state. 

Another  statute  of  Minnesota  (ch.  41,  Gen.  Stats.)  gives 
the  procedure  for  making  general  assignments  for  the  bene- 
fit of  creditors.  Its  provisions  are  not  unlike  ch.  80  of  our 
Eevised  Statutes,  entitled  "  Of  voluntary  assignments." 

The  contention  on  behalf  of  the  plaintiff  is  that  the  in- 
strument under  which  the  plaintiff  claims  to  recover  the 
proceeds  of  the  property  in  question  is  essentially  a  volun- 
tary assignment  by  Gillespie  &  Harper  for  the  benefit  of 
their  creditors;  and  that  it  is  a  valid  conveyance  to  the 
assignee  of  all  the  personal  property  of  the  assignors,  wher- 
ever the  same  may  be  situated.  In  other  words,  their  posi- 
tion is  that,  in  respect  to  personal  property,  the  lex  loci 
^ontracttis  governs,  ahd  an  assignment  valid  under  the  laws 
of  the  state  in  which  it  was  executed  is  valid  everywhere. 

The  contention  on  behalf  of  the  defendant  (who  repre- 
sents the  creditor  Johnson)  is  that  the  instrument  is  not  a 
voluntary  assignment  for  the  benefit  of  creditors,  within 
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the  meaning  of  that  term  as  used  in  the  common  law,  or  in 
ch.  41  of  the  Minnesota  statute,  or  oh.  80  of  our  ReTised 
Statutes,  but  is  part  of  a  statutory  proceeding  in  insolvency, 
looking  to  a  full  discharge  of  the  debts  of  the  insolvent 
without  full  payment  thereof, —  a  result  which  cannot  follow 
a  voluntary  assignment  for  the  benefit  of  creditors;  and, 
further,  such  being  the  nature  of  the  proceeding,  the  assign- 
ment has  no  effect  beyond  the  territorial  limits  of  the  state 
in  which  it  is  made  and  in  which  the  assignor  resides.  It 
is  also  denied  that  it  has  any  such  extra-territorial  effect, 
even  though  it  be  a  voluntary  assignment  for  the  benefit  of 
creditors. 

The  question  as  to  the  character  of  the  instrument  under 
which  the  plaintiff  claims  has  been  determined  by  the  su- 
preme court  of  Minnesota  in  Jenks  v.  Ludden^  34  Minn.  482, 
and  other  cases  therein  cited.  In  Jerik^  v.  Ludden  the  court 
says:  "Our  act  of  1881  is,  as  we  have  repeatedly  held, a 
bankrupt  act;  the  assignee  being,  in  effect,  an  officer  of  the 
court,  and  the  assigned  property  being  in  custodia  Z^wand 
administered  by  the  court  or  under  its  direction.  Wenddl 
V,  Lehon^  30  Minn.  234;  In  re  Mann,  32  Minn.  60;  Zordv. 
Meachem,  32  Minn.  66;  Bennett  v.  Denny,  83  Minn.  530; 
Simon,  v.  Mann,  33  Minn.  412."  Thus  it  will  be  seen  that 
although  an  assignment  under  ch.  148  of  the  Statutes  of 
Minnesota  for  1881,  in  a  certain  sense  is  voluntary,  in  that 
the  debtor  is  not  compelled  to  make  it, — a  feature  common 
to  many,  perhaps  most,  insolvent  laws,  including  those  of 
this  state  (R  S.  ch.  179), —  still  that  court  holds  it  to  be,  in 
substance  and  legal  effect,  an  assignment  by  operation  of 
the  statute  thus  held  to  be 'a  bankrupt  law,  executed  as  a 
part  of  the  procedure  in  the  administration  of  that  law. 
We  regard  the  above  adjudications  of  the  supreme  court  of 
Minnesota,  giving  construction  to  their  act  of  1881,  as  bind- 
ing upon  this  court,  and  hence  shall  not  examine  or  discuss 
the  argument  of  Counsel  for  the  plaintiff  against  the  aocn- 
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racy  of  such  construction.  We  will  only  say  that  our  con- 
sideration of  the  subject  has  inclined  us  to  think  that  the 
eourt  construed  the  act  correctly. 

Our  conclusion  as  to  the  character  of  the  instrument  in 
question  renders  it  quite  unnecessary  to  determine  'whether 
a  voluntary  assignment  for  the  benefit  of  creditors  executed 
in  Minnesota  by  a  resident  of  that  state,  pursuant  to  ch.  41, 
passes  to  the  assignee  title  to  personal  property  named  in 
such  assignment  having  a  situs  in  this  state.  This  question 
was  very  fully  argued  by  the  respective  counsel,  and  their 
citations  of  authorities  (to  which  we  add  Mowry  v.  Crocker^ 
6  Wis.  326)  will  be  preserved  in  the  oflBcial  report  of  the 
case.  f 

The  only  remaining  question  (and  it  is  the  controlling 
question  in  the  case)  is.  Has  an  assignment  of  property, 
made  pursuant  to  a  bankrupt  act,  the  assignee  being  in 
eflfect  an  oflRcer  of  the  court,  and  the  assigned  property 
being  m  eustodia  legia  and  administered  by  or  under  the 
direction  of  the  court,  any  extra-territorial  eflfect?  That  is 
to  say,  should  the  courts  of  this  state  recognize  such  an  as- 
signment as  a  valid  transfer  to  the  assignee  of  personal 
property  in  this  state,  and  thus  defeat  an  attachment  levied 
upon  it  pursuant  to  the  laws  of  this  state  by  a  creditor  of 
the  assignor?  We  think  the  question  is  not  affected  by  the 
fact  that  the  property,  when  seized,  was  in  the  possession 
of  the  assignee,  or  that  the  attaching  creditor  is  a  resident 
of  the  state  in  which  the  insolvency  or  bankruptcy  proceed- 
ings were  had. 

The  cases  on  this  subject  are  very  numerous.  No  review 
of  them  will  here  be  attempted.  While  some  of  them  may, 
under  special  circumstances,  extend  the  rule  of  comity  to 
iQch  a  case,  and  thus  give  an  extra-territorial  effect  to  some- 
what similar  assignments,  we  are  satisfied  that  the  great 
weight  of  authority  is  the  other  way.  The  rule  in  this 
OQftatry  is,  we  think,  that  assignments  by  operation  of  law 
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in  bankruptcy  or  insolvency  proceedings,  under  which  debts 
may  be  compulsorily  discharged  without  full  payment 
thereof,  can  have  no  legal  operation  out  of  the  state  in 
which  such  proceedings  were  had.  This  rule  is  laid  down 
in  Burrill,  Assignm.  (5th  ed.)  p.  458,  sec.  803,  and  nnraeroos 
cases  are  cited  in  the  note  to  that  section  in  support  of  it. 

An  application  of  the  above  rule  to  this  case  negatives 
the  plaintiflPs  right  to  recover  in  the  action. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 

See  note  to  this  case  in  87  N.  W.  Rep.  343.— Rep. 


Geisinger,  Appellant,  vs.  Betl,  Bespondent 

March  S— March  S7, 1888, 

I^ectment:  Defect  in  defendanf  8  tax  deed:  Payment  of  taxes,  tthenacon- 
dition  precedent  to  judgment:  Presumption  in  support  of  Judgment. 

Under  ch.  270,  Laws  of  1874,  in  an  action  of  ejectmenjfc  a  finding  by 
the  court  or  jury  that  the  plaintiff  in  entitled  to  recover  by  reason 
of  a  defect  or  insufficiency  of  a  tax  deed  under  which  the  defend- 
ant claims  title,  is  essential  in  order  to  make  payment  by  tbe 
plaintiff  of  the  taxes  therein  mentioned  a  condition  precedent  to 
judgment  in  his  favor.  And  an  appellate  court  cannot  assume  tbe 
existence  of  that  fact,  in  order  to  support  a  judgment  for  the  de- 
fendant, where  it  was  never  put  in  issue,  tried,  or  determined. 

APPEAL  from  the  Circuit  Court  for  Pdk  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

This  action  of  ejectment  for  a  quarter  section  of  land 
described,  in  Polk  county,  Wis.,  was  commenced  February 
12,  1876.  The  complaint  is  in  the  statutory  form.  The 
only  answer  is  a  general  denial.    On  the  trial  of  that  issue 
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before  Babron,  J.,  and  on  September  28, 1876,  the  jury  re- 
turned this  verdict,  and  nothing  more:  "We,  the  jury 
empaneled  to  try  the  above-entitled  action,  find  for  the 
plaintifiF  that  he  is  entitled  to  the  possession  of  said  premises, 
and  that  he  is  ^he  owner  thereof  in  fee-simple  absolute." 

October  26, 1876,  the  trial  court  made  an  order  therein 
to  the  effect  that  the  plaintiff  have  judgment  to  which  ho 
had  shown  himself  entitled,  upon  the  payment  to  the  de- 
fendant, within  ninety  days,  of  the  amount  for  which  the 
premises  had  been  sold,  with  penalty  and  interest,  as  pro- 
vided by  oh.  22,  Laws  of  1859,  and  also  all  taxes  paid  by 
the  defendant  subsequent  to  such  sale,  with  interest;  and 
that,  if  the  plaintiff  failed  to  pay  said  amounts  within  the 
time  named,  his  action  be  dismissed  with  costs  and  any  fur- 
ther action  for  the  same  cause  be  thereby  barred.  That 
order  recited  the  verdict,  and  that  the  plaintiff  had  not  made 
it  to  appear  afSrmatively  that  the  premises  were  not  liable 
to  taxation  for  the  tax  for  which  they  were  sold,  nor  that 
the  premises  were  redeemed  from  such  sale,  nor  that  such 
taxes  bad  been  paid. 

February  9,  1877,  and  on  motion  of  counsel  for  the  plaint- 
iff, a  judgment  was  entered  therein  with  the  clerk  upon 
said  verdict,  to  the  effect  that  the  plaintiff  recover  posses- 
sion of  said  premises,  in  accordance  with  said  verdict,  to- 
gether with  $34.67,  the  costs  and  disbursements  of  the  action, 
and  that  execution  issue  therefor. 

March  12, 1877,  upon  affidavits  and  the  records,  the  plaint- 
iff was  ordered  to  show  cause,  at  a  time  and  place  named, 
why  said  judgment  should  not  be  vacated,  annulled,  and 
set  aside,  and  the  action  dismissed  with  costs,  on  the  grounds 
that  the  plaintiff  had  failed  to  comply  with  said  order  of 
October  26,  1876,  and  that,  even  if  he  had  complied  with 
it,  he  could  only  have  judgment  upon  application  to  the 
court  Upon  the  hearing  of  that  motion  the  same  was  de- 
nied September  12, 1877.    From  that  last  order  the  d^fend- 
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ant  appealed  to  this  court  October  27,  1877;  and  June  28, 
1878,  the  same  was  reversed  (44  Wis.  258)  on  the  ground 
that  the  order  of  October  26,  1876,  though  irregular,  could 
not  be  treated  as  a  nullity,  and  hence  that  such  judgment 
was  irregular  and  should  have  been  set  aside;  and  the 
remittitur  therein  was  filed  in  the  trial  court  December  20, 
1878. 

June  23,  1879,  the  trial  court,  Bareon,  J.,  presiding,  made 
an  order  setting  aside  said  judgment,  also  denying  a  mo- 
tion to  set  aside  the  order  of  October  26, 1876,  and  to  gra^it 
leave  to  the  plaintiff  to  enter  judgment  upon  the  verdict, 
with  costs;  and  also  that  the  motion  of  the  defendant  to 
dismiss  the  action  with  costs  be  denied  without  prejudice. 

October  13,  1887,  upon  notice  served,  the  trial  court, 
Clough,  J.,  presiding,  ordered,  in  effect,  that  the  defendant 
have  judgment  therein  dismissing  the  action  with  costs  to 
be  taxed.  That  order  recited,  in  effect,  the  verdict,  the 
order  of  October  26,  1876,  and  the  failure  of  the  plaintiff 
to  comply  with  that  order.  October  17, 1887,  on  motion  of 
the  defendant's  attorneys,  judgment  was  entered  therein 
dismissing  the  action,  and  that  the  defendant  recover  of  the 
plaintiff  $31.20,  costs  and  disbursements  as  taxed;  which 
judgment,  in  effect,  recited  the  trial  of  the  action,  the  ren- 
dition of  said  verdict,  the  making  and  the  substance  of  said 
order  of  October  26,  1876,  the  plaintiff's  failure  to  comply 
therewith,  the  order  of  October  13,  1887,  and  this  further 
recital,  and  nothing  more,  to  wit:  "  And  it  having  appeared, 
upon  the  trial,  that  the  defendant  claimed  title  to  the  said 
premises  by  virtue  of  certain  tax  deeds  issued  by  the  county 
clerk  of  said  Polk  county."  From  this  last  judgment,  so 
entered  October  17,  1887,  the  plaintiff  appeals. 

Ghas,  C.  Willsonj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Pinney  c6  San- 
born^ and  oral  argument  by  Mr.  A.  Z.  Sanborn. 
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Cassoday,  J.     This  is  an  action  of  ejectment  tried  by  a 
jury  over  eleven  years  ago.     The  verdict  was  to  the  effect 
that  the  plaintiff  was  the  owner  in  fee  and  entitled  to  the 
possession.     That  verdict  has  never  been  set  aside.    Not- 
withstanding these  facts,  the  judgment  appealed  from  was 
entered  last  October,  and  is  in  favor  of  the  defendant,  and 
dismissed  the  action  with  costs.    This  is  said  to  have  been 
done  by  reason  of  the  failure  of  the  plaintiff  to  pay  taxes 
as  required  by  the  order  of  October  26,  1876.    That  order 
is  said  to  have  been  made  in  pursuance  of  ch.  270,  Laws  of 
1874,  which,  in  effect,  ^^ provided  thdX  in  all  actions  of  eject- 
ment now  pending,  or  hereafter  brought,  when  the  court  or 
j^^y  find  that  the  plaintiff  is  entitled  to  recover  the  lands 
claimed,     .     .     .    ly  reason  of  a  defect  or  insufficiency  of 
any  tax  deed  under  which  the  defendant  claims  title  to  such 
lands,     ...     it  shall  be  the  duty  of  the  court  in  which 
sueh  action  is  tried,  unless  it  shall  be  made  to  appear  affirm- 
atively by  the  plaintiff  that  such  lands  were  not  liable  to 
taxation  for  the  tax  for  which  they  were  sold,  or  that  sucli 
lands  were  redeemed  from  such  sale,  or  that  the  taxes  for 
which  such  lands  were  sold  had  been  paid,  to  cause  an  order 
to  be  entered  that  the  plaintiff  have  judgment  to  which  he 
has  shown  himself  entitled,  upon  the  payment  to  the  de- 
fendant, within  ninety  days,  of  the  amount  "  of  such  taxes, 
interest,  and   penalty  as  therein   prescribed,  and  that,  if 
the  plaintiff  fail  to  so  pay,  then  that  his  action  be  dismissed 
with  costs,  and  any  further  action  for  the  same  cause  be 
thereby  barred. 

The  questions  to  be  considered  are — First,  whether  there 
is  anything  in  the  record  to  bring  the  case  within  the 
operation  of  this  act,  and,  secondly,  if  not,  whether  the 
judgment  is  to  be  sustained  upon  mere  presumption.  There 
is  no  bill  of  exceptions.  The  appeal,  therefore,  only  brings 
ap  for  review  the  pleadings,  verdict,  judgment,  and  orders 
npon  which  it  was  based.    Kelley  v.  C,  M.  dk  St.  P.  H.  Co. 
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53  Wis.  76;  Edleinan  v.  Kiddy  65  Wis.  21.  Of  course  such 
orders  are  reviewable  on  appeal  from  the  judgment.  The 
charge  of  the  court  is  printed.  If  we  were  at  liberty  to 
consider  that  as  a  part  of  the  record,  we  might  be  forced 
to  the  conclusion  that  the  jury  must  have  found  that  the  tax 
deed  mentioned  was  acquired  by  the  defendant  while  acting 
as  the  agent  of  the  plaintiff  to  pay  the  taxes  on  this  same 
land.  If  that  were  so,  then  such  acquisition  of  the  deed 
would  have  been,  in  legal  effect,  a  payment  of  such  taxes 
and  an  extinguishment  of  such  tax  deed.  In  that  view  of 
the  case  the  act  quoted  would  have  no  application  here. 
But  the  charge  of  the  court  is  no  part  of  the  record,  and 
we  are  not  at  liberty  to  consider  it.  Kirch  v.  DavieSj  55 
Wis.  299.  The  pleadings  are,  of  course,  a  part  of  the  record. 
The  complaint  is  simply  in  the  statutory  form,  and  makes 
no  reference  to  such  tax  deed,  nor  any  tax  deed.  The 
answer  contains  nothing  but  a  general  denial.  The  ver- 
dict is  a  part  of  the  record,  but  that  determines  nothing 
but  the  simple  issue  of  title  and  right  to  possession,  made 
by  the  complaint  and  answer.  There  are  no  findings  or 
finding  by  the  court,  except  in  so  far  as  the  recitals  in 
the  judgment  and  the  orders  upon  which  it  is  based  are 
to  be  regarded  as  findings.  The  judgment  recites  all  that 
is  contained  in  such  orders  respectively,  and  more,  as  ap- 
pears from  the  above  statement  of  facts.  It  is  suflBcient 
to  say  that,  assuming  all  such  recitals  to  be  findings  by 
the  court,  still  there  is  no  finding  by  the  court  or  jury  that 
the  plaintiff  was  entitled  to  recover  "  by  reason  of  a  defect 
or  insufficiency  of  any  tax  deed."  Under  the  act  such  find- 
ing was  absolutely  essential,  even  where  it  appeared  from 
the  pleadings  that  the  defendant  claimed  title  under  a  tax 
deed,  in  order  to  make  such  payment  of  taxes  by  the 
plaintiff  a  condition  precedent  to  judgment  in  his  favor. 
But,  as  observed,  no  such  claim  was  put  in  issue  or  referred 
to  by  the  pleadings,  and  such  recitals  are  outside  of  the 
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issues  and  the  verdict.  While  presumptions  are  frequently 
entertained  in  support  of  judgments,  yet  they  are  not  to 
be  indulged  to  the  extravagant  extent  of  assuming  the  ex- 
istence of  facts  never  put  in  issue,  nor  tried,  nor  deter- 
mined. Blossom  V.  Ferguson^  13  Wis.  76 ;  FarreU  v.  Dreea^ 
41  Wis.  186;  Hogan  v.  (7.,  M.  cfe  ^S^.  P.  R.  Go.  59  Wis.  148. 
This  court  must  deal  with  the  issues  actually  tried,  submit- 
ted, and  determined,  and  not  such  as  might  have  been  but 
'were  not.    Murphy  v.  Martin,  58  Wis.  280. 

By  the  Court —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  with  directions  to 
enter  judgment  upon  the  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant 


Bbidgs,  Bespondent,  vs.  The  City  op  Oshkosh,  Appellant. 

March  6  —  Mardi  f7, 1888. 

(1)  Evidence:  Personal  mjuries:  Complaints.  f2J  Changes  in  physical 
or  mental  condition,:  Expert  testimony.  (3 J  Excessive  damages: 
Former  verdict  for  less  amount, 

1.  Where  personal  injuries  are  the  subject  of  inquiry  and  the  basis  for 
awarding  damages,  evidence  of  complaints  made  by  the  injured 
person  either  to  his  attending  physicians  or  others  is  admissible. 

%  In  such  case  a  witness  who  is  not  an  expert,  but  who  is  acquainted 
with  the  injured  person  and  has  seen  him  frequently  before  and 
after  the  injury,  may  testify  as  to  any  changes  either  in  his  phys- 
ical or  mental  condition. 

B.  Where  on  the  first  trial  of  an  action  to  recover  damages  for  personal 
injuries  the  plaintiff  was  prevented  by  the  rulings  of  the  court 
from  fully  presenting  his  case  on  the  question  of  damages,  and  on 
the  second  trial,  had  nearly  two  years  later,  it  was  proved  that  he 
had  not  fully  recovered  from  his  injuries,  a  verdict  on  the  first 
trial  for  ^17  should  have  little  weight  in  determining  whether  a 
verdict  on  the  second  trial  for  $1,800  is  excessive.  Baker  v.  Madi- 
son^ 62  Wis.  187,  distinguished. 
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APPEAL  from  the  Circuit  Court  for  MmrqueUe  County, 

The  case  is  stated  in  the  opinion. 

Wm.  S.  Casey^  for  the  appellant,  contended,  inter  alia^ 
that  the  evidence  of  the  witnesses  Anderson,  R.  W.  Bridge, 
and  Mrs.  Bridge  as  to  pain  suffered  by  the  plaintiff  since 
the  injury,  and  plaintiff's  nervous  condition,  memory,  etc., 
was  wholly  incompetent.  Insurance  Co.  v.  Modey^  8  Wall 
397 ;  People  v,  Davisj  56  N.  Y.  95 ;  Ashland  v.  Marlborough^ 
99  Mass.  48;  Wharton  on  Evi.  sees.  261-268;  1  GreenL  on 
Evi.  sec.  110.  Declarations  made  after  convalescence,  or 
when  there  has  been  an  opportunity  to  think  over  the  mat- 
ter in  reference  to  projected  litigation,  are  inadmissible. 
Eennard  v.  Burton^  25  Me.  39 ;  Bacon  v.  CharUon^  7  Cush. 
581 ;  Chapin  v.  Marlborough^  9  Gray,  244. 

For  the  respondent  there  was  a  brief  by  Weishrod^  Ear- 
shaw  c&  JVevitt,  and  oral  argument  by  M/'.  A.  W.  Weisbrod, 

Taylor,  J.  The  respondent  brought  this  action  against 
the  city  of  Oshkoah^  to  recover  damages  for  a  personal  in- 
jury sustained  by  falling  upon  one  of  the  sidewalks  of  said 
city.  The  case  has  been  twice  tried.  The  first  trial  was  in 
the  Winnebago  county  circuit  court,  ^nd  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff  for  the  sum  of  $217  damages. 
This  verdict  was  set  aside  on  motion  of  the  plaintiff,  and  a 
new  trial  granted.  An  appeal  was  taken  by  the  city  from 
the  order  granting  such  new  trial,  and  the  order  was  af- 
firmed by  this  court.  See  case  reported  in  67  Wis.  195. 
On  the  return  of  the  record  the  place  of  trial  was  changed 
to  Marquette  county,  where  a  second  trial  was  had,  and  the 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
of  $1,800  damages.  The  defendant  moved  to  set  aside  the 
verdict,  and  for  a  new  trial,  upon  two  grounds:  Firs%  that 
the  court  erred  in  admitting  certain  evidence  offered  by  the 
plaintiff  and  objected  to  by  the  defendant;  and,  seoond^h^ 
cause  the  damages  were  excessive.    The  motion  was  over- 


Digitized  by 


Google 


JANUARY  TERM,  1888.  865 

Bridge  Ts.  The  City  of  Oshkosh. 

rnled,  exception  duly  taken  by  the  defendant,  and,  after  the 
judgment  rendered  npon  the  verdict,  the  city  again  appeals 
to  this  court. 

The  only  errors  alleged  upon  this  appeal  are  the  two 
stated  above.  That  the  street  was  out  of  repair,  and  had 
been  for  a  long  time  previous  to  the  accident,  and  that  the 
accident  was  caused  by  the  want  of  repair  of  the  street,  is 
admitted.  The  evidence  which  was  objected  to,  and  the  ad- 
mission of  which  is  alleged  to  be  error,  is  as  follows: 

The  witness  R  W.  Bridge,  a  son  of  the  plaintiff  and  a 
witness  on  his  behalf,  was  asked  the  following  question: 
"What  was  your  father's  general  condition  after  the  hap- 
pening of  the  injury,  so  far  as  you  can  give  it  from  what  you 
have  seen  and  ol)served?  Answer.  At  times  it  has  been 
impossible  for  him  to  do  business,  and  at  other  times  he  can 
do  a  little  something.  He  has  been  subject  to  more  or  less 
pain."  The  counsel  for  the  defendant  objects  to  that  part 
of  the  answer  which  states,  "  He  has  been  subject  to  more  or 
less  pain."  To  this  objection  the  court  remarked:  "He 
complains  of  pain."  "  Question.  What  have  you  noticed  in 
Jnespect  to  his  memory  since  the  injury?  Answer.  I  have 
noticed  that  since  the  injury  his  memory  has  at  times  been 
very  bad."  This  the  defendant  moved  to  strike  out,  and  the 
motion  wag  denied. 

The  following  questions  and  answers  were  allowed,  by  the 
witness  Mrs.  Bridge,  wife  of  the  plaintiff's  son  and  intimately 
acquainted  with  the  plaintiff:  Question.  "Have  you  ob- 
served any  change  in  his  condition  since  the  happening  of 
the  injury?"  Objected  to  because  it  is  not  shown  that  the 
witness  is  an  expert,  and  the  question  calls  for  an  opinion. 
The  objection  overruled,  and  the  witness  answered :  "  Yes, 
sir;  very  much  in  his  nervous  constitution,  and  in  his  health 
and  mind."  The  witness  also  answered,  under  objection, 
that  she  had  observed  a  difference  in  his  memory.  "  His 
memory  has  not  been  so  good  as  it  was  before."    "  I  have 
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noticed  a  pecaliarity  about  his  walk.  He  has  been  lame,  or 
that  is  what  I  should  call  it.  He  calls  it  a  kind  of  numb- 
ness, I  believe.  He  does  not  walk  the  same  as  before." 
The  court  remarked  upon  the  objections  of  the  defendant: 
"  It  is  difficult  to  distinguish  on  these  answers.  She  oan  tell 
what  she  observes, — his  physical  condition  in  regard  to  walk- 
ing, or  sight,  or  memory,  anything  of  that  kind, — if  she  no- 
ticed anything.    Her  opinion,  of  course,  is  not  of  any  value." 

The  witness  Anderson,  after  testifying  as  to  his  relations 
to  the  plaintiff  and  bow  far  he  was  acquainted  with  him, 
was  asked :  "  What,  if  any,  change  in  the  physical  condi- 
tion of  Mr,  Bridge  did  you  notice  after  the  injury  ?  "  —  and 
the  question  and  answer  were  objected  to  by  the  defend- 
ant. The  witness  answered :  '^  He  seemed  to  be  quite  nerv- 
ous. He  didn't  seem  to  have  any  memory ;  didn't  seem  to 
remember  things.  He  seems  to  be  very  shaky, —  nervous. 
His  hands  were  shaking.  He  was  trembling  and  nervous. 
If  you  would  ask  him  a  question,  probably  he  would  think 
a  moment  before  answering."  "  Did  you  notice  any  change 
in  his  eyes?"  This  was  also  objected  to.  Answer.  "I 
think  I  did,  by  his  asking  me  at  different  times  to  read 
postal  cards  and  letters."  "How  often  a  month  did  you 
observe  that  he  had  spells  of  nervousness?"  Objected  to. 
Answer.  "I  could  not  say  how  many  times;  of  oourse, 
many  times  I  heard  him  complain." 

The  foregoing  is  substantially  all  the  evidence  which  was 
objected  to  by  the  appellant.  The  appellant  also  makes  a 
general  objection  to  the  evidence  of  complaints  made  by 
the  plaintiff  to  his  physicians  and  others,  as  to  his  symp- 
toms, pains,  and  ailments.  There  was  some  evidence  given 
in  the  case,  both  by  the  physicians  in  attendance  upon  him 
and  by  others  who  were  intimately  acquainted  with  him, 
that  the  plaintiff  had  complained  to  them  of  pains  in  bis 
head  and  back  and  a  numbness  of  his  limbs,  and  of  other 
ailments. 
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Under  well-established  rules  of  law  applicable  to  cases  of 
^Vus  kind,  where  personal  injuries  to  the  plaintiff  are  the 
subject  of  inquiry  and  the  basis  for  awarding  damages,  evi- 
dence of  the  kind  admitted  by  the  court  in  this  case  is 
clearly  admissible.     The  admissibility  of  complaints  made 
by  the  injured  person,  either  to  his  attending  physicians  or 
others,  is  clearly  sustained  by  the  following  authorities: 
Insurafice  Co.  v.  Mosley^  8  Wall  397,  405-407;  Bridge  v. 
Oshkosh,  67  Wis.  195;  Quaife  v.  C.  dk  N.  W.  E.  Co.  48  Wis. 
^13;  Bacon  v.  Charlton^  7  Cush.  586;  Barber  v.  Merriam, 
11  Allen,  322-324;  Batch  v.  Fuller,  131  Mass.  574;  1  Greenl. 
Ev.  {XUh  ed.),  sec.  102,  and  cases  cited  in  note  h.    The  pro- 
priety of  permitting  a  witness  who  is  not  an  expert,  but 
w^ho  is  acquainted  with  the  injured  person  and  has  seen  him 
Aiag^oenfly  before  and  after  the  injury,  to  testify  as  to  any 
(Changes  either  in  his  physical  or  mental  condition,  is  estab- 
-"^Aed  by  the  following  authorities:  Baker  v.  Madison,  62 
^is.  137;  Wriffht  v.  Fort  Howard,  60  Wis,  119-123;  Sydle- 
^'^^^  «'.  ^echwith,  43  Conn.  9;  Parker  v.  B.  ib  H.  Steam- 
^^  Oa.  109  Mass.  449;  Comm.  v.  Sturtivant,  117  Mass.  122; 
^^,I>^cni  V.  Stevens,  71  Pa.  St.  161 ;  EUioU  v.  Van  Buren, 
^3  KiGlx.  49;  Wilkinson  v.  Moseley,  30  Ala.  562;  Smalley  v. 
^PP^^to^^  70  Wis.  340.    The  evidence  received  over  the  ob- 
jections of  the  appellant  was  properly  received,  and  no  error 
was  ciooamitted  by  the  court  in  that  respect. 

It  xs  nrged  that  the  damages  are  excessive.  If  we  take 
mto  ooi^sideration  simply  the  evidence  received  on  the  sec- 
^  ^^ia.1,  as  we  certainly  must,  we  cannot  say  the  damages 
^'^  excessive.  On  the  contrary,  they  appear  rather  mod- 
fttat^^  considering  the  fact  that  the  plaintiff  proved  on  the 
tnal  that  he  had  expended  something  like  $300  in  paying 
^^\cal  attendants. 

^^t  the  counsel  urge  that  because  upon  the  first  trial  a 
^weuinably  fair  jury  awarded  him  only  $217,  it  is  evidence 
of  prejudice  on  the  part  of  the  second  jury  to  award  him 
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$1,800  for  the  same  injary.  Under  the  evidence  in  this 
cose  the  first  verdict  should  have  very  little  effect  in  dete^ 
mining  whether  the  verdict  on  the  second  trial  was  excess- 
ive. On  the  first  trial  the  plaintiff  was  prevented  by  the 
rulings  of  the  trial  court  from  fully  presenting  his  case  on 
the  question  of  damages,  and,  in  addition  to  that,  the  sec- 
ond trial  was  not  had  until  nearly  two  years  after  the  first, 
and  it  was  then  proven  that  the  plaintiff  had  not  fully  re- 
covered from  the  injuries  he  had  sustained, —  a  fact  which 
could  not  have  been  established  with  any  certainty  on  the 
first  trial.  Under  this  state  of  facts,  what  was  said  by  this 
court  in  Baker  v.  Madison^  62  Wis.  137, 149,  as  to  the  weight 
the  previous  verdicts  of  juries  in  the  same  case  should  have 
in  determining  the  question  as  to  the  excessiveness  of  the 
verdict  on  the  final  trial  of  the  action,  can  have  no  applica- 
tion. The  case  appears  to  have  been  fairly  tried,  and  there 
is  nothing  in  the  amount  of  the  verdict  which  would  justify 
this  court  in  setting  it  aside  for  any  cause. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

See  notes  to  this  case  in  87  N.  W.  Rep.  409.—  Rkp. 


Paeker,  Appellant,  vs.  Hull,  Respondent. 

March  5  —  March  f7,  1888. 

Mistake:  Degree  of  proof  necessary :  Instructions  to  fury. 

The  trial  court,  in  charging  the  jury  as  to  the  proof  of  mistake  neoes- 
sarj  to  change  the  amount  of  a  promissory  note,  first  instmcied 
them  that  *'  in  order  to  establish  a  mistake  the  prooi  thereof  must 
be  clear,  satisfactory,  and  convincing,"  but  subsequently  said  that 
the  burden  of  proof  was  upon  the  party  aUeging  it  to  establish  the 
mistake,  and  by  ** burden  of  proof"  was  simply  meant  that  he 
must  establish  the  fact  **bya  preponderance  of  the  evidence,*^  that 
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is,  his  evidence  "must  be  more  weighty,  oontnnctng,  and 9<xHsfcu>- 
iory  than  the  proof  adduced  by  the  other  party."  Held^  that  the 
eharge  was  erroneous,  the  correct  rule  first  stated  being  afterwards 
overruled  and  changed. 

APPEAL  from  the  Circuit  Court  for  Sauk  County. 

Action  to  recover  the  balance  due  upon  a  promissory  note. 
The  facts  will  suflBciently  appear  from  the  opinion.  The 
plaintiff  appeals  from  a  judgment  in  favor  of  the  defend- 
ant. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  John  Barker. 

G,  StevenSy  for  the  respondent,  to  the  point  that  the  whole 
charge  should  be  considered  together,  cited  Sterling  v.  Rip- 
ley,  3  Pin.  155;  Kenworthy  v.  Ironton^  41  Wis.  647;  Hinton 
V.  yfelh,  45  id.  268;  Woodruff  v.  King,  47  id.  265;  SiaU  v. 
McCahiU,  72  Iowa,  111! 

OfiTON,  J.  This  action  is  brought  to  recover  the  sum  of 
$283,  the  balance  due  upon  a  certain  $800  note  given  by 
the  respondent  to  the  appellant  in  part  for  the  purchase  of 
one  third  interest  in  a  grist  or  roller  mill  in  the  city  of 
Baraboo.  The  defendant  claims  that  there  was  a  mistake 
made  at  the  time,  in  calculating  the  amount  that  should  be 
put  into  said  note,  by  not  deducting  from  said  amount  of 
$800  the  sum  of  $283  for  certain  profits  that  the  mill  had 
^^e,  which  at  that  time  were  net  estimated  or  ascertained 
but  were  contemplated  by  the  agreement  of  the  parties. 
The  jury  found  that  such  mistake  was  made,  and  therefore 
found  for  the  defendant. 

1-  The  appellant  claims  that  the  verdict  is  against  the 
law  and  the  evidence.  We  think  that  the  evidence  tended 
^  prove  that  there  was  a  mutual  mistake  of  fact  in  deter- 
mining the  amount  that  should  be  put  into  the  note  as 
<ilainied  by  the  respondent,  and  that  there  was  suflRcient 
Vou7i— 24 
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evidence  to  preclude  our  interference  with  the  verdict  on 
that  ground. 

2.  The  contention  of  the  learned  counsel  of  the  appel- 
lant is  that  the  learned  judge  before  whom  this  cause 
was  tried  erroneously  instructed  the  jury  as  to  the  deo^ree 
or  quantum  of  evidence  necessary  to  establish  the  alleged 
mistake.  At  the  request  of  the  appellant's  counsel  the  jury 
were  first  instructed  that,  "in  order  to  establish  a  mistake, 
the  proof  thereof  must  be  clear,  satisfactory,  and  convinc- 
ing." This  was  strictly  correct.  But  this  brief  statement 
of  an  abstract  legal  principle,  disconnected  from  any  other 
part  of  the  instructions,  and  made  before  the  main  and 
general  instructions  were  in  form  addressed  to  the  jury, 
would  not  be  likely  to  make  a  very  strong  or  lasting  im- 
pression upon  their  minds.  The  following  instruction  was 
the  last  one  given,  and  upon  the  declared  subject  of  the 
'•  burden  of  proof,"  and  would  be  likely  to  be  intently  list- 
ened to  and  well  remembered,  as  the  correct  rule  by  which 
the  testimony  on  behalf  of  the  defendant  should  be  meas- 
ured. This,  as  the  true  rule,  is  stated  deliberately,  impres- 
sively, and  at  considerable  length,  and  made  specially 
applicable  to  the  facts  of  the  case,  and  it  was  illustrated 
and  explained  so  that  the  jury  must  have  clearly  understood 
it.  The  instruction  was  as  follows:  "The  burden  of  proof 
is  upon  the  defendant  to  establish  the  fact  that  such  a  mis- 
take as  he  claims  was  in  fact  made,  and  that  this  note  was 
given  for  $283  more  than  it  should  have  been  by  virtue  of 
the  terms  of  the  contract  between  the  plaintiff  and  the  de- 
fendan.t.  By  burden  of  proof  is  simply  meant  this:  When 
a  party  avers  a  thing  which  is  denied  by  his  opponent,  we 
say  the  party  who  avers  the  fact  to  exist  must  take  upon 
himself  the  trouble  or  burden  of  proving  it;  and  when  the 
burden  of  proof  is  upon  a  party  he  is  bound  to  establish 
the  fact  which  he  alleges  and  the  other  party  denies  hy  d 
preponderance  of  the  evidence;  and  by  a  preponderance  of 
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the  evidence  is  simply  meant  that  the  evidence  which  the 
party  produces  in  favor  of  the  fact  which  he  aflSrmatively 
avers,  and  which  is  denied  by  his  opponent,  mv^t  he  more 
weighty^  convincing^  and  satisfactory  thdiVL  the  proof  adduced 
by  the  other  party  by  way  of  ans%ver  or  by  way  of  over- 
coming such  aflBrraative  proof."  The  jury  then  retired  with 
this  rule  fresh  in  memory. 

It  was  Incumbent  upon  the  defendant  to  correct  and  sur- 
charge an  account,  to  reform  a  written  instrument,  or  to 
establish  a  mistake.  The  rute  recognized  by  all  courts  in 
such  cases  is  that  the  party  alleging  the  mistake  must  prove 
it  clearly  and  satisfactorily,  and,  some  courts  hold,  beyond 
a  reasonable  doubt.  A  mere  preponderance  of  evidence  is 
not  sufficient.  To  be  more  weighty,  convincing,  or  satis- 
factory than  the  evidence  of  the  other  party  is  not  the 
rule;  for  that  would  be  simply  the  rule  of  preponderance. 
Abb.  Tr.  Ev.  463;  Towsley  v.  Denison,  45  Barb.  490;  Klau- 
hr  V.  Wright,  52  Wis.  303;  WeU^  v.  Ogden,  30  Wis.  637; 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co,  102  Mass.  45 ;  Ely 
V.  Earlyy  94  N.  0.  1,  25  Am.  Law  Eeg.  342.  In  Bond  v. 
Dorsey^  65  Md.  310,  the  language  is  that  the  evidence  must 
be  "clear  and  overwhelming;"  citing  Graff  v.  Rohrer^Zb 
Md.  327;  MendenhaU  v.  Steckel,  47  Md.  464;  Beard  v. 
Hubble^  9  Gill,  430.  The  learned  counsel  of  the  respondent 
virtually  admits  in  his  brief  that  such  is  the  rule,  but  con- 
tends that  such  rule  was  given  in  the  first  place,  and  the 
whole  charge  must  be  taken  together.  The  trouble  is  that 
the  correct  rule,  so  briefly  stated  in  the  beginning,  was 
afterwards  overruled  and  changed,  and  the  incorrect  rule, 
of  a  mere  preponderance  of  the  evidence,  substituted  and 
impressed  upon  the  jury,  and  they  were  quite  probably  in- 
fluenced by  it.  Which  rule  should  they  regard, —  the  first 
or  the  last?  To  say  the  least  of  it,  the  evidence  to  estab- 
lish the  mistake  was  not  of  the  clearest  or  most  convineing 
character  or  beyond  a  reasonable  doubt.    On  account  of 
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thi3  error  in  the  charge,  the  judgment  will  have  to  be  re- 
versed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 


Atbbs  and  another,  Respondents,  vs.  The  Chicago  & 
Northwestern  Railway  Company,  Appellant. 

March  6 — March  27, 1888, 

^a&road$:  Common  carriers:  Live-stode:  Duty  to  furnish  cars  when 
able:  Burden  of  shoioing  indbiliiy:  Notice  to  shipper  of  inability : 
Damages, 

1.  A  railroad  company  engaged  in  the  business  of  transporting  live- 
stock and  accustomed  to  furnish  suitable  cars  therefor  upon  rea- 
sonable notice  whenever  it  can  do  so,  and  which  holds  itself  out  to 
the  public  as  such  carrier  for  hire  upon  the  terms  and  oonditions 
prescribed  in  a  special  written  contract  with  shippers,  is  a  common 
carrier  of  live-stock  with  such  restrictions  and  limitations  of  its 
common-law  duties  and  liabilities  as  arise  from  the  instincte,  hab- 
its, propensities,  wants,  necessities,  vices,  or  locomotion  of  such 
animals,  under  the  contracts  of  carriage. 

8.  As  such  common  carrier  the  company  is  bound  to  furnish  suitable 
cars  for  live-stock  upon  reasonable  notice  whenever  it  can  do  so 
with  reasonable  diligence  without  jeopardizing  its  other  business. 

^  The  burden  of  showing  that  it  could  not,  in  a  particular  instance, 
with  such  diligence  and  without  jeopardizing  its  other  business, 
have  furnished  cars  at  the  time  ordered  and  upon  the  notice  given, 
is  upon  the  railroad  company. 

4.  Where  a  shipper  makes  application  to  a  railroad  company,  as  such 
common  carrier  of  live-stock,  for  cars  to  be  furnished  at  a  time 
and  station  named,  it  is  the  duty  of  the  company  to  inform  him 
within  a  reasonable  time  if  it  is  unable  to  furnish  such  cars;  and  if 
it  fails  to  give  such  notice  and  induces  the  shipper  to  believe  that 
the  cars  will  be  in  readiness,  and,  relying  upon  such  conduct  of  the 
carrier,  the  shipper  is  present  with  his  live-stock  at  the  time  and 
place  named,  and  no  cars  are  there,  the  company  is  liable  for  dam- 
ages. 
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6.  In  an  action  against  a  carrier  for  damages  arising  from  delay  in 
transporting  live-stock  to  market,  it  appeared  that  the  stock  at^ 
rived  on  Friday  evening  in  time  for  the  market  on  Saturday. 
Held,  that  there  could  be  no  recovery  for  expense  of  keeping, 
shrinkage,  or  depreciation  in  value  after  Saturday. 

APPEAL  from  the  Circuit  Court  for  Sanh  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

This  case  was  here  on  a  question  of  pleading  upon  -'a 
former  appeal.  58  Wis.  537.  The  amended  complaint  is  to 
the  effect  that  the  defendant,  being  a  common  carrier  en- 
gaged in  the  transportation  of  live-stock,  and  accustomed 
to  furnish  cars  for  all  live-stock  offered,  was  notified  by  the 
plaintiffs,  on  or  about  October  13,  1882,  to  have  four  sueh 
oars  for  the  transportation  of  cattle,  hogs,  and  sheep  at  its 
station  La  Yalle,  and  three  at  its  station  Reedsburg,  ready 
for  loading  on  Tuesday  morning,  October  17,  1882,  for 
transportation  to  Chicago;  that  the  defendant  neglected 
and  refused  to  provide  such  cars  at  either  of  said  stations 
for  four  days,  notwithstanding  it  was  able  and  might  rea- 
sonably have  done  so;  and  also  neglected  and  refused  to 
carry  said  stock  to  Chicago  with  reasonable  diligence,  so 
that  they  arrived  there  four  days  later  than  they  otherwise 
would  have  done;  whereby  the  plaintiffs  suffered  loss  and 
damage,  by  decrease  in  price  and  otherwise,  $1,700. 

The  answer,  in  effect,  admitted  the  defendant's  incorpora- 
tion with  the  privileges  alleged ;  "  that  it  was  at  times  en- 
gaged in  the  transportation  over  its  roads  of  live-stock 
when  and  if  it  was  able  to  do  so,  and  was  accustomed  to 
furnish  suitable  cars  therefor  upon  reasonable  notice  when 
within  its  power  to  do  so;  and  to  receive,  transport,  and 
deliver  such  live-stock  with  reasonable  dispatch,  but  only 
tipon  special  contracts  at  the  time  entered  into  between  the 
shipper  and  this  defendant,  and  upon  such  terms  and  con- 
ditions as  should  be  agreed  upon  in  writing;  that  one  of  the 


Digitized  by 


Google 


374  SUl'Ri;ME  COURT  OF  WISCONSIN, 

Ayres  and  another  vs.  The  Chicago  &  Northwestern  B.  Ck>. 

lines  of  this  defendant's  railway  is  located  as  in  said  amended 
complaint  stated."  The  answer  also,  in  effect,  alleged  that 
"  within  a  reasonable  time,  and  as  soon  as  it  reasonably 
could,  and  as  soon  as  it  was  within  its  power  to  do  so,'' 
after  the  application  of  the  plaintiffs  for  such  cars,  the  de- 
fendant "forwarded  four  suitable  and  empty  cars  to  La 
Valle,"  and  "  three  suitable  and  empty  cars  to  Reedsburg," 
which  cars  were  severally  forwarded  with  reasonable  dis- 
patch, and  arrived  in  due  course  and  as  soon  as  they  could 
with  reasonable  dispatch  be  forwarded  over  its  line;  that 
at  the  times  of  such  respective  shipments  the  plaintiffs 
entered  into  an  agreement  in  writing  with  the  defendant 
for  the  transportation  of  said  stock  at  special  rates,  and  in 
consideration  thereof  it  was  agreed  that  the  defendant 
should  not  be  liable  for  loss  from  the  delay  of  trains  not 
caused  by  the  defendant's  negligence. 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict 
to  the  eflFect  (1)  that  at  the  times  named  the  plaintiffs  were 
copartners  at  Reedsburg,  engaged  in  buying  and  shipping 
live  stock  to  the  Chicago  market  for  sale;  (2)  that  at  the 
times  stated  the  defendant  was  a  common  carrier,  and  as 
such  engaged  in  the  transportation  of  live-stock,  and  accus- 
tomed to  furnish  cars  for  and  transport  all  live-stock  offered 
for  that  purpose;  (3)  that  one  of  its  lines  ran  from  La  Valle 
and  Reedsburg  to  Chicago;  (4)  that  October  13,  1882,  the 
plaintiffs,  being  fully  apprised  of  the  state  of  the  Chicago 
market  for  live-stock  and  prices,  proceeded  to  buy  therefor 
seven  car-loads  of  cattle,  hogs,  and  sheep,  four  to  be  loaded 
at  La  Valle  and  three  at  Reedsburg;  (5,  6,  7,  8,  9,  10,  14) 
that  the  plaintiffs  notified  the  defendant's  agents  at  the 
respective  stations,  October  13,  1882,  to  have  such  cars  in 
readiness  at  said  stations  respectively,  October  17,  1882, 
and  that  such  notices  were  reasonable,  and  such  agents 
promised  to  order  the  cars  and  have  them  in  readiness  at 
the  time;  (11)  that  two  cars  were  furnished  at  Reedsburg, 
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October  17,  1882,  and  one  October  19,  1882;  (12)  that  the 
four  were  furnished  at  La  Valle,  October  19, 1882;  (13)  that 
the  defendant  famished  two  as  soon  as.it  reasonably  could, 
but  five  it  did  not;  (15)  that  the  plaintiflFs  received  no  no- 
tice before  October  17,  1882,  that  the  cars  would  not  be 
furnished  as  ordered;  (16,  17,  18)  that  prior  to  that  time, 
«Jd  with  the  expectation  that  the  cars  would  be  on  hand 
w  ordered,  the  plaintiffs  had  bought  sufficient  stock  to  load 
«id  several  cars,  and  had  the  same  at  said  respective  stations 
on  the  morning  of  October  17,  1882;  (19)  that  the  defend- 
ant, being  able  to  furnish  such  cars,  disregarded  its  duty  as 
*  common  carrier  of  live-stock  in  not  having  the  same  on 
iand  when  ordered;  (20)  that  had  the  cars  been  so  fur- 
^isbed,  they  would  have  arrived  at  Chicago  on  the  mom- 
^^S  of  October  18,  1882;  (21)  as  it  was  two  arrived  there 
^^  Thursday,  October  19,  1882,  a.  m.,  and  five  on  Friday, 
<^ctober  20,  1882,  at  5:45  p.  m.;  (22,  23,  24)  that  the  mar- 
2^t  value  of  hogs  in  Chicago,  on  Friday,  October  20,  was 
t7.36   per  hundred,  on  Saturday,  October  21,  was  $7.11, 
^^d  on  Monday,  October  23,  $6.81 ;  (25,  26,  27)  that  the  loss 
'I  the  hogs,  by  reason  of  depreciation  of  the  market,  was 
^1^0.08;  that  the  total  damages  of  the  plaintiffs  on  all  the 
rl^^^  Were  $825.97,  made  up  of  the  following  items,  to  wit : 
*king  care  of  and  feeding  stock,  $50;  shrinkage  on  hogs, 
^^tle,  and  sheep,  $408.35;  depreciation  in  value  on  hogs 
.,        sheep,  $172.58;  and  interest  on  the  above  sums  until 
^^'^Tidition  of  the  verdict,  $195.04. 
*^^  defendant  thereupon  moved  for  judgment  in  its  favor 
th    ^  t^he  verdict  and  record,  which  was  denied.   Thereupon 
.  .    /^^fendant  moved  to  set  aside  the  verdict,  and  for  a  new 
.    *>  ^pon  the  grounds  that  the  verdict  is  against  the  weight 
^    *^^  evidence,  and  for  errors  of  the  court  in  its  charge  to 
,        j^ry  and  in  its  rulings  on  the  trial,  and  because  the 
^^^ges  were  excessive  and  contrary  to  the  proofs,  which 
^^On  was  denied.    Thereupon,  and  upon  the  motion  of 
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the  plaintiffs,  judgment  was  ordered  in  their  favor  on  the 
special  verdict  for  $825.97  damages  and  costs.  From  tiie 
judgment  entered  thereon  accordingly  the  defendant  ap- 


For  the  appellant  there  was  a  brief  by  Jenkins^  Winkler 
cfe  Smithy  and  oral  argument  by  Mr.  J.  G.  Jenkins.  They 
contended,  inter  alia^  that  the  fact  that  the  railroad  com- 
pany  had  carried  and  still  offered  to  carry  live-stock  for 
hire  for  all  who  desired,  on  terms  as  to  duties,  liabilities, 
and  relations  not  recognized  by  the  law  of  common  carriers 
but  in  some  respects  variant  and  in  others  repugnant  thereto, 
did  not  make  it  a  common  carrier  of  live-stock.  Clevdand 
cfe  T.  R.  Co.  V.  Perkins,  17  Mich.  296.  Railroad  companies 
become  common  carriers  as  to  any  particular  kind  of  prop 
erty  only  so  far  as  they  hold  themselves  out  as  such.  Ox- 
lade  V.  M.  E.  R.  Co.  15  C.  B.  (K  S.),  68;  Jolmson  v.  Mid- 
land R.  Co.  4  Exch.  367;  Bank  v.  Champlain  Transp.  Co. 
23  Yt.  186,  ^6.  Railroad  companies  not  being  common 
carriers  as  to  live-stock,  and  the  common-law  liability  being 
thus  changed,  the  burden  of  proof  as  to  where  the  fault 
lies  rests  upon  the  plaintiff.  Rorer  on  Railroads,  1247^ 
1248,  and  note  1;  Id.  1261,  and  note  3;  Id.  1399,  1400,  and 
note  1;  Lamb  v.  C.  cfe  A.  R.  Co.  46  N.  Y.  271 ;  Pen^  v.  D. 
8.  W.  R.  Co.  36  Iowa,  102;  Knight  v.  N.  0.,  0.  cfe  O.  W. 
R.  Co.  15  La.  Ann.  105.  Statutes  like  sec.  1798,  R.  S.,  do 
not  apply  to  live-stock.  Rorer  on  Railroads,  1300;  Mick 
S.  cfe  N.  I.  R.  Co.v.  McDonough,  21  Mich.  165.  The  com- 
pany is  not  liable  for  shrinkage  of  the  cattle.  Ohio  <i  M. 
R.  Co.  V.  Dunbar,  20  III.  624,  628. 

G.  Stevens,  for  the  respondents,  argued,  among  other 
things,  that  as  all  the  proof  on  the  subject  of  the  defend- 
ant's ability  to  furnish  cars  was  within  its  own  control  the 
burden  of  proof  was  on  it  upon  that  question.  To  hold 
otherwise  would  be  to  place  all  shippers  at  the  mercy  of 
the  railroad  company,  and  would  be  a  practical  repeal  of 
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sec.  1798, 1R.  S.,  so  far  as  it  relates  to  this  subject.  Oreat 
Western  JS.  Co.  v.  Bacon,  30  111.  347;  Wheat  v.  Stats,  6  Mo. 
455;  LoveU  v.  Payne,  30  La.  Ann.  611;  Geuing  v.  State,  1 
McCord,  673;  HaehUl  v.  Comm.  3  B.  Mon.  342. 

Cassoday,  J.  There  is  no  finding  of  any  agreement  on 
the  part  of  the  defendant  to  have  the  cars  in  readiness  at 
the  stations  on  Taesday  morning,  October  17, 1882.  There 
is  no  testimony  to  support  such  a  finding.  One  of  the  plaint- 
iffs testified,  in  effect,  that  he  told  the  agent  that  he  would 
want  the  cars  on  the  morning  of  the  day  named ;  that  the 
agent  took  down  the  order,  put  it  on  his  book,  and  said, 
"All  right,"  he  would  try  and  get  them,  but  that  they 
were  short  because  they  were  then  using  more  cars  for  other 
purposes;  that  nothing  more  was  said.  It  appears  in  the 
case  that  the  cars  were  in  fact  furnished.  It  also  appears 
that,  as  the  shipments  were  made,  special  written  contracts 
therefor  were  entered  into  between  the  parties,  whereby 
it  was,  in  effect,  agreed  and  understood  that  the  plaintiffs 
should  load,  feed,  water,  and  take  care  of  such  stock  at  their 
own  expense  aad  risk,  and  that  they  would  assume  all  risk 
of  injury  or  damage  that  the-  animals  might  do  to  them- 
selves or  each  other,  or  which  might  arise  by  delay  of  trains; 
that  the  defendants  should  not  be  liable  for  loss  by  jump- 
ing from  the  cars  or  delay  of  trains  not  caused  by  the  de- 
fendant's negligence.  The  court,  in  effect,  charged  the 
jury  that  there  was  no  evidence  of  any  negligence  on  the 
part  of  the  defendant  causing  delay  in  any  train  after  ship- 
ment, and  hence  that  the  delay  of  the  two  cars  admitted  to 
have  been  furnished  in  time  was  not  before  them  for  con- 
Bideration.  This  relieves  the  case  from  all  liability  on  con- 
tract. It  also  narrows  the  case  to  the  defendant's  liability 
lor  the  delay  of  two  days  in  furnishing  the  five  cars  at  the 
stations  named,  as  ordered  by  the  plaintiffs,  and  in  the  ab- 
sence of  any  contract  to  do  so. 
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In  Richardson  v,  C.  <&  N.  W.  B.  Co.  61  Wis.  601, 18  Am. 
&  Eng.  R.  Cas.  530,  it  was,  in  eflfect,  held  competent  for  a 
railroad  company  engaged  in  the  business  of  transporting 
live  stock  to  exempt  itself  by  express  contract  "from  dam- 
age caused  wholly  or  perhaps  in  part  by  the  instincts,  habits, 
propensities,  wants,  necessities,  vices,  or  locomotion  of  such 
animals."  And  it  was  then  said :  "  Since  the  action  is  not 
based  upon  contract,  the  plaintiff  must  recover,  if  at  all, 
by  reason  of  the  defendant's  liability  as  a  common  carrier 
upon  mere  notice  to  furnish  cars  and  a  readiness  to  ship  at 
the  time  notified.  Did  such  notice  and  readiness  to  ship 
create  such  liability?  We  have  seen  that  a  carrier  of  live- 
stock may,  to  at  least  a  certain  extent,  limit  its  liability. 
Whether  the  defendant  was  accustomed  to  so  limit  its  lia- 
bility, or  to  carry  all  live-stock  tendered  upon  notice,  with- 
out restriction,  does  not  appear  from  the  record.  If  it  was 
accustomed  to  so  limit,  and  the  limitation  was  legal,  it 
should  at  least  have  been  so  alleged,  together  with  an  offer 
to  comply  with  the  customary  restriction.  If  it  was  ac- 
customed to  carry  all  live-stock  offered  upon  notice  and 
tender,  and  without  restriction,  then  it  would  be  diflScult  to 
see  upon  what  ground  it  could  discriminate  against  the 
plaintiff  by  refusing  to  do  for  him  what  it  was  constantly 
in  the  habit  of  doing  for  others." 

In  that  case  there  was  a  failure  to  allege  any  such  custom 
or  holding  out  on  the  part  of  the  defendant,  or  that  reason- 
able notice  had  been  given  to  the  defendant  to  furnish  suit- 
able cars  to  the  person  applying  therefor,  or  that  the  same 
was  within  its  power  to  do  so;  and  hence  the  demurrer  was 
sustained.  The  allegations  thus  wanting  in  that  case  are 
present  in  this  complaint.  It  is,  moreover,  in  effect  ad- 
mitted that  the  defendant  was  at  times,  when  able  to  do  so, 
engaged  in  the  transportation  of  live-stock  over  its  roads, 
one  line  of  which  runs  through  the  stations  in  question;  that 
it  was  accustomed  to  furnish  suitable  cars  therefor,  upon 
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reasonable  notice,  when  within  its  power  to  do  so;  and  to 
receive,  transport,  and  deliver  such  live-stock  with  reason- 
able dispatch,  but  only  upon  special  contracts  at  the  time 
entered  into  between  the  shipper  and  the  defendant,  and 
upon  such  terms  and  conditions  as  should  be  agreed  upon  in 
writing.  It  is,  moreover,  manifest  that  the  defendant  actu- 
ally undertook  to  furnish  the  cars  at  the  time  designated. by 
the  plaintiffs;  that  it  succeeded  in  furnishing  two  of  them 
on  time;  that  there  was  a  delay  of  two  days  in  furnishing 
the  other  five;  and  that  the  plaintiffs  were  willing  to,  and 
did,  submit  to  the  terms  and  conditions  of  carriage  imposed 
by  the  defendant  by  signing  the  special  written  contracts 
mentioned.  It  must  be  assumed,  also,  that  such  special 
written  contracts  were  substantially  the  same  as  all  con- 
tracts made  by  the  defendant  at  that  season  of  the  year  for 
the  shipment  of  similar  live-stock  under  similar  circum- 
stances. Otherwise  the  defendant  would  be  justly  charge- 
able with  unlawful  discrimination;  the  right  to  do  which 
the  learned  counsel  for  the  defendant  frankly  disclaimed 
upon  the  argument. 

We  are  therefore  forqpd  to  the  conclusion  that  at  the  time 
the  plaintiffs  applied  for  the  cars  the  defendant  was  engaged 
in  the  business  of  transporting  live-stock  over  its  roads,  in- 
cluding the  line  in  question,  and  that  it  was  accustomed  to 
furnish  suitable  cars  therefor,  upon  reasonable  notice,  when- 
ever it  was  within  its  power  to  do  so;  and  that  it  held  itself 
out  to  the  public  generally  as  such  carrier  for  hire  upon 
such  terms  and  conditions  as  v/ere  prescribed  in  the  written 
contracts  mentioned.  These  things,  in  our  judgment,  made 
the  defendant  a  common  carrier  of  live-stock,  with  such  re- 
strictions and  limitations  of  its  common-law  duties  and  lia- 
bilities as  arose  from  the  instincts,  habits,  propensities, 
wants,  necessities,  vices,  or  locomotion  of  such  aninials, 
under  the  contracts  of  carriage.  This  proposition  is  fairly 
deducible  from  what  was  said  in  Richardson  v.  0.  <&  JV.  W. 
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R.  Co,j  stipray  and  is  supported  by  the  logic  of  numerous 
cases.     J^orth  Penn,  R,  Oo,  v.  Commxercial  Bank^  123  U.  S. 
727;  Moultou  v.  St.  P.,  M.  dk  M.  R,  Co,  31  Minn.  85,  12 
Am.  &  Eng.  R.  Cas.  13;  Lindsley  v.  CI,  M.  A  Si.  P.  R.  Co, 
36  Minn.  630;  Evoma  v,  F.  R.  Co.  HI  Mass.  142;  Kimball 
V.  R.  <&  B.  R.  Co.  26  Vt.  247,  62   Am.  Deo.  567;  R!xford 
V.  Smtth,  52  K  H.  355;  Clarke  v.  R.  &  S.  R.  Co.  14  X.  Y. 
570,  67  Am.  Dec.  205;  South  <&  N.  A.  R.  Co.  v,  Henlein,  52 
Ala.  606;  Baker  v.  Z.  <&  N.  R.  Co.  10  Lea,  304,  16  Am.  & 
Eng.  R.  Cas.  149;  Philadelphia,  W,  d&  B.  R.  Co.  v.  Zehtnan^ 
56  Md.  209;  McFadden  v,  M.  P.  R.  Co.  92  Mo.  343;  3  Am. 
&  Eng.  Cyclop.  Law,  pp.  1-10,  and  cases  there  cited.    This 
is  in  harmony  with  the  statement  of  Pakke,  B.,  in  the  case 
cited  by  counsel  for  the  defendant,  that  "  at  common  law  a 
carrier  is  not  bound  to  carry  for  every  person  tendering 
goods  of  any  description,  hut  his  obligation  U  to  carry  ac- 
cording to  his  public  profes8io7i?^    Johnson  v.  Midland  R. 
Co.  4  Exch.  372.    Being  a  common  carrier  of  live-stock  for 
hire,  with  the  restrictions  and  limitations  named,  and  hold- 
ing itself  out  to  the  public  as  such,  the  defendant  is  bound 
to  furnish  suitable  cars  for  such  sV)ck,  upon  reasonable  no- 
tice, whenever  it  can  do  so  with  reasonable  diligence  with- 
out jeopardizing  its  other  business  as  such  common  carrier. 
Texas  &  P.  R.  Co.  v.  Nicholson,  61  Tex.  491 ;  Chicago  it  A. 
R.  Co.  V.  Erickson,  91  111.  613;  BaUentine  v.  N.  M.  R.  Co, 
40  Mo.  491;  Ouinn  v.  F".,  St.  L.  A  P.  R.  Co.  20  Mo.  App. 
453. 

Whether  the  defendant  could  with  such  diligence  so  fur- 
nish upon  the  notice  given,  was  necessarily  a  question  of 
fact  to  be  determined.  The  plaintiflFs,  as  such  shippers,  had 
the  right  to  command  the  defendant  to  furnish  such  cars. 
But  they  had  no  right  to  insist  upon  or  expect  compliance, 
except  upon  giving  reasonable  notice  of  the  time  when  they 
would  be  required.  To  be  reasonable,  such  notice  mnst 
have  been  suflBcient  to  enable  the  defendant,  with  reason- 
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able  diligenee  under  the  circumstances  then  existing,  to 
furnish  the  cars  without  interfering  with  previous  orders 
from  other  shippers  at  the  same  station,  or  jeopardizing  its 
business  on  other  portions  of  its  road.    It  must  be  remem- 
bered that  the  defendant  has  many  lines  of  railroad  scat- 
tered through  several  different  states.    Along  each  and  all 
of  these  different  lines  it  has  stations  of  more  or  less  im- 
portance.   The  company  owes  the  same  duty  to  shippers  at 
any  one  station  as  it  does  to  the  shippers  at  any  other  sta- 
tion of  the  same  business  importance.     The  rights  of  all 
shippers  applying  for  such  cars  under  the  same  circum- 
stances are  necessarily  equal.    No  one  station,  much  less 
any  one  shipper,  has  the  right  to  command  the  entire  re- 
sources of  the  company  to  the  exclusibn  or  prejudice  of 
other  stations  and  other  shippers.    Most  of  such  suitable 
cars  must  necessarily  be  scattered  along  and  upon  such  dif- 
ferent lines  of  railroad,  loaded  or  unloaded.     Many  will 
necessarily  be  at  the  larger  centers  of  trade.    The  conditions 
of  the  market  are  not  always  the  same,  but  are  liable  to 
fluctuations,  and  may  be  such  as  to  create  a  great  demand 
for  such  cars  upon  one  or  more  of  such  lines,  and  very  little 
upon  others.     Such  cars  should  be  distributed  along  the 
different  lines  of  road,  and  the  several  stations  on  each,  as 
near  as  may  be  in  proportion  to  the  ordinary  business  re- 
quirements at  the  time,  in  order  that  shipments  may  be 
made  with  reasonable  celerity.     The  requirement  of  such 
fair  and  general  distribution  and  uniform  vigilance  is  not 
only  mutually  beneficial  to  producers,  shippers,  carriers, 
and  purchasers,  but  of  business  and  trade  generally.     It  is 
tbe  extent  of  such  business  ordinarily  done  on  a  particular 
line,  or  at  a  particular  station,  which  properly  measures  the 
carrier's  obligation  to  furnish  such  transportation.    But  it 
is  not  the  duty  of  such  carrier  to  discriminate  in  favor  of 
the  business  of  one  station  to  the  prejudice  and  injury  of 
the  business  of  another  station  of  the  same  importance. 


Digitized  by 


Google 


382  SUPREME  COURT  OF  WISCONSIN, 

Ayres  and  another  ▼&  The  Chicago  &  Northwestern  B.  Co. 

These  views  are  in  harmony  with  the  adjudications  last 
cited. 

The  important  question  is  whether  the  burden  was  upon 
the  plaintiflFs  to  prove  that  the  defendant  might,  with  such 
reasonable  diligence  and  without  thus  jeopardizing  its  other 
business,  have  furnished  such  cars  at  the  time  ordered  and 
upon  the  notice  given;  or  whether  such  burden  was  upon 
the  defendant  to  prove  its  inability  to  do  so.  We  find  no 
direct  adjudication  upon  the  question.  Ordinarily,  a  plaint- 
iflf  alleging  a  fact  has  the  burden  of  proving  it.  This  rale 
has  been  applied  by  this  court,  even  where  the  complaint 
alleges  a  negative,  if  it  is  susceptible  of  proof  by  the  plaint- 
iff. ITepler  v.  State,  58  Wis.  46.  But  it  has  been  held 
otherwise  where  the  only  proof  is  peculiarly  within  the 
control  of  the  defendant.  MecJclem  v.  Blake,  16  Wis.  102; 
Beckmann  v.  Henn,  17  Wis.  412;  Nooncm  v.  Ilsley,  21  Wis. 
144;  Great  Western  B.  Co.  v.  Bacon,  30  111.  352;  Brovm  v. 
Brown,  30  La.  Ann.  511.  Here  it  may  have  been  possible 
for  the  plaintiffs  to  have  proved  that  there  were  at  the 
times  and  stations  named,  or  in  the  vicinity,  empty  cars,  or 
cars  which  had  reached  their  destination  and  might  have 
been  emptied  with  reasonable  diligence,  but  they  could  not 
know  or  prove,  except  b^^  agents  of  the  defendant,  that  any 
of  such  cars  were  not  subject  to  prior  orders  or  superior  ob- 
ligations. The  ability  of  the  defendant  to  so  furnish  with 
ordinary  diligence  upon  the  notice  given,  upon  the  princi- 
ples stated  was,  as  we  think,  peculiarly  within  the  knoivl- 
edge  of  the  defendant  and  its  agents,  and  hence  the  burden 
was  upon  it  to  prove  its  inability  to  do  so.  Where  a  ship- 
per applies  to  the  proper  agency  of  a  railroad  company 
engaged  in  the  business  of  such  common  carrier  of  live-stock 
for  such  cars  to  be  furnished  at  a  time  and  station  named, 
it  becomes  the  duty  of  the  company  to  inform  the  shipper 
within  a  reasonable  time,  if  practicable,  whether  it  is  unable 
to  so  furnish,  and  if  it  fails  to  give  such  notice,  and  has  in- 
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duced  the  shipper  to  believe  that  the  oars  will  be  in  readi- 
ness at  the  time  and  place  named,  and  the  shipper,  relying 
upon  such  conduct  of  the  carrier,  is  present  with  his  live- 
stock at  the  time  and  place  named,  and  finds  no  cars,  there 
would  seem  to  be  no  good  reason  why  the  company  should 
not  respond  in  damages.  Of  course,  these  observations  do 
not  involve  the  question  whether  a  railroad  company  may 
not  refrain  from  engaging  in  such  business  as  a  common 
carrier;  nor  whether,  having  so  engaged,  it  may  not  dis- 
continue the  same. 

The  court  very  properly  charged  the  jury,  in  effect,  that 
if  all  the  cars  had  been  furnished  on  time,  as  the  two  were, 
it  was  reasonable  to  presume,  in  the  absence  of  any  proof 
of  actionab  3  negligence  on  the  part  of  the  defendant,  that 
they  would  have  reached  Chicago  at  the  same  time  the  two 
did  — to  wit,  Thursday,  October  19,  1882,  a.  m.,  whereas 
they  did  not  arrive  until  Friday  evening.  This  was  in  time, 
however,  for  the  market  in  Chicago  on  Saturday,  October 
21, 1882.  This  necessarily  limited  the  recovery  to  the  ex- 
pense of  keeping,  the  shrinkage,  and  depreciation  in  value 
from  Thursday  until  Saturday.  Chicago  c&  A,  E.  Co.  v. 
Erickson,  91  111.  613.  The  trial  court,  however,  refused  to 
80  limit  the  recovery,  but  left  the  jury  at  liberty  to  include 
such  damages  down  to  Monday,  October  23,  1882.  For 
this  manifest  error,  and  because  there  seems  to  have  been  a 
mistrial  in  some  other  respects,  the  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 

£y  the  Cmtrt —  Ordered  accordingly. 

Seenote  to  this  case  in  87  N.  W.  Rep.  432.— Rep. 
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The  State,  Eespondent,  vs.  Hooub,  Appellant. 

'  March  6  —  March  27,  1888. 

Constitutional  Law:  Highways.  (1)  Notice  of  meeting  to  locate 
state  road  under  special  act:  When  general  law  applies,  (2)  Oath 
of  commissioners,  (S)  Bridges.  (4)  Width  of  hightcay,  (6) 
Compensation  for  property  taken. 

1.  The  fact  that  a  special  act  for  the  laying  out  of  a  state  road  makes 
no  provisiou  for  giving  notice  to  resident  owners  of  the  time  and 
place  of  meeting  of  the  commissioners  to  locate  the  road,  does  not 
invalidate  the  act,  as  in  such  case  the  provisions  of  the  Revised 
Statutes  apply  and  regulate  the  manner  of  giving  notice. 

3.  t^or  is  such  an  act  invalidated  hy  the  failure  to  provide  therein  that 

the  commissioners  shall  take  an  oath  before  entering  upon  the  dis- 
charge of  their  duties,  the  legislature  having  power  to  exempt 
**  inferior  officers  "  from  taking  an  oath. 
8.  A  special  act  for  the  laying  out  of  a  state  road  which  will  cross  a 
navigable  river  need  not  make  any  provision  for  building  a  bridge. 

4.  The  report  of  commissioners  appointed  to  lay  out  a  highway  failed 

to  state  the  width  of  the  highway,  but  the  survey  showed  the  cen- 
tre line  thereof.  Held,  that  this  was  sufficiently  definite  under 
sec.  1264,  R.  S.,  which  provides  that  all  public  highways  shall  be 
not  less  than  four  rods  wide. 

5.  Sec.  1815,  R.  S.,  provides  that  all  damages  occasioned  by  laying 

out  a  state  road  shall  be  paid  by  the  several  counties  in  which  it 
may  be  located,  and  that  every  person  claiming  such  damages 
shall  present  his  claim  to  the  county  board,  and  in  case  it  is  disal- 
lowed may  appeal  to  the  circuit  court.  Ch.  323,  Laws  of  1882, 
gave  to  the  commissioners  appointed  therein  the  same  power  as  to 
awarding  damages  as  is  conferred  by  law  upon  the  county  board. 
Held,  thut  this  was  a  sufficient  provision  for  compensation  for  the 
property  taken. 

APPEAL  from  the  Circuit  Court  tor  Pepin  County. 

Action  to  recover  the  statutory  penalty  for  obstruction 
of  a  highway.  Under  the  pleadings  the  issue  was  as  to  the 
existence  of  a  highway  at  the  point  of  obstruction,  and  this 
involved  the  validity  of  ch.  223,  Laws  of  1882,  and  the  le- 
gality of  the  proceedings  taken  by  the  commissioners  under 
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that  act.  Said  ch.  223  is  entitled  "An  act  to  provide  for 
laying  out  a  state  road  from  the  village  of  Misha  Mokwa  in 
the  county  of  Buffalo,  to  the  village  of  Pepin  in  the  county 
of  Pepin."  Its  provisions  will  sufficiently  appear  from  the 
opinion. 

The  court  directed  a  verdict  for  the  plaintiflF,  and  from 
the  judgment  entered  thereon  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  W.  F.  Bailey  and 
C,  M.  HiUia^'d^  and  oral  argument  by  Mr.  Bailey.  They 
contended  that  ch.  223,  Laws  of  1882,  is  unconstitutional 
for  the  following  reasons,  among  others :  (1)  It  does  not 
provide  for  giving  notice.  It  should  specify  a  personal  no- 
tice to  known  resident  owners,  of  the  time  and  place  of 
meeting  to  locate  the  road.  State  ex  rel.  Flin>t  v.  Fond  du 
Lac,  42  Wis.  298 ;  Sieferi  v.  Brooks,  34  Wis.  443.  It  should 
provide  for  notice  to  the  owners  of  the  time  and  place  of 
meeting  for  the  assessment  of  damages.  Siefert  v.  Brooks, 
34  Wis.  443;  Powers  v.  Bears,  12  id.  223;  Bums  v.  M.  R, 
Co.  16  Fed.  Rep.  177;  In  re  MiddlHown,  82  N.  Y.  201; 
Stuart  V.  Pal?ner,  74  id.  183;  Beckwith  v.  Beckwith,  22  Ohio 
St.  188.  (2)  It  does  not  provide  for  compensation.  It  does 
not  provide  for  ascertaining  the  damages  before  appropria- 
tion. Bohlman  v.  G.  B.  cfe  Z.  P.  R.  Co.  30  Wis.  105;  Nor- 
ton V.  Peck,  3  id.  714;  Powers  v.  Bears,  12  id.  214;  Brock 
V,  Eiden,  40  id.  681.  There  is  no  provision  for  review  of 
or  appeal  from  the  award  of  the  commissioners,  being  a 
denial  of  the  right  to  have  the  damages  assessed  by  a  jury. 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  571.  The 
award  is  not  binding  on  the  county.  The  right  to  sue  is 
not  compensation.  Mills  on  Em.  Dom.  sec.  132;  Shejpard- 
son  V.  M.  (&  B.  R.  Co.  6  Wis.  614;  Jff^orton  v.  Peck,  3  id. 
714.  There  is  no  pro^^sion  for  payment  of  the  award,  or 
fund  provided  in  the  hands  of  the  commissioners  to  pay  it 
from.  An  act  almost  similar  in  its  provisions  was  held  un- 
constitutional in  Langford  v.  Rainsey  Co.  16  Minn.  375. 
Vol.  71-25 
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The  provisions  of  the  act  of  1882  are  so  dissimilar  in  all  re- 
spects to  the  provisions  of  the  Revised  Statutes  upon  the 
subject  that  it  was  clearly  the  intent  of  the  legislature  that 
the  authority  of  the  commissioners  was  embraced  in  the 
act,  and  that  it  was  complete  and  exclusive  —  independent 
of  the  general  law.  Pettibone  v.  La  0,  <&  3f.  H.  Co.  14 
Wis.  443;  2  Dillon  on  Mun.  Corp.  613,  615,  note  4. 
.  For  the  respondent  there  was  a  brief  by  John  Frctser  and 
W.  P.  jBartletty  and  oral  argument  by  Mr.  Bartlett. 

Cole,  C.  J.  It  is  evident  this  judgment  must  be  affirmed 
if  ch.  223,  Laws  of  1882,  is  a  valid  enactment.  So,  the 
principal  question  to  be  considered  is  the  constitutionality 
of  that  law.  The  act  appoints  a  board  of  commissioners  to 
lay  out  and  establish  a  state  road  from  the  village  of  Misha 
Mokwa  in  the  county  of  BuflFalo,  on  the  most  feasible  route 
to  the  village  of  Pepin  in  the  county  of  Pepin.  It  gives  the 
commissioners  the  same  powers  as  are  conferred  by  the 
general  statute  on  county  boards  of  supervisors,  to  award 
damages  and  settle  with  any  parties  who  may  feel  aggrieved 
or  sustain  damages  by  the  laying  out  and  establishing  the 
road ;  and  it  makes  it  the  duty  of  the  commissioners,  within 
thirty  days  after  they  have  laid  out  the  road  or  such  part 
thereof  as  in  their  opinion  the  public  gopd  requires, —  but 
the  same,  in  any  event,  must  extend  into  both  counties, — 
to  cause  to  be  filed  in  the  oflBice  of  the  town  and  county 
clerks  of  the  counties  through  or  into  wl^ich  the  road  ex- 
tends, a  correct  copy  of  the  field-notes  and  plat  of  the  sur- 
vey thereof;  and  the  act  declares  that  on  and  after  the 
tiling  of  the  said  copy  of  the  field-notes  and  plat  of  survey  by 
the  commissioners  the  road  shall  be  a  public  highway  and 
be  deemed  to  be  opened  and  established  as  a  public  high- 
way. The  other  section  of  the  act  relates  to  the  compensa- 
tion of  the  commissioners,  but  has  no  bearing  upon  the 
question  as  to  the  validity  of  the  law. 
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Before  proceeding  to  notice  the  objections  taken  to  the 
act,  it  may  be  well  to  call  attention  to  a  remark  made  by 
Mr.  Justice  Taylor,  in  Jensen  v.  Polk  Co,  47  Wis.  298,  as  to 
the  power  of  the  legislature  to  enact  laws  of  this  character. 
He  says :  "  That  the  legislature  has  the  power  to  appoint 
commissioners  to  lay  out  and  establish  state  roads  can  only 
be  questioned  on  the  ground  that  it  is  prohibited  from  so 
doing  by  some  positive  provision  of  the  constitution.     Un- 
less the  power  is  taken  away,  it  is  clearly  a  legislative 
power,  and  can  be  exercised  by  the  legislature.    The  power 
has  been  exercised  by  the  territorial  legislature  during  the 
existence  of  the  territory,  and  by  almost  every  legislature 
since  the  formation  of  the  state.     By  the  amendment  of  the 
constitution  made  in  1871,  the  power  of  the  legislature  is 
clearly  recognized  by  limiting  its  exercise  to  certain  speci- 
fied cases.    The  language  of  the  amendment,  so  far  as  it 
relates  to  this  question,  is  as  follows:  *The  legislature  is 
prohibited  from  enacting  any  special  or  private  law    .    .     . 
for  laying  out,  opening,  or  altering  highways,  except  in 
cases  of  state  roads  extending  into  more  than  one  county.' 
This  amendment  of  the  constitution  is  a  clear  declaration 
that  the  power  to  pass  acts  for  laying  out,  establishing,  and 
opening  state  roads  is  a  legislative  power;  and  that  part  of 
the  amendment  was  adopted  for  the  express  purpose  of  re- 
straining and  limiting  the  power  previously  exercised  by  the 
legislature." 

Ther^  are  a  number  of  objections  taken  to  the  constitu- 
tionality of  ch.  223,  by  the  learned  counsel  for  the  defend- 
ant. He  says  truly  that  the  law  makes  no  provision  for 
giving  notice  to  the  resident  owners  of  the  time  and  place 
of  the  meeting  of  the  commissioners  to  locate  the  road.  This 
he  insists  is  a  fatal  defect,  which  invalidates  the  act.  To 
this  objection  it  is  answered  that  as  the  special  law  is  silent 
as  to  the  giving  of  notice,  the  provisions  of  the  general  stat- 
ute apply  and  regulate  the  manner  of  giving  notice.    It 
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seems  to  us  that  this  is  a  suflScient  answer  to  the  objection. 
Eesort  is  often  had  to  a  general  provision  as  a  guide  and 
aid  in  the  exercise  of  a  special  authority  or  jurisdiction 
over  a  particular  subject,  and  we  think  such  reference  must 
be  had  here.  Illustrations  of  the  justness  of  this  view  will 
occur  to  any  one  on  a  moment's  reflection.  The  Kevised 
Statutes  of  1878  contain  provisions  for  laying  out  state 
roads  where  it  is  not  otherwise  specially  provided  by  law. 
Sec.  1312  et8eq.  Provision  is  made  for  posting  copies  of 
the  special  law  under  which  the  commissioners  act,  and  for 
giving  notice  of  the  time  and  place  when  they  will  meet  to 
locate  the  road.  The  general  statute  is  full  and  explicit  on 
this  point,  and  makes  ample  provision  for  giving  notice  to 
all  affected  by«  the  proposed  highway.  In  this  case  the 
commissioners  complied  with  sec.  1313,  and  gave  the  no- 
tice therein  prescribed.  That  must  be  held  sufficient  as  to 
notice. 

But,  again,  it  is  objected  that  the  law  fails  to  provide  that 
the  commissioners  should  take  an  oath  before  entering  open 
the  discharge  of  their  duties.  As  a  matter  of  fact  it  appears 
that  the  commissioners  did  take  the  oath  prescribed  by 
sec.  28,  art.  IV,  of  the  constitution,  to  be  taken  by  members 
of  the  legislature  and  other  officers.  But  the  general  law 
makes  no  provision  for  the  commissioners  taking  an  oath, 
and  the  legislature  doubtless  had  power  to  exempt  them 
from  the  necessity  of  taking  an  oath  in  laying  out  a  state 
road.  The  section  of  the  constitution  just  referred  to  gives 
the  legislature  power  to  exempt  "  inferior  oflBcers  "  from 
taking  an  oath.  The  case  of  Lum^den  v,  Milwaukee^  8  Wis. 
485,  and  Bohlman  v.  G.  B,  <&  M.  R.  Co,  40  Wis.  158,  upon 
which  counsel  relies,  have  no  application  to  this  case.  In 
the  former  case,  where  the  constitution  had  provided  that 
no  municipal  corporation  shall  take  private  property  for 
public  use  against  the  consent  of  the  owner  without  the  ne- 
ijessity  thereof  being  first  established  by  a  jury,  it  was  held 
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that  the  jury  must  first  be  sworn  before  determining  such  ne- 
cessity. In  the  Bohlman  Case^  the  general  law  required  the 
commissioners  to  take  the  constitutional  oath,  and  it  was 
held  that  this  was  imperative,  and  that  the  commissioners 
had  no  right  to  act  without  taking  it.  The  distinction  be- 
tween those  cases  and  the  one  before  us,  where  the  legisla- 
ture has  seen  fit  to  exempt  the  commissioners  from  taking 
an  oath,  is  too  obvious  to  need  comment. 

The  road  crosses  a  navigable  river,  and  it  is  objected  that 
the  law  makes  no  provision  for  building  a  bridge  oyer  the 
stream,  so  as  to  render  the  highway  continuous.  The  spe- 
cial law  certainly  makes  no  provision  for  constructing  or 
working  the  highway  so  as  to  render  it  fit  for  public  travel, 
but  the  expense  of  opening  it,  of  erecting  bridges  where 
necessary,  would  fall  upon  the  towns,  and  in  some  cases 
partly  upon  the  counties,  in  which  it  is  located.  The  gen- 
eral law  fully  regulates  these  matters. 

Further,  it  is  said  the  return  of  the  commissioners  fails 
to  state  the  width  of  the  highway  laid  out.  The  survey 
shows  the  center  of  the  highway  as  laid,  and  the  general 
statute  applies  which  prescribes  that  all  public  highways 
shall  be  not  less  than  four  rods  wide.  Sec.  1264,  R.  S.  This 
is  suflBciently  definite  as  to  the  width  of  the  highway. 

The  last  objection  is  that  the  law  fails  to  provide  com- 
pensation for  the  property  taken  for  the  highway.  The 
commissioners  had  the  same  power  as  to  awarding  damages 
for  land  taken  as  is  conferred  by  law  upon  the  county  board 
of  supervisors.  When  the  county  board  lays  out  a  highway 
dnd  is  unable  to  agree  with  the  owner  as  to  the  damages, 
it  assesses  such  damages  for  every  parcel  taken,  which  are 
to  be  paid  by  the  town  in  which  the  highway  is  situated,  or 
by  such  town  and  any  other  town  or  towns,  in  such  propor- 
tion as  the  county  board  shall  direct  at  the  time  of  making 
the  order  laying  out  the  highway,  when  the  county  board 
deem  such  other  towns  benefited  thereby.     Sec.  1303,  R.  S. 
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In  respect  to  state  roads,  the  general  statute  provides  that 
all  damages  occasioned  by  laying  them  out  and  openiDg 
them  shall  be  paid  by  the  several  counties  in  which  the 
same  may  be  located ;  and  every  person  claiming  any  such 
damages  shall  present  his  claim  therefor  to  the  county  board 
of  the  county  in  which  his  lands  are  situated;  and  such 
board  is  required  to  act  upon  such  claims  and  allow  the  same 
or  such  part  thereof  as  they  shall  deem  just;  and  any  per- 
son whose  claim  is  disallowed  in  whole  or  in  part  may  ap- 
peal to  the  circuit  court  as  in  other  cases.  Sec.  1315.  So 
it  will  be  seen  that  as  to  the  amount  of  compensation  the 
owner  is  not  bound  by  the  award  of  the  commissioners,  bat 
may  appeal  to  the  circuit  court  when  the  county  board 
fails  to  allow  him  what  he  deems  just  and  equitable  for  his 
property  taken.  In  the  circuit  court,  of  course,  he  has  a 
judicial  determination  of  the  question  as  to  compensation 
by  a  jury  trial,  which  assesses  his  damages.  But  it  is  said  that 
this  is  not  making  compensation  to  the  owner  for  his  land 
appropriated  for  public  use,  but  is  giving  him  a  lawsuit  to 
determine  the  compensation.  In  this  state  the  law  is  firmly 
established  that  "  where  the  property  is  taken  for  public 
use  by  a  town  or  municipal  corporation  which  is  made  lia- 
ble to  the  owner  for  any  damage  sustained  by  reason 
thereof,  the  taxable  property  of  such  town  or  municipality 
constitutes  a  pledge  or  fund  to  which  the  owner  may  resort 
for  payment  in  the  manner  prescribed  with  absolute  certainty 
and  safety,  and  that  the  providing  of  such  a  method  of  en- 
forcing payment  out  of  such  a  pledge  or  fund  is  the  making 
of  just  compensation  for  the  property  taken,  within  the 
meaning  of  the  constitution."  Smeaton  v.  Martin^  57  Wis. 
364.  In  the  case  of  the  taking  of  private  property  for  pub- 
lic use  by  a  private  corporation,  a  distinction  is  made  and  a 
different  rule  obtains.  But  where  the  land  is  taken  by  a 
town  or  municipality  for  public  use,  the  fact  that  the  entire 
taxable  property  of  the  town  or  municipality  is  liable  for 
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its  payment,  and  to  which  the  owner  may  resort  to  enforce 
such  payment,  relieves  the  town  or  municipality  from  the 
necessity  of  making  actual  prepayment  before  appropriat- 
ing the  land  to  the  use  of  the  public.  The  highway  law, 
and  perhaps  other  laws  found  in  the  Eevision  or  Session 
Xaws,  go  upon  that  theory  as  to  compensation,  and  they 
have  been  deemed  valid  in  that  regard  since  the  early  de- 
cision of  barton  v.  Peck  (in  1854),  3  Wis.  714. 

This  disposes  of  all  the  material  objections  to  ch.  223, 
Laws  of  1882. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Lusted,  Eespondent,  vs.  The  Chicago  &  Nobthwestbbn 
Railway  Company,  Appellant. 

March  6—  March  S7, 1888. 

Equity:  Mistake:  Release  under  seal:  Failure  to  read:  Negligence, 

While  plaintiff  was  suffering  from  injuries  received  in  a  coUision  on 
the  railroad  of  the  defendant,  the  agent  of  the  latter  procured  him 
to  execute,  in  consideration  of  $50,  a  release  under  seal  of  all  claims 
against  the  defendant  by  reason  of  his  property  being  destroyed  at 
the  time  of  the  collision  and  also  for  personal  injuries  received  at 
that  time.  The  jury  found  that  the  subject  of  a  release  for  the 
injuries  was  not  talked  about  during  the  negotiations,  and  that 
neither  the  plaintiff  nor  the  agent  understood  that  the  release  cov- 
CTed  the  claim  for  such  injuries.  The  value  of  the  property  de- 
stroyed exceeded  $50.  The  release  was  not  read  to  the  plaintiff 
who  was  sick  in  bed,  and  when  handed  to  him  he  tried  to  read  it 
but  could  not  by  reason  of  dizziness  caused  by  the  injuries  to  his 
face  and  head.  Held,  that  the  release  as  to  the  personal  injuries  was 
not  binding,  and  plain tiff^s  ignorance  of  its  contents  was  not,  under 
the  circumstances,  the  result  of  such  negligence  as  would  preclude 
him  from  avoiding  the  release. 
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APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  to  recover  damages  for  personal  injuries  received 
by  the  plaintiff  in  a  collision  on  the  defendant's  railroad, 
alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant's servants.  The  answ^er  among  other  things  alleges 
that  after  the  collision  and  injury  the  plaintiff,  in  consider- 
ation of  a  sum  of  money  paid  to  him,  by  an  instrument 
under  seal,  released  and  discharged  the  defendant  from  all 
claims  and  demands  by  reason  of  the  claim  set  up  in  the 
complaint. 

There  was  a  special  verdict  relating  to  the  ei^ecution  of 
the  release,  the  substance  of  which  is  stated  in  the  opinion. 
There  was  also  a  general  verdict  in  favor  of  the  plaintiff, 
assessing  his  damages  at  $3,500.  A  motion  for  a  new  trial 
was  denied ;  and  from  the  judgment  entered  on  the  verdict 
the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Jenkins^  Winkler 
cfe  Smithy  and  oral  argument  by  Mr.  J.  O.  Jenkins.  They 
contended,  inter  alia^  that  the  release,  being  under  seal  and 
absolute,  can  only  be  avoided  for  fraud.  EUis  v.  JEssotiy  50 
Wis.  138,  146;  Randall  v.  Reynolds,  52  K  Y.  Super.  Ct. 
145;  Brown  v.  Cambridge,  3  Allen,  474;  Hanley  v.  Noyes^ 
35  Minn.  174.  The  failure  of  the  plaintiff  to  read  the  re- 
lease or  have  it  read  to  him  was  such  negligence  that  he 
cannot  now  ask  for  relief  in  equity.  Greenfield^s  Estate,  2 
Harr.  496;  Fuller  v.  Madison  M.  Ins.  Co.  36  Wis.  603-4; 
Sanger  V.  Dun,  47  id.  615,  620;  OuUiher  v.  C,  R.  I.  <k  P. 
R.  Co.  59  Iowa,  422-3;  Wallace  v.  C,  St.  P.,  M.  <6  O.  R 
Co.  67  id.  547;  Pennsylvania  R.  Co.  v.  Shea,  82  Pa.  St.  198, 
202.  The  plaintiff,  having  acted  upon  the  agreement  d& 
executed  by  him,  having  received  and  spent  the  money,  and 
having  never  tendered  a  return  until  after  this  action  was 
commenced,  cannot  now  be  heard  to  dispute  the  settlement 
or  be  permitted  to  recover.  Gould  v.  Bank,  86  N.  T.  75; 
Ludington  v.  Miller,  38  K  Y.  Super.  Ct.  478;  Kellogg  «• 
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Richardsy  14  Wend.  118,  119.  See,  also,  Stapleton  v.  King^ 
33  Iowa,  31-35;  State  v.  Gott,  44  Md.  341-349;  Coon  v. 
Knap^  8  N.  Y.  402;  Egglestmi  v.  Knickerbocker^  6  Barb.  458; 
HinMe  v.  M.  <&  St.  Z.  B,  Co.  31  Minn.  434;  Stockton  v.  Frey, 
4  Gill  (Md.),  406,  424;  Kcmaae  City  &  O.  B.  Co.  v.  Hicks, 
30  Kan.  288. 

For  the  respondent  there  was  a  brief  by  Rogers  <b  Hall, 
and  Geo.  W.  Bird,  and  oral  argument  by  Mr.  Bird  and 
Mr.  W.  H.  Bogers.  To  the  point  that  the  release  does  not 
prevent  a  recovery  for  the  personal  injuries  m  this  action, 
they  cited  Woodman  v.  Clapp,  21  Wis.  350;  Butler  v.  Be- 
gents,  32  id.  124;  Smith  v.  Schulenherg,  34  id.  41;  Schultz  v. 
a  cfe  N.  W.  B.  Co.  44  id.  645;  Bussian  v.  M.,  L.  S.  i&  TT: 
R.  Co.  56  id.  325;  Catiin  v.  Wheeler,  49  id.  507;  O'Ifeil  v. 
L  S.  I.  Co.  30  N.  W.  Eep.  (Mich.),  688;  C,  B.  I.  cfe  P.  B. 
Oo.v.  Lewis,  13  111.  App.  166,  109  111.  120;  Eagle  Packet 
Co.v.  Defries,  94  111.  598;  Codding  v.  Wood,  112  Pa.  St. 
371. 

CoLB,  C.  J.  Unless  the  plaintiflf  is  barred  from  a  recov- 
ery in  this  action  by  the  release  given  in  evidence,  the 
judgment  appealed  from  must  be  afflrmed.  The  plaintiff 
was  a  mail-agent,  and  was  injured  while  traveling  on  the 
defendant's  road,  by  a  collision  which  occurred  solely 
through  the  negligence  of  an  engineer  in  charge  of  and 
running  an  engine  on  its  road.  It  is  not  claimed  that  the 
plaintiff  was  at  fault,  or  contributed  in  any  way  through 
want  of  care  to  produce  the  injuries  he  sustained.  When 
injured  he  was  in  the  discharge  of  his  duties  as  mail-route 
agent,  and  doubtless  held  the  relation  of  a  passenger  to  the 
company  at  the  time  of  the  collision.  Besides  personal  in- 
juries, the  plaintiff  lost  some  money  and  property  in  conse- 
quence of  the  car  taking  fire  on  which  he  was  riding.  The 
accident  happened  in  the  forenoon  on  the  26th  of  October, 
1SB6,  soon  after  the  regular  passenger  train  going  east  had 
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left  Pine  Bluff  station.  The  plaintiff  rode  on  the  train  to 
Madison,  and  was  first  taken  to  the  Sisters'  Hospital,  where 
his  wounds  were  dressed  by  Drs.  Fox  and  Boyd.  He  had 
a  scalp  wound,  or  cut  on  the  head,  but  there  was  no  appar- 
ent injury  to  the  fikull,  and  his  face,  neck,  and  hands  were 
burned  or  scalded  to  some  extent.  Soon  after  his  wounds 
were  dressed,  he  was  taken  in  a  carriage  to  the  residence  of 
Mr.  Eogers,  in  this  city,  a  brother-in-law.  There  he  re- 
mained, from  Tuesday  of  the  week  he  was  hurt,  until  the 
following  Friday  afternoon,  when  he  returned  to  his  home 
in  Lancaster.  On  Thursday,  the  28th  of  October,  Mr. 
Bichards,  the  claim-agent  of  the  defendant,  in  company 
with  Dr.  Boyd,  visited  the  plaintiff  at  the  house  of  Mr. 
Eogers,  and,  after  some  negotiations,  the  plaintiff  signed 
an  instrument  under  seal,  which  w^as  in  substance  as  fol- 
lows: "In  consideration  of  the  sum  of  fifty  dollars,  to  me 
in  hand  paid  by  the  Chicago  dk  Northwestern  Railway 
Company^  the  receipt  whereof  is  hereby  confessed,  I  hereby 
release  and  forever  discharge  said  railway  company  from  all 
claims  and  demands  which  I  now  have  or  may  have  against 
it  by  reason  of  property  belonging  to  me  which  was 
burned  in  a  wreck  near  Pine  Bluff,  October  26,  1886,  and 
for  injuries  received  by  me  at  the  same  time;  said  wreck 
oaused  by  an  engine  colliding  with  the  train  upon  which  I 
was  riding."     The  instrument  was  dated  and  signed. 

The  testimon}"  is  conflicting  as  to  what  conversation  was 
had  between  the  plaintiff  and  Mr.  Eichards,  the  claim- 
agent,  prior  to  the  signing  of  this  release,  and  as  to  the  cir- 
cumstances attending  its  execution.  The  jury  found,  in 
answer  to  questions  submitted,  that  the  money  was  not 
paid  upon  the  understanding,  by  the  claim-agent,  that  it 
was  in, full  of  all  claims  growing  out  of  the  accident;  that 
the  plaintiff  signed  the  release  without  knowing  it  con- 
tained a  clause  releasing  claims  for  personal  injury,  and 
that  he  would  not  have  signed  it  had  he  known  it  contained 
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such  a  clause;  and  that  the  subject  of  a  release  for  personal 
i^iuries  was  not  talked  about  during  the  negotiations;  that 
tlie  plaintiff  at  the  time  of  the  negotiations  was  conscious 
and  rational,  and  had  an  opportunity  to  read  and  under- 
stand the  contents  of  the  release;  that  he  used  the  money 
jpeceived,  and  never  tendered  it  back  to  the  defendant  until 
after  the  commencement  of  this  action. 

The  learned  circuit  judge  declined  to  submit  a  question 
ijvhether  the  defendant's  agent  made  any  false  representa- 
tions to  the  plaintiff  as  to  the  contents  of  the  release  when 
it  was  signed,  because  he  thought  there  was  no  evidence 
that  any  false  statements  or  representations  in  express 
terms  were  made.     It  is  true  that  there  is  no  evidence  that 
any  actual  fraud  was  practiced  by  the  agent  to  prpcure  the 
plaintiff's  signature  to  the  paper;  still  it  is  difficult  to  con- 
ceive how  the  clause  releasing  all  claims  for  personal  in- 
juries was  inserted  therein  without  the  knowledge  of  the 
agent,  who  himself  drew  up  the  instrument,  as  we  under- 
stand the  testimony.     But,  in  view  of  the  finding  of  the 
jnry.  we  must  assume  that  the  agent  inserted  that  clause 
by  mistake ;  for  it  is  found  that  neither  the  plaintiff  nor  the 
agent  understood  or  knew  that  the  instrument  contained  a 
clause  releasing  the  claim  for  personal  injuries.     The  con- 
clusion is  inevitable  that  the  clause  releasing  the  claim  for 
Pc^'sonal  injuries  was  inserted  in  the  release  either  through 
pff/'0  mistake,  or  by  error  on  the  part  of  the  agent  of  the 
^y^/7clant  in  reducing  it  to  writing,  who  did  not  intend 
^      a^otual  wrong  or  bad  faith.     Upon  either  hypothesis, 
th&  ^'^estion  is,  Does  the  release  bind  the  plaintiff,  or  may 
be  sliow  that  he  did  not  understand  it  and  would  not  have 
gign^cj  it  had  he  known  that  it  contained  that  clause? 

''^t^^  learned  counsel  for  the  defendant  insists  that  the  re- 
leaso  is  binding  unless  it  appears  that  it  was  procured  by 
fra-vi<j .  consequently  that  the  evidence  admitted  against  ob- 
jeotion,  that  the  plaintiff  did  not  read  or  understand  the 
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release  when  he  executed  it,  was  incompetent,  and  should 
have  been  excluded.  We  suppose  the  doctrine  is  well  se^ 
tied  that  courts  relieve  against  mistakes,  as  well  as  frauds, 
in  written  instruments.  A  mistake  is  a  ground  for  setting 
aside  settlements;  or  where  there  is  a  material  mistake 
in  a  written  instrument,  either  through  the  error  of  the 
draughtsman  in  reducing  the  agreement  to  writing  or  by 
the  omission  or  insertion  of  a  stipulation  contrary  to  the  in- 
tention of  the  parties,  courts  relieve  against  and  correct  the 
mistake.  A  strong  illustration  of  this  is  afforded  by  the 
case  of  Green  Bay  <&  M.  Canal  Co.  v.  Hewitty  62  Wis.  316, 
where  a  deed  was  corrected  and  reformed  so  as  to  accord 
with  the  intention  of  the  parties.  Indeed,  the  cases  are 
numerous  of  the  correction  of  a  mistake  made  in  reducing 
an  agreement  to  writing,  as  well  as  of  avoiding  the  effect 
of  an  instrument  entered  into  through  mistake  or  ignorance 
of  its  real  character,  where  such  ignorance  is  not  attribu- 
table to  the  negligence  of  the  ignorant  party.  It  certainly 
cannot  be  necessary  to  cite  authorities  in  support  of  these 
familiar  propositions.  We  are  confident  the  learned  coun- 
sel for  the  defendant  would  not  controvert  them. 

As  to  the  case  before  us,  the  decided  weight  of  testimony 
supports  the  conclusion  that  the  matter  of  personal  injuries 
was  not  talked  about  or  considered  when  the  release  was 
executed.  The  explanation  may  be  (probably  is)  that  such 
injuries  were  not  deemed  serious.  The  agent  himself  says, 
in  substance,  that  in  their  negotiations  the  plaintiff  seemed 
to  place  the  most  stress  upon  his  property  lost  and  the  ex- 
pense of  his  sickness,  and  did  not  dwell  upon  his  personal 
injuries.  If  his  real  pecuniary  loss  was  made  good,  and 
his  doctors'  bills  paid,  he  seemed  satisfied,  "  and  would  call 
it  even."  Dr.  Boyd  did  not  remember  that  anything  was 
said  in  the  conversation  about  personal  injuries.  The  plaint- 
iff remarked  that  $50  was  paying  for  the  personal  property, 
and  that  the  government  would  allow  him  for  his  time  lost, 
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and  that  would  compensate  him,  it  being  understood  that 
the  defendant  would  pay  the  doctors'  bills.  The  jury  was 
fully  warranted  in  finding  that  the  subject  of  a  release  for 
personal  injuries  was  not  talked  about  duriug  the  negotia- 
tions; also,  that  the  plaintiff  did  not  know  that  the  instru- 
ment contained  the  clause  releasing  all  claim  for  personal 
damages  when  he  signed  it.  It  is  perfectly  clear  that  the 
$50  paid  only  made  good  in  part  the  loss  of  personal  prop- 
erty. It  certainly  was  not  intended  to  apply  on  any  claim 
of  damages  for  personal  injury.  The  loss  in  property 
considerably  exceeded,  according  to  the  plaintiff's  testi- 
mony, $50. 

The  further  question  then  arises.  Was  the  ignorance  of 
the  plaintiff  of  the  clause  contained  in  the  instrument  re- 
leasing all  claim  of  personal  injury,  the  result  of  such  neg- 
ligence on  his  part  as  precludes  him  from  avoiding  it?    As 
to  that  point  we  are  constrained  to  say,  without  imputing 
to  the  agent  who  obtained  the  release  any  conscious  bad 
faith  in  the  transaction,  that  he  obtained  it  at  such  a  time 
and  under  such  circumstances  as  show  that  he  acquired  an 
undue  advantage,  akin  in  law  to  a  species  of  fraud.    There- 
fore we  are  satisfied  from  all  the  evidence  that  it  would  be 
against  good  conscience  to  allow  the  defendant  to  have  the 
benefit  of  the  release  thus  acquired  and  hold  the  plaintiff 
to  its  terms.     The  parties  were  not  standing  upon  an  equal 
footiog  in  the  negotiation.     The  plaintiff  was  sick  in  bed ; 
^^ring  from  an  injury  to  hia  face  and  head,  which  proved 

rFe  serious.    True,  he  was  conscious  and  rational,  and  his 
to 
collection  of  events  was  clear,  but  the  interview  was  quite 

bfi^f ,  and  it  is  a  fair  inference  that  the  plaintiff  was  in  no 

oontclition  to  read  and  fully  comprehend  the  release.     He 

^ys,  in  regard  to  his  condition,  that  the  release  was  not 

Jf^^d  to  him,  but  handed  to  him  to  read ;  that  he  tried  to 

^^^^  it  and  could  not.    He  adds:  "I  had  tried  three  times 

^  8^t  up  that  morning.    Each  time  I  raised  up  I  was  seized 
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with  dizziness  and  could  not  see  anj'thing,  and  would  lie 
down  each  time.    The  time  the  paper  was  handed  me  the 
same  dizziness  came  upon  me  as  it  had  before,  and  I  could 
not  see  anything;  everything  was  a  blur  before  my  eyes. 
For  that  reason  I  did  not  read  the  paper."    It  is  quite  prob- 
able he  might  have  been  less  on  his  guard  in  signing  the 
paper  because  so  little  (if  anything)  had  been  said  about 
his  personal   injuries.      He  supposed   he  was  being  paid 
merely  for  his  property  lost.     Under  these  circurastances, 
we  think  the  ignorance  of  the  plaintiff  of  the  contents  of 
the  release  cannot  be  said  to  be  the  result  of  such  want  of 
diligence  on  his  part  as  to  preclude  him  from  the  right  to 
avoid  it.     The  case,  in  all  of  its  features,  comes  strictly 
within  the  decision  ot  Schultz  v,  (7.  A  JV.  W.  R.  Co.  44  Wis. 
638,  and  Russian  v.  Jff.,  Z.  S.  db  W.  H.  Co,  56  Wis.  326.  In 
those  cases  there  was  a  release  apd  discharge  of  all  claim 
for  personal  injuries,  under  seal;  yet  it  was  held  that  the 
plaintiff  was  not  bound  by  it.    We  think  the  cases  were 
rightly  decided,  and  are  not  disposed  to  overrule  them,  not- 
withstanding criticisms  made  upon  them.     In  the  cases  of 
Miller  V.  Madison  MuL  Ins,  Co.  36  Wis.  699,  and  Sanger  v. 
Dun^  47  Wis.  615,  the  parties  were  not  relieved  from  the 
agreements  in  consequence  of  being  ignorant  of  their  con- 
tents, because  such  ignorance  was  justly  attributable  to 
gross  negligence  on  their  part.     The  cases  are  clearly  dis- 
tinguishable, in  fact  and  principle,  from  those  in  44  and 
56  Wis. 

The  trial  court  in  effect  held  that  the  burden  of  impeach- 
ing the  release  was  upon  the  plaintiff,  who  must  show  with 
reasonable  certainty  that  it  was  not  intended  to  include  the 
claim  for  personal  injury;  and  the  jury  were  told  that  if 
the  plaintiff  signed  it  after  the  subject  of  his  injuries  was 
talked  over,  understanding  that  it  was  a  release  of  that 
claim,  whether  he  then  knew  the  extent  of  his  injuries  or 
not, —  if  he  executed  the  instrument  understandingly,—  he 


Digitized  by 


Google 


JANUABY  TERM,  1888.  399 

t 

Reed  vb.  The  Chicago,  Milwaukee  &  St  Paul  R  Co. 

was  bound  by  it.  Under  the  charge,  the  jury  found  the 
verdict  which  we  have  referred  to.  There  is  no  ground  for 
charging  the  plaintiff  with  culpable  neglect  in  failing  to 
read  and  know  the  contents  of  the  release.  Ignorance  of 
it«  contents,  under  the  circumstances,  is  not  prejudicial  to 
his  rights.  It  would  be  against  good  conscience  and  all 
rules  of  fair  dealing  to  allow  the  defendant  to  have  the  ad- 
vantage of  the  release  obtained  in  the  manner  it  was.  The 
agent  seemed  to  be  conscious  that  he  made  a  sharp  bargain 
in  the  transaction.  He  says :  "  I  paid  him  $50.  I  did  think 
I  got  out  of  it  pretty  cheap."  It  would  be  most  inequitable 
and  unjust  to  hold  the  release  conclusive  in  view  of  all  the 
facts  disclosed  in  the  record.  This  disposes  of  the  material 
question  in  the  case. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Reed,  Respondent,  vs.  The  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Appellant. 

March  6  — March  27, 1888. 

(U  V  Negligence:  Injury  to  land  by  fire:  Proof  of  title.  fSj  Evidence: 
Certificate  of  clerk  of  commissioners  of  public  lands.  (4,  6 J  New 
trial:  Mistake  of  law:  Discretion:  Review  on  appeal 

1.  In  an  action  to  recover  damages  for  negligence  in  setting  a  fire  which 

borned  over  vacant  and  uncultivated  land  (and  especially  wjiere 
continuing  damage  by  reason  of  reduced  productiveness  is  claimed), 
it  is  incumbent  upon  the  plaintiff  to  prove  his  title. 

2.  In  such  an  action  a  quitclaim  deed  to  the  plaintiff,  together  with 

oral  testimony  (admitted  without  objection)  that  he  owned  the 
land,  and  evidence  that  through  an  agent  he  gathered  the  crop  of 
cranberries  therefrom,  is  held  to  prove,  prima  facie^  his  title,  and 
to  cast  upon  the  defendant  the  burden  of  proving  that  the  plaintiff 
was  not  the  owner. 
8.  A  certificate  signed  by  the  chief  clerk  of  the  commissioners  of  the 
public  lands,  and  having  the  seal  of  such  commissioners  affixed,  to 
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the  effect  that  at  a  certain  time  a  person  named  purchased  certain 
lands  from  the  state,  and  that  patents  therefor  were  duly  issued  to 
him,  is  not  admissible  in  evidence. 

4.  If  a  new  trial  be  granted  solely  by  reason  of  a  misapprehenaion  of 

the  law,  the  order  granting  the  same  will  be  reversed  on  appeal 
But  it  must  clearly  appear  that  such  was  the  sole  ground  of  the 
order. 

5.  In  this  case  the  plaintiff  introduced  considerable  testimony  for  the 

purpose  of  proving  the  alleged  negligence  of  the  defendant,  and 
which  had  a  bearing  on  that  question ;  and  it  is  probaUy  true  that 
there  is  some  doubt  as  to  what  inferences  may  properly  be  deduced 
from  such  testimony.  The  circuit  court  having  held,  on  a  motion 
for  a  new  trial,  contrary  to  its  ruling  on  the  trial,  that  the  testi- 
mony was  sufficient  to  send  the  question  to  the  jury,  this  coort 
affirms  the  order  granting  a  new  trial,  without  reviewing  sacli 
conflicting  rulings  of  the  court  below. 

APPEAL  from  the  Circuit  Court  for  Juneau  County. 

The  complaint  alleges,  in  substance,  that  the  plaintiff  is 
the  owner  in  fee  of  a  tract  of  land  consisting  of  seven  forty- 
acre  lots,  described  in  the  complaint,  Ihrough  which  tract 
the  railway  of  the  defendant  company  is  constructed  and 
operated;  that  through  the  negh'gence  of  the  railway  com- 
pany, its  servants  and  employees,  fire  was  communicated 
from  its  locomotives,  at  three  several  times,  to  dry  grass 
and  other  combustible  materials  which  the  company  had 
negligently  suffered  to  accumulate  and  remain  on  its  right 
of  way,  from  whence  the  fires  spread  and  burned  over  por- 
tions of  the  plaintiffs  land,  destroying  large  quantities  of 
cranberry  vines,  shoots,  and  berries  growing  thereon,  of 
great  value,  and  greatly  injuring  and  decreasing  the  pro- 
ductiveness of  such  land.    The  damage  occasioned  by  each 
fire  is  stated  as  a  separate  cause  of  action.     These  are  al- 
leged to  have  occurred  in  August,- 1883,  July  6,  1886,  and 
July  24,  1886,  respectively.     The  damages  claimed  for  the 
fii-st  fire  are  $5,000;  for  the  second,  $11,500;  and  for  the 
third,  $1,918. 

The  answer  denies  the  plaintiffs  title  to  the  land  de- 
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scribed  in  the  complaint,  and  the  negligence  charged  therein ; 
also  that  the  plaintiff  was  damaged  by  the  fires. 

At  the  close  of  the  trial  the  court  held  that  there  was  no 
testimony  tending  to  prove  the  negligence  of  the  defendant 
company  in  respect  to  the  two  fires  of  July,  1886,  and  sub- 
mitted to  the  |ury  only  the  question  of  the  liability  of  the 
company  for  the  damages  caused  by  the  fire  of  1883.  The 
jury  returned  a  verdict  for  the  plaintiff,  assessing  his  dam- 
ages at  six  cents.  Thereupon  the  plaintiff  moved  the  court 
to  set  aside  the  verdict  and  for  a  new  trial.  The  motion 
was  granted.  The  order  granting  the  same  was  as  follows: 
"  After  a  careful  examination  of  a  portion  of  the  testimony 
written  out  by  the  reporter,  and  authorities  to  which  I  have 
been  referred  since  the  motion  of  the  plaintiffs  counsel  to 
set  aside  the  nonsuits  and  the  verdict  and  for  a  new  trial,  I 
have  come  to  the  conclusion  that  in  the  present  state  of  the 
testimony  the  nonsuits,  and  especially  that  on  the  second 
count  in  the  complaint,  ought  not  to  have  been  granted; 
that  the  question  whether  or  not  there  was  negligence  on 
the  part  of  the  defendant  company  in  consequence  of  the 
condition  of  its  right  of  way  at  the  time  of  the  fire  in  July, 
ought  to  have  been  submitted  to  the  jury.  For  this  reason 
the  entire  motion  is  granted,  and  a  new  trial  granted  on  the 
entire  complaint.^'    The  defendant  appeals  from  such  order. 

For  the  appellant  there  was  a  brief  by  John  W.  Cary^  at- 
torney, and  Burton  Hanson  and  John  T.  Fishy  of  counsel, 
and  oral  argument  by  Mr.  Fish. 

For  the  respondent  there  was  a  brief  by  Cwrter  <6  Carter, 
and  oral  argument  by  Mr.  C.  S.  Carter. 

Lyon,  J.  L  The  title  to  the  lands  alleged  to  have  been 
injured  by  the  negligence  of  the  defendant  company  is  put 
in  issue  by  the  pleadings.  Such  lands  were  vacant  and  un- 
cultivated. On  the  authority  of  several  cases  heretofore 
^judicated  by  this  court,  it  was  incumbent  upon  the  plaint- 
VoL.71  — ac 
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rff  to  prove  his  title.  McNarra  v.  C.  &  N.  W.  R.  Co.  41 
Wis.  69;  Hungerford  v.  Bedford,  29  Wis.  345.  Moreover, 
the  plaintiff  claims  for  continuing  damage  by  reason  of  the 
reduced  productiveness  of  his  land.  Probably,  on  the  au- 
thority of  Winchester  v.  Sf^evens  Point,  58  Wis.  350,  it  was 
incumbent  upon  him  to  prove  his  title,  even  though  he  was 
in  actual  possession  of  the  land  at  the  time  of  the  alleged 
injury. 

It  is  maintained  on  behalf  of  the  defendant  that  the 
plaintiff  made  no  proof  of  any  title  to  the  lands  in  ques- 
tion, and  that  a  motion  for  a  nonsuit,  made  during  the  prog- 
ress of  the  trial,  although  based  only  upon  the  alleged 
want  of  proof  of  defendant's  negligence  or  of  damage  to 
the  plaintiff,  should  have  been  granted  for  such  want  of 
proof  of  the  plaintiff's  title.  Counsel  for  the  defendant  in- 
voke the  rule  laid  down  in  Maxwell  v.  Hartmann,  50  Wis. 
660,  and  since  followed  in  many  cases,  that  the  respond- 
ent's exceptions  are  available  to  sustain  a  judgment  in  his 
favor. 

To  prove  his  title,  plaintiff  offered  in  evidence  a  certifi- 
cate signed  by  the  chief  clerk  of  the  state  commissioners  of 
public  lands,  to  which  was  affixed  the  seal  of  such  commis- 
sioners, to  the  effect  that  in  October,  1873,  one  Thomas 
Miller  purchased  the  lands  described  in  the  complaint  from 
the  state,  and  that  patents  were  duly  issued  to  him  there- 
for. This  certificate  was  received  in  evidence  against  the 
objection  and  exception  of  the  defendant.  It  is  very  clear 
that  the  admission  of  this  document  was  error.  We  are 
aware  of  no  law  giving  the  force  of  evidence  to  such  a 
certificate. 

The  plaintiff  also  read  in  evidence  a  quitclaim  deed  of 
the  same  land,  duly  executed  by  Miller  to  him  June  2% 
1881,  and  testified,  without  objection  (as  did  several  other 
witnesses),  that  he  owned  such  land.  It  also  appeared  that 
he  had  an  agent  in  the  vicinity  to  look  after  the  land,  and 
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that  he  contracted  with  such  agent  to  gather  the  berries 
therefrom  in  1886  and  1886.  The  crop  was  gathered  by 
the  agent  in  1885,  and  the  plaintiff  received  a  share  thereof 
pursuant  to  such  contract.  The  crop  of  1886  was  destroyed 
by  the  fires. 

We  think  the  above  testimony,  excluding  such  certificate, 
proved,  prima  facie^  the  title  of  the  plaintiff,  and  cast  the 
burden  of  proof  upon  the  defendant  to  show,  if  it  could, 
that  some  other  person  was  the  owner  of  the  land.  To 
hold  otherwise,  especially  when  there  was  no  suggestion  of 
an  adverse  title,  would  be  altogether  too  strict  and  tech^ 
nical  an  application  of  the  rules  of  evidence  on  the  subject 
of  proof  of  title  in  actions  for  injuries  to  real  property. 

11.  It  is  well  settled  that  if  a  new  trial  be  granted  solely 
by  reason  of  a  misapprehension  of  the  law,  the  order  grant- 
ing the  same  will  be  reversed  on  appeal.  BushneU  v.  Scoit, 
21  Wis.  451 ;  Joruss  v.  Evans,  28  Wis.  168;  Dufy  v.  C.ibN. 
W,  R.  Co.  34  Wis.  188;  Walter  A.  Wood  R.  (b  M.  M.  Co. 
V.  Stenelj  ante,  p.  71.  But  the  above  cases,  or  at  least  some 
of  them,  hold  that  it  must  clearly  appear  that  such  was  the 
sole  ground  of  the  order.  Failing  in  this,  the  hypothesis 
that  the  discretionary  power  of  the  court  was  also  exerted 
is  not  excluded.  It  is  elementary  that  the  exercise  of  dis- 
cretion by  the  court  in  a  proper  case  will  not  be  disturbed 
unless  it  clearly  appears  that  the  court  has  exercised  its  dis- 
cretion improperly.  We  are  of  the  opinion  that  this  rule  19 
unaffected  by  the  circumstance  that  the  order  granting  a 
new  trial  is  based  in  part  upon  an  erroneous  proposition, 
either  of  law  or  of  fact. 

True,  the  order  appealed  from  in  the  present  case  recites, 
in  substance,  that  the  judge  was  of  the  opinion  that  there 
was  sufficient  testimony  tending  to  prove  the  negligence  of 
the  defendant,  as  charged  in  the  second  and  third  causes  of 
action  in  the  complaint,  to  send  that  question  to  the  jury; 
but  it  does  not  state,  and  there  is  nothing  in  the  record  to 
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warrant  the  inference,  that  this  was  the  sole  ground  upon 
which  the  new  trial  was  granted. 

Without  going  into  an  extended  discussion,  it  may  justly 
be  said  there  is  sufScient  in  the  case  to  preclude  a  ruling 
that  the  granting  of  a  new  trial  was  an  abuse  of  discretion; 
but,  without  determining  the  question  whether  the  testi- 
mony does  or  does  not  tend  to  show  t^at  the  fires  were  neg- 
ligently set,  we  are  constrained  to  sustain  the  order  as  a 
proper  exercise  of  the  discretion  of  the  court.  Considerable 
testimony  was  introduced  on  the  trial  by  the  plaintiff  for 
the  purpose  of  proving  the  alleged  negligence  of  the  de- 
fendant as  charged,  and  which  had  a  bearing  upon  that 
question.  It  is  probably  true  that  there  is  some  doubt  as 
to  what  inferences  may  properly  be  deduced  from  such  tes- 
timony. In  such  a  case,  if  the  circuit  court  holds,  on  a  mo- 
tion for  a  new  trial,  contrary  to  his  ruling  on  the  trial,  that 
the  testimony  was  sufficient  to  send  the  question  to  the 
jury,  we  are  inclined  to  think,  and  for  the  purposes  of  this 
case  we  hold,  that  the  appellate  court  should  not  review- 
such  conflicting  rulings  on  an  appeal  from  an  order  grant- 
ing a  new  trial,  but  should  permit  the  case  to  go  to  another 
jury  unembarrassed  by  any  intimation  of  an  opinion  upon 
the  weight  and  effect  of  the  testimony  given  on  the  former 
trial.     •  ♦ 

For  these  reasons  we  must  sustain  the  order  granting  a 
new  trial,  without  determining  the  question  of  negligence. 

By  the  Court —  Order  affirmed. 

See  note  to  this  case  in  87  N.  W.  Rep.  225.— Rep. 


Digitized  by 


Google 


JANUAEY  TEKBI,  1888.  406 


McMillen,  Adm'r,  etc.  vs.  Mason  and  others,  imp. 


MoMiLLEN,  Administrator,  etc.,  Appellant,  vs.  Mason  and 
others,  imp.,  Respondents. 

March  7— March  t7, 1888. 

Equity:  Cancellation  of  mortgage:  Adequate  remedy  at  law, 

L  Id  an  action  to  cancel  a  mortgage  which  had  been  assigned  to  the 
defendants  and  which  was  a  lien  superior  to  any  claim  of  the 
plaintiff,  a  complaint  showing  that  the  mortgage  was  valid  when 
given,  and  not  showing  that  it  had  been  paid  or  anything  which 
should  preclude  the  defendants  from  purchasing  it,  is  held  not  to 
state  a  cause  of  action. 

3.  Equity  wiU  not  interfere  where  there  is  a  complete  and  adequate 
remedy  at  law. 

APPEAL  from  the  Circuit  Court  for  Marquette  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taytx)r  as  a  part  of  the  opinion: 

This  is  an  appeal  from  a  judgment  entered  upon  an  order 
sustaining  a  demurrer  to  the  amended  complaint.  The  fol- 
lowing are  the  facts  alleged  in  the  complaint:  (1)  That 
the  plaintiff  is  the  administrator  of  the  estate  of  Kobert 
McMillen,  deceased,  who  died  January,  1885.  (2)  That  in 
September,  1865,  Owen  White  died  possessed  of  160  acres 
of  land  (describing  it);  that  he  left  a  widow  and  two  chil- 
dren (daughters);  that  he  died  testate,  leaving  a  will  by 
which  he  devised  to  his  daughter  Margaret  Boyle  one  half 
of  said  land,  the  other  half  to  his  widow,  Bridget  White, 
during  her  life-time,  with  remainder  in  fee  to  his  said 
daughter  Margaret  Boyle.  (3)  That  afterwards,  and  on  the 
3l8t  of  December,  1874,  Margaret  Boyle  and  her  husband, 
Daniel  Boyle,  and  Bridget  White,  conveyed  all  the  160 
acres  of  land,  by  warranty  deed,  to  one  E.  C.  Eockwood, 
aud  received  back  from  said  Eockwood  a  bond  for  a  deed, 
conditioned  to  convey  said  land  to  Bridget  White  and  Mar- 
garet Boyle  on  the  payment  of  $406  and  interest  thereon 
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according  to  the  terms  of  said  bond,  and  the  said  Bridget 
White  and  Margaret  Boyle  agreed  to  pay  said  snm  of  $400 
and  the  interest.  (4)  In  August,  1879,  Rock  wood  conveyed 
said  land  to  one  Cornelius  O'Keefe,  subject  to  said  bond. 
(5)  That  after  the  conveyance  to  O'Keefe,  and  probably 
before  the  21st  of  October,  1879  (the  exact  time  is  not  stated 
in  the  complaint),  in  order  to  prevent  the  forfeiture  of  said 
bond,  and  at  the  request  of  Daniel  Boyle  and  Margaret 
Boyle,  his  wife,  Robert  McMillen  procured  the  money  to 
pay  the  sum  due  on  said  bond,  as  follows:  $300  from  one 
Robert  Mitchell,  $150  from  one  Ernest  Bothin,  and  $55  he 
furnished  of  his  own  money.  This  $505  was  due  on  said 
bond,  and  was  all  paid  to  said  O'Keefe,  and  thereupon  said 
O'Keefe  conveyed  said  land  to  Daniel  Boyle  and  Margaret 
Boyle,  his  wife.  That,  to  secure  the  payment  of  the  $300 
furnished  by  the  said  Robert  Mitchell,  a  mortgage  was 
given  upon  said  lands  by  Daniel  Boyle  and  Margaret  Boyle. 
To  secure  the  payment  of  the  $150  furnished  by  Ernest 
Bothin,  Robert  McMillen  and  Daniel  Boyle  gave  their  joint 
promissory  note.  For  the  money  furnished  by  Robert 
McMillen,  viz.,  $55,  no  security  was  given.  (6)  October  21, 
1879,  Daniel  Boyle  conveyed  all  his  interest  in  the  land  to 
his  wife,  Margaret  Boyle,  and  it  is  charged  in  the  complaint 
that  this  conveyance  was  without  consideration  and  was 
intended  as  a  fraud  upon  the  creditors  of  Daniel  Boyle. 
(7)  Afterwards,  but  at  what  particular  time  is  not  stated, 
Margaret  Boyle  died  intestate,  leaving  her  husband,  Daniel 
Boyle,  surviving  her,  and  seven  minor  children  as  her  heirs 
at  law,  and  that  Daniel  Boyle  was  appointed  her  adminis- 
trator. 

Thus  far  \he  complaint  shows  this  state  of  facts :  The  title 
to  the  whole  160  acres  of  land  in  Margaret  Boyle  at  the 
time  of  her  decease,  subject  to  the  mortgage  of  $300  given 
to  Robert  Mitchell,  and  her  estate  subject  to  the  payment 
of  the  $55  advanced  by  Robert  McMillen,  at  her  request, 


Digitized  by 


Google 


JANUAEY  TERM,  1888.  407 

lioMillea,  AdmV,  etc.  vs.  Mason  and  others,  imp. 

to  pay  off  the  old  claim  against  the  lands,  and  also  sab- 
ject  to  the  payment  of  the  $150  advanced  by  Bothin,  and 
for  which  her  husband  and  Eobert  McMilien  had  given 
their  joint  note. 

The  complaint  further  shows  that  for  the  $55  advanced 
by  McMilien  he  presented  a  claim  against  the  estate  of  Mar- 
garet Boyle,  deceased,  which  was  finally  allowed  against 
said  estate.  After  the  death  of  Margaret  Boyle,  Robert 
McMilien  was  compelled  to  pay  the  $150  to  Bothin,  and  after 
paying  it  he  commenced  an  action  against  Daniel  Boyle  and 
the  heirs  of  Margaret  Boyle,  deceased,  to  recover  the  amount 
of  said  $150,  and  the  interest  thereon.  After  the  com- 
mencement of  this  last  action,  Robert  McMilien  died,  and 
the  plaintiff  in  this  action,  as  administrator  of  said  Robert 
McMilien,  was  substituted  as  plaintiff  in  said  action  against 
Daniel  Boyle  and  the  heirs  of  said  Margaret  Boyle,  and  it 
is  alleged  in  the  complaint  that  in  such  action  this  plaintiff 
recovered  a  judgment  against  Daniel  Boyle  and  the  heirs 
of  the  said  Margaret  Boyle  for  the  sum  of  $329  damages 
and  costs,  and  that  by  the  same  judgment  the  court  set 
aside  the  deed  from  the  defendant  Daniel  Boyle  to  his  wife, 
Margaret  Boyle. 

The  complaint  then  goes  on  to  allege,  in  a  general  way, 
that  Patrick  Mcmon  and  Mary  Mason^  his  wife  (who  was 
the  other  daughter  of  Owen  White),  intending  to  cheat  and 
defraud  Robert  McMilien  out  of  the  money  advanced  by 
him  to  pay  said  bond  and  prevent  its  forfeiture,  and  to  de- 
frand  Daniel  Boyle  and  the  heirs  of  said  Margaret  Boyle, 
deceased,  out  of  their  interest  in  said  real  estate,  procured  the 
removal  of  Daniel  Boyle,  as  the  administrator  of  the  estate 
of  Margaret  Boyle,  and  procured  the  proper  court  to  ap- 
point Morgan  Riley  in  his  place.  It  then  charges  that  said 
Masons  and  Morgan  Hiley^  combining  to  defraud  said 
McMilien  out  of  his  just  claims  against  said  estate,  fraudu- 
lently procured  the  allowance  of  certain  pretended  claims 
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against  said  estate,  especially  one  for  the  sum  of  $25,  and 
then  made  applications  to  the  court  to  direct  a  sale  of  the 
estate  of  said  Margaret  Boyle  to  pay  such  illegal  and  unjust 
claims;  alleges  that  the  said  Masons  and  RUey  wrongfully 
procured  from  the  county  court  an  order  to  sell  said  real 
estate,  and  that  Morgan  Riley ^  pretending  to  act  under  said 
order,  pretended  to  sell  an  undivided  half  of  said  real  es- 
tate to  the  defendants  Patrick  and  Mary  Mason  for  the 
sum  of  $500,  and  executed  a  deed  to  them  therefor;  that 
such  deed  has  never  been  recorded,  and  that  the  defendants 
the  Masons  have  paid  no  consideration  therefor. 

The  complaint  then  alleges  that  Patrick  9^n(!i  Mary  Mason 
have  wrongfully  procured  Robert  Mitchell  to  assign  said 
$300  mortgage  to  them,  and  that  afterwards  they  procured 
Bridget  White,  the  widow  of  said  Owen  White,  to  make  a 
deed  of  an  undivided  half  of  said  lands  to  the  said  Mary 
Mason^  and  that  said  Mary  Mason  and  Patrick  Mason  are 
now  in  possession  of  said  lands  belonging  to  the  estate  of 
Margaret  Boyle,  and  have  been  in  such  possession  thereof 
for  more  than  two  years  last  past,  claiming  to  own  the  same 
in  fee;  and  further  alleges  that  by  reason  of  the  wrongful 
conduct  of  said  Masons  and  Morgan  Riley^  the  plaintiff  is 
unable  to  collect  his  debts  against  the  estate  of  Margaret 
Boyle  and  said  heirs,  an(i  prays  judgment  —  First,  that  the 
pretended  administrator's  sale  and  the  deed  made  by  RUey 
be  declared  null  and  void ;  second,  that  the  court  construe 
the  will  of  said  Owen  White  and  the  acts  of  said  parties 
hereto  in  relation  to  the  other  undivided  half  of  said  lands, 
and  determine  therefrom  what,  if  any,  interest  the  said  de- 
fendants Patrick  and  Mary  Mason  acquired  in  said  lands  by 
virtue  of  the  deed  from  Bridget  White  to  the  said  Mary 
Mason;  third,  that  the  court  order  the  $300  mortgage  given 
by  Mitchell,  and  by  him  assigned  to  Mary  Mason,  to  be  de- 
livered up  and  canceled  of  record,  and  determine  what,  if 
any,  interest  the  defendants  Patrick  and  Mary  Mason  have 
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in  the  purchase  money  for  said  mortgage  as  against  the  said 
plaintiff; /<?M7'^A,  and  that  the  undivided  half  of  said  prem- 
ises be  sold  under  the  order  of  this  court,  and  out  of  the  pro- 
ceeds thereof  the  costs  of  this  action  and  sale  be  first  paid, 
and  the  judgment  of  this  plaintiff,  and  the  residue,  if  any, 
be  distributed  as  the  equities  of  the  defendants  may  appear. 

To  this  complaint  the  defendants  demurred,  upon  the  fol- 
lowing grounds:  (1)  that  the  court  had  no  jurisdiction  of 
the  subject  of  the  action ;  (2)  that  there  was  a  defect  of 
parties  defendant ;  (3)  that  there  was  another  action  pend- 
ing; (4)  that  several  causes  of  action  were  improperly  joined ; 
(5)  that  the  complaint  did  not  state  facts  sufficient  to  pon- 
stitute  a  cause  of  action.  The  court  sustained  the  demurrer 
to  the  amended  complaint,  and  ordered  judgment  in  favor 
of  the  defendants,  dismissing  the  complaint  with  costs.  The 
plaintiff  appeals. 

H,   ir.  Lee^  for  the  appellant. 

For  the  respondents  Mary  Mason  and  Patrick  Mas</n 
there  was  a  brief  by  G,  J.  Cox;  for  the  respondent  Eiley^  a 
brief  by  John  BrickweU;  and  the  cause  was  argued  orally 
by  Mr.  Cox. 

Taylor,  J.  Upon  a  careful  reading  of  the  complaint,  it 
is  difflcult  to  find  any  sufficient  allegations  in  the  complaint 
which  would  entitle  the  plaintiff  to  any  relief  from  a  court 
of  equity.  There  is  certainly  nothing  in  the  case  made  b}'- 
the  complaint  which  would  justify  the  court  in  granting 
the  relief  prayed  for  as  to  the  $300  mortgage.  There  are 
no  allegations  which  tend  to  show  that  it  ever  has  been 
paid,  and  nothing  stated  which  could  hinder  the  defendants 
the  Hasans  from  purchasing  it.  It  was  a  lien  on  the  prem- 
ises to  which  all  other  claims  against  the  estate  of  Daniel 
Boyle  and  Margaret  Boyle  are  subject,  and  superior  to  any 
claim  of  the  plaintiff  against  said  estate.  Admitting  that 
the  $300  and  the  $150  and  $55  were  all  advanced  to  redeem 
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the  land  from  the  claim  of  O'Keefe,  there  can  be  no  priority 
of  the  claim  over  the  mortgage,  especially  in  the  absence  of 
any  allegation  that  there  was  an  agreement  made  betweea 
the  parties  that  all  the  money  so  advanced  should  be  equally 
a  lien  upon  the  lands  redeemed.    The  complaint  is  entirely  J 

silent  as  to  any  such  agreement,  and  simply  alleges  that  1 

after  the  money  was  furnished  a  mortgage  was  given  to  ] 

secure  the  payment  of  the  $300.  There  is  not  enough  in  the 
complaint  to  show  that  the  plaintiff  was  entitled  to  a  lien  on 
the  land  for  either  the  $150  advanced  by  Bothin  or  for  the 
$56ad  vanced  by  himself.  There  is  certainly  nothing  stated  in 
the  complaint  showing  any  necessity  for  the  construction  of 
the  will  of  White,  and  if  there  was  anything  stated  which 
would  make  a  construction  of  the  will  a  proper  relief  it 
would  seem  that  the  widow  White  should  have  been  made 
a  party  defendant. 

Taking  all  the  allegations  together,  they  do  not  call  for 
the  interference  of  a  court  of  equity. 

The  plaintiff  shows  that  his  claim  for  the  $55  and  inter- 
est has  been  allowed  against  the  estate  of  Margaret  Boyle, 
and  that  the  estate  is  ample  to  pay  the  claim.  His  remedy 
is  clear  in  the  county  court.  He  can  compel  the  adminis- 
trator to  pay  the  debt  out  of  the  estate  which  has  come  to 
his  hands,  if  there  was  sufficient  personal  estate  for  that 
purpose,  or  from  the  proceeds  of  the  sale  of  the  real  estate, 
if  the  same  has  in  fact  been  lawfully  sold,  and  if  it  has  not 
he  could  procure  an  order  from  the  county  court  for  the  sale 
of  the  real  estate  to  pay  the  debt,  unless  he  has  lost  that 
right  by  delay. 

As  to  the  claim  for  the  $150  and  interest,  if  his  complaint 
be  true,  he  has  a  judgment  which  not  only  subjects  to  sale 
thereon  all  the  interest  Daniel  Boyle  has  in  the  160  acres  of 
land,  but  also  all  the  interest  the  heirs  of  said  Margaret 
Boyle  have  in  said  lands ;  and,  so  far  as  the  sufficiency  of 
the  complaint  is  concerned,  we  must  judge  of  it  by  what  is 
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alleged  therein.  We  remark  that  as  to  the  nature  of  the 
judgment  obtained  for  the  $150  there  is  not  enough  stated 
in  the  complaint  to  show  very  clearly  what  it  is,  nor  upon 
what  grounds  be  was  able  to  and  did  sustain  his  action 
aigainst  Daniel  Boyle  and  the  heirs  at  law  of  Margaret 
Boyle,  deceased,  and  we  only  decide  in  this  case  that  if  the 
gieneral  allegations  of  the  complaint  are  true  in  regard  to 
this  judgment,  then  plaintiff  does  not  need  the  aid  of  a 
court  of  equity  to  enforce  it.  We  think  the  demurrer  was 
properly  sustained. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
finned. 


The  State,  Respondent,  vs.  The  Citizens'  Insurance  Com- 
pany OF  Mobile,  Alabama,  Appellant. 

March  7 —March  f7,  1888, 

Inturance  corporations:  Penalty  for  failure  to  file  annual  statement: 
Pleading:  Unlicensed  company. 

In  an  action  to  recover  the  penalty  prescribed  by  sea  1920,  R  S.,  for 
failure  by  a  foreign  fire  insurance  corporation  to  file  the  annual 
statement  therein  mentioned,  if  the  complaint  undertakes  to  state 
the  particular  facts  constituting  the  cause  of  action  it  must  state 
all  the  material  facts  necessary  to  constitute  such  causAs  of  action, 
including  the  fact  that  the  defendant  company  was  licensed  to  do 
business  in  this  state.  So  Jield  on  appeal  from  a  judgment  ren- 
dered on  default 

APPEAL  from  the  Circuit  Court  for  Vane  County. 

The  case  is  sufficiently  stated  in  the  opinion. 
;   For  the  appellant  there  were  briefs  by  Cotzhavaen^  Syl- 
pegter  c6  ScAeiber,  and  oral  argument  by  Mr.  F.  Scheiher. 

H.  W.  Chynowethy  for  the  respondent. 
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Obton,  J.  This  action  is  brought  to  recover  the  penalty 
provided  for  in  sec.  1920,  R.  S.,  of  $500,  on  account  of  the 
failure  of  the  defendant  company  and  its  officers  to  prepare 
and  deposit  in  the  office  of  the  commissioner  of  insurance  a 
statement  of  the  business  of  said  corporation,  etc.,  during  the 
year,  etc.,  required  by  said  section,  in  the  month  of  January, 
1884,  and  of  an  additional  $500  for  every  month  thereafter. 
There  was  no  appearance  of  the  defendant  company,  and 
judgment  was  rendered,  on  default  and  proofs,  for  $16,500 
and  costs.     From  that  judgment  this  appeal  is  taken. 

The  only  error  assigned  is  that  the  complaint  failed  to 
state  a  cause  of  action  against  said  company  for  the  penalty 
provided  for  in  the  above  section.  There  can  be  no  question 
but  that  the  decision  in  the  recent  case  in  this  court,  of  State 
V,  U.  S,  Jfut,  Accident  Ass^n,  69  Wis.  76,  rules  this  case.  The 
two  cases  are  substantially  alike,  mutatis  mutandis^  and  the 
provisions  of  the  statute  relating  respectively  to  these  two 
kinds  of  insurance  companies  are  in  pari  materia.  The 
learned  counsel  of  the  respondent  concedes  that  sec.  1920, 
relating  to  foreign  fire  insurance  companies,  and  sec.  1954, 
R.  S.,  relating  to  foreign  life  or  accident  insurance  compa- 
nies, are  substantially  alike.  The  other  sections  referred  to 
in  the  opinion  in  that  case  to  sustain  the  construction  given 
to  sec.  1954,  that  it  related  only  to  foreign  companies  that 
had  been  licensed  to  do  business  in  this  state,  are  substan- 
tially the  same  as  other  sections  respecting  the  latter  com- 
panies. In  both  cases  the  same  foreign  insurance  companies 
that  are  required  to  file  such  statement  and  are  liable  to  the 
penalty  for  failure  to  do  so,  are  made  liable  to  have  their 
licenses  or  certificates  authorizing  them  to  transact  business 
in  this  state  revoked  by  the  commissioner. 

But  it  is  contended  that  said  case,  aside  from  the  above 
substantial  similitude  to  the  present  case,  does  not  rule  this 
case,  in  consequence  of  certain  legal  principles  applicable 
to  the  form  and  manner  in  which  the  same  defect  of  the 
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oomplaint  is  sought  to  be  taken  advantage  of  in  this  case. 
That  case  was  decided  on  demurrer  to  the  complaint  for 
not  stating  a  cause  of  action.    Here  it  is  sought  to  reverse 
the  judgment  on  the  same  ground.    And  it  is  contended: 
(1)  That  it  was  an  admitted  fact  in  the  other  case  that  the 
insurance  company  had  never  procured  a  license.     Such  an 
admission  may  have  been  made  by  the  learned  counsel  him- 
self, but  it  is  very  certain  that  this  court  did  not  decide  the 
question  raised  by  the  demurrer  in  view  of  any  such  admis- 
sion.    The  chief  justice  opens  the  opinion  in  that  case  by 
saying:  "The  main  question  in  this  case  is,  Does  the  com- 
plaint state  a  cause  of  action?"     That  was  the  only  ques- 
tion  decided,  and  it  was  not  and  could  not  have  been 
decided  upon  any  such   admission  of  fact.     The  learned 
counsel  properly  says  that  there  is  no  such  admission  in  this 
case.    If  there  was  any  such  admission  on  the  argument  of 
this  appeal,  it  certainly  would  not  and  could  not  be  consid- 
ered, for  it  is  foreign  to  the  only  question  here,  which  is 
precisely  the  same  as  it  was  in  the  other  case, —  Does  the 

complaint  state  a  cause  of  action?    In  K v.  II , 

20  Wis.  239,  the  judgment  was  reversed  because  the  com- 
plaint did  not  state  a  cause  of  action,  although  the  material 
facts  omitted  from  the  complaint  were  proved  upon  the 
trial  without  objection.  The  complaint  must  state  all  the 
material  facts  necessary  to  entitle  the  plaintiff  to  recover, 
or  the  judgment  for  that  reason  will  be  reversed,  whether 
it  was  rendered  on  default  or  on  trial.  The  complaint  must 
support  the  judgment,  or  it  has  no  foundation  whatever,  and 
should  be  reversed.  This  has  been  so  many  times  decided 
in  this  state  as  to  have  become  elementary.  Larkin  v,  Tib- 
UUSy  1  Wis.  500;  Ooodrich  v.  Compound  School  Diet,  2  Wis. 
102 ;  Johnson  v.  Johnson^  4  Wis.  135 ;  Harris  v.  Harris,  10  Wis. 
467;  Thurher  v.  Jones,  14  Wis.  16;  Hays  v.  Lewis,  17  Wis. 
210;  Broohinsv.  Shumway,  18  Wis.  98;  Smith  v.  Whitney, 
22  Wis.  438;  Fifdd  v.  Marinette  Co.  62  Wis.  532. 


Digitized  by 


Google 


! 


414  SUPREME  OOUKT  OF  WISCONSIN, 

The  State  vs.  The  Citizens'  Im.  Ca 

r 

(2)  It  is  contended  that  the  complaint  is  sufficient  because.  ! 

according  to  sec.  3295,  R.  S.,  it  need  state  only  "that  the 
defendant  is  indebted  to  the  plaintiff  in  the  amount  of  the  j 

forfeiture  claimed,  according  to  the  provisions  of  the  statr 
ute  which  imposes  it,  specifying  the  section  and  chapter 
containing  such  statute,"  and  the  complaint  does  so  state. 
After  a  particular  statement  of  all  the  facts  deemed  suffi- 
cient to  constitute  a  cause  of  action,  the  complaint  closes 
as  follows :  ''  Thereby  the  defendant  has  become,  and  still 
is,  indebted  to  the  plaintiflf  in  the  sum  of  $16,500,  according 
to  the  provisions  of  sec.  1920,  ch.  89,  R  S.  1878."  This  is 
a  mere  conclusion  from  the  facts  before  stated.  "  Tlierehy^^ 
that  is,  by  or  from  the  previous  statement  of  facts,  "  the 
defendant  has  become,  and  still  is,  indebted,"  etc.  When 
the  complaint  undertakes  to  state  the  particular  facts  con-  ^ 
stituting  the  plaintiflPs  cause  of  action,  it  must  state  every 
material  fact  necessary  to  constitute  a  cause  of  action. 
TeeUhorn  v.  HiiU,  30  Wis.  162.  In  State  v.  JSgerer,  65  Wis. 
529,  the  pleading  is  very  similar,  and  the  conclusion  only 
refers  to  the  statute  as  in  this  case.  After  a  particular 
statement  of  the  facts  to  show  that  the  defendant  had  be- 
come liable  to  the  forfeiture  or  penalty,  it  closes  as  follows: 
"That  the  defendant  thereupon  became  indebted  to  the 
plaintiflf  in  the  sum  of  fifty  cents  a  day  from  and  after  and 
since  the  5th  day  of  November,  1881,  according  to  the  pio- 
visions  of  sees.  1330,  1331,  R.  S."  The  cases  are  alike  in 
this  respect.  Mr.  Justice  Lyon  says,  in  the  opinion :  "  The 
complaint  assumes  to  state  the  specific  grounds  of  the  ac- 
tion. ...  If,  therefore,  those  facts  do  not  constitute  a 
cause  of  action,  the  demurrer  was  properly  sustained." 
This  precise  question  having  been  so  recently  decided  by 
this  court,  we  need  not  look  elsewhere  for  authority.  But 
I  understand  this  to  be  the  rule  of  all  the  courts.  This 
form  of  pleading  was  the  same  in  State  v.  U.  S.  Mut,  Aed- 
dent  Ass^n^  supra.    After  stating  the  facts  specific^ly,  i^ 
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closes  by  a  similar  conclusion :  "  Whsreby  it  has  become 
liable  or  indebted,  etc.,  according  to  the  provisions  of  sec. 
1954,"  etc.  And  yet  the  complaint  was  held  not  to  state  a 
cause  of  action. 

The  third  and  fourth  positions  assumed  by  the  learned 
counsel  may  be  considered  together:  (3)  That  the  defend- 
ant insurance  company  was  not  licensed  implies  a  negative 
that  the  plaintiflF  need  not  aver,  but  which  must  be  proved 
by  the  defendant;  and  (4)  that  the  complaint  should  receive 
a  liberal  construction,  and  that  the  averment  of  "  doing 
business  in  this  state  "  implies  lawful  authority.     This  last 
si^estion  was  made  and  disposed  of  in  the  other  case. 
There  is  no  such  rule  as  allows  a  complaint  upon  an  appeal 
from  the  judgment  to  be  more  liberally  construed  as  to  ma- 
terial averments  than  upon  a  demurrer.     This  is  an  action 
for  a  penalty,  and  every  fact  necessary  to  show  that  the 
defendant  has  incurred  the  penalty  must  be  stated.     Such 
material  facts  cannot  rest  in  presumption  or  mere  inference, 
or  appear  by  implication.     There  is  no  rule  of  liberal  con- 
struction that  will  dispense  with  the  statement  of  every 
fact  that  creates  the  liability.     In  this  case  the  complaint 
should  have  stated  all  such  facts  as  are  necessary  to  show 
that  the  defendant  company  or  its  officers  were  required  to 
make  such  annual  statement,  the  failure  to  make  which 
would  make  the  company  and  its  oflBcers  liable  to  the  pen- 
alty.   The  company  was  not  required  to  make  such  state- 
ment unless  licensed  to  do  business  in  this  stato.    There- 
fore such  material  and  essential  fact  must  be  stated.    It  is 
not  a  negative,  but  a  positive,  averment.    In  the  case  of 
State  V,  Egerer^  56  Wis.  529,  the  fact  necessary  to  be  stated 
to  make  the  defendant  liable  to  the  penalty  was  that  he 
had  been  notified  in  a  certain  way  to  remove  the  encroach- 
ment.   Mr.  Justice  Lyon  says:  "  The  question  is,  therefore, 
whether  the  facts  stated  speoificaUy  in  the  complaint  show 
%  cause  of  action  against  the  defendant  for  the  penalty 
claimed.     A  person  is  liable  to  the  penalty  of  the  statute 
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only  when  he  fails  to  remove  the  encroachment  within 
thirty  days  after  the  supervisors'  order  to  do  so  is  served 
upon  him."  This  allegation  was  absent  from  the  complaint, 
and  it  was  therefore  held  insufficient.  So  here,  the  com- 
pany was  required  to  make  such  statement,  and  became 
liable  to  the  penalty  for  not  making  it,  only  after  being 
licensed  to  do  business  in  this  state,  and  therefore  such  fact 
must  be  stated.  The  cases  are  alike  in  principle.  In  Jen- 
den  V.  State,  60  Wis.  577,  the  complaint  was  held  not  good 
against  the  defendant  for  the  penalty,  because  it  did  not 
state  that  he  was  engaged  in  the  business  of  selling  or  re- 
tailing intoxicating  liquors.  His  status  in  this  respect,  that 
brought  him  within  the  statute,  was  not  stated.  So  here, 
the  status  of  the  company  as  a  licensed  company  is  not 
stated.  "  The  plaintiff  must  show  facts  bringing  the  case 
clearly  within  the  terms  of  the  statute  fairly  and  reasonably 
construed."  Allen  v,  Stevens^  29  N.  J.  Law,  509;  Verona 
a  a  Co.  V.  Murtangh,  50  N.  T.  314.  "  The  conditions 
upon  which  the  penalty  attaches  must  be  affirmatively 
shown  to  have  existed."  ComrrCrs  of  Pilots  v.  VanderhiU, 
31  N.  T.  265.  "  If  the  penalty  is  imposed  for  conduct  or 
neglect  in  a  particular  capacity^  it  must  be  stated  that  the 
defendant  was  acting  in  that  capacity."  Trowbridge  v. 
Baker,  1  Cow.  251;  Abb.  Tr.  Ev.  771. 

This  is  sufficient  to  dispose  of  the  positions  assumed  by 
the  learned  counsel  of  the  respondent  in  his  brief  and  urged 
by  his  able  and  plausible  argument  to  show  that  this  case 
is  not  ruled  by  the  previous  decision.  The  complaint  is 
fatally  defective  for  not  having  shown  that  the  defendant 
company  was  authorized  by  license  to  do  business  in  this 
state,  and  therefore  required  to  make  the  statement  pro- 
vided for  in  sec.  1920,  K.  S.,  and  liable  for  the  penalty  fixed 
in  said  section  for  the  failure  to  do  so. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 
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Batuby,  Respondent,  vs.  Anderson  and  another,  imp.,  Ap- 
pellants. 

March  7  —  March  rr,  1888. 

Contracts:  Sale  of  chattels:  When  title  passes. 

Flaintiff  agreed  to  famish  to  T.,  a  contractor,  the  iron  work  for  cer- 
tain buildings,  according  to  the  plans  and  specifications  of  tlie 
architect.  The  specifications  were  a  part  of  the  contract  for  the 
construction  of  the  buildings,  and  provided  that  all  materials  used 
should  be  subject  to  the  approval  of  the  architect  and  superintend- 
ent The  contract  provided  that  T.  should  be  paid  for  his  work  as 
it  progressed,  at  a  certain  rate,  upon  estimates  made  by  the  supeir- 
intendent,  but  that  no  material  should  be  estimated  or  paid  for 
until  used  in  the  permanent  construction  of  the  buildings.  After 
the  buildings  were  partly  constructed,  the  contract  was  declared 
forfeited  for  nonperformance,  and  the  defendants  entered  into  a 
contract  to  complete  the  buildings.  Certain  iron  beams  which  had 
theretofore  been  furnished  by  plaintiif  to  T.,  but  which  had  not 
been  accepted  or  approved  by  the  superintendent,  were  used  by 
the  defendants  in  completing  the  buildings,  and  were  then  ac- 
cepted, and  the  defendants  were  paid  therefor.  Held,  that  the 
specifications  of  the  original  building  contract  became  a  part  of  the 
agreement  between  the  plaintiff  and  T. ;  that  the  title  to  the  iron 
work  remained  in  the  plaintiff  until  the  same  was  used  in  the 
building  and  accepted ;  and  that  the  defendants  are  therefore  lia- 
ble to  the  plaintiff  for  the  beams  used  by  them. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  to  recover  the  value  of  twenty-nine  iron  beams 
alleged  to  have  been  sold  and  delivered  by  the  plaintiff  to 
the  defendants  and  to  have  been  used  by  them  in  and  about 
the  construction  of  a  chemical  laboratory  building  for  the 
University  of  Wisconsin.  The  defendant  Trumbull  had,  in 
jQBe,  1885,  taken  the  contract  to  erect  such  laboratory  and 
other  buildings  for  the  university;  and  the  plaintiff  had 
fflade  to  him  the  following  proposition,  which  he  had  ac- 
cepted: **  June  26,  1885.  We  will  furnish  the  iron  work 
ftnr  the  boiler-house,  laboratory,  and  machine-shop,  aooord- 
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ing  to  the  plans  and  specifications  by  H.  C.Koch  &  Co., for 
the  sura  of  $2,860.  Yours  respectfully,  William  Baylby 
&  Co."  The  provisions  of  the  contract  between  Trumbull 
and  the  regents  of  the  university  are  suijiciently  stated  in 
the  opinion.  In  January,  1886,  the  regents  declared  that 
contract  forfeited  by  reason  of  Trumbuirs  failure  to  per- 
form. The  buildings  were  then  partially  constructed.  The 
defendants  Anderson  and  Littlejohn^  who  had  been  the  sure- 
ties on  Trumbuirs  contract,  on  January  29,  1886,  jointly 
with  said  Trumbull,  entered  into  a  new  contract  with  the 
regents,  by  the  terms  of  which  they  were  to  complete  the 
buildings  according  to  the  original  contract  with  Trumbull, 
with  certain  exceptions  as  to  time,  etc.,  not  important  here. 

The  twenty-nine  iron  beams  mentioned  in  the  complaint 
had  been  delivered  by  the  plaintiflF  to  Trumbull  in  the  fall 
of  1885,-but  it  appeared  that  only  ten  of  them  had  actually 
been  wrought  into  the  building  prior  to  January  29,  1886. 
The  remaining  nineteen  were  used  by  the  defendants  in  com- 
pleting the  laboratory  after  that  date. 

The  cause  was  tried  by  the  court>  without  a  jury.  The 
court  found  as  facts  that  the  allegations  of  the  complaint 
were  true  except  as  to  ten  of  the  iron  beams  mentioned 
therein,  and  as  a  conclusion  of  law,  in  eflFeot,  that  the  de- 
fendants were  indebted  to  the  plaintiff  for  the  nineteen 
beams  used  by^  them  in  completing  the  building.  From  the 
judgment  entered  accordingly  the  defendants  Anderson 
and  LitUejohn  appealed. 

For  the  appellants  there  wa«  a  brief  by  Pinney  dk  San- 
bom,  and  oral  argument  by  Mr,  A.  L,  Sanhorn.  They  con- 
tended that  the  title  to  the  beams  passed  to  Trumbull  when 
they  were  delivered  to  him  by  the  plaintiff.  Benj.  on  Sales, 
sees.  315  d^  seq.y  360;  Goddard  v.  Binney^  115  Mass.  450; 
Merchants^  Nat  Bank  v.  Bangs,  102  id.  291 ;  Hayden  v. 
Detnets,  53  N.  Y.  426;  Hunter  v.Wetsell,  84  id.  549;  Black- 
burn on  Sales,  128;  Wigton  v.  Bowley^  130  Mass.  254;  PrM 
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V.  Peck,  YO  Wis.  620;  Dunning  v.  Gordon,  4  U.  C.  Q.  B. 
399.  The  fact  that  the  contract  for  the  be)ams  was  "  ac 
cording  to  the  plans  and  specifications  "  can  have  no  effect 
upon  the  passing  of  the  title.  It  is  merely  a  warranty  on 
the  part  of  the  plaintiflf  that  the  iron  shall  answer  the 
specifications,  for  the  breach  of  which  Trumbull  might  have 
either  claimed  damages  or  rescinded  the  contract  and  re- 
turned the  beams.  Woodle  t?.  Whitney,  23  Wis.  55;  Fish  v. 
Tank,  12  id.  303;  Boothby  v.  Scales,  27  id.  637,  and  cases 
cited;  Gammon  v.  Ahrams,  53  id.  323;  Bryant  v,  Isburgh, 
13  Gray,  607;  Fairfield  v.  Madison  Mfg.  Go.  38  Wis.  346; 
Hunt  v.Wyman,  100  Mass.  198;  Wilkinson  v.  Hoffman^  61 
Wis.  637. 

H.  W.  Ghynoweth,  for  the  respondent,  argued  that  the 
original  contract  between  Trumbull  and  the  regents  be- 
<!ame  a  part  of  the  plaintiJHPs  contract.  Price  v.  Garland, 
6  Pac.  Rep.  (New  Mex.),  474;  Dawes  v.  Powers,  5  Mont. 
59;  Denver  dk  N.  O.  Const.  Co.  v.  Stout,  8  Colo.  61.  The 
contract  of  the  defendants  was  a  continuation  of  that  of 
Trombull;  an  assumption  by  them  of  all  the  obligations 
imposed  upon  Trumbull  and  all  of  the  conditions.  The 
sale  of  the  iron  under  the  contracts  in  question  was  a  sale 
subject  to  approval,  and  the  title  was  not  to  pass  or  the 
plaintifiF  to  be  paid  until  the  iron  was  actually  wrought  into 
the  building  and  accepted. 

Cole,  C.  J.  In  the  proposal  of  the  plaintiflf  made  to  Trum- 
bnll,  he  agreed  to  furnish  the  iron-work  for  the  buildings 
named,  according  to  the  ^'  plans  and  specifications  "  of  the 
architect.  The  specifications  referred  to  were  a  part  of 
the  original  contract  between  Trumbull  and  the  regents 
of  the  university,  and  required  that  all  the  materials  used  in 
the  construction  of  the  building  should  be  of  the  best  qual- 
ity of  their  respective  kinds,  subject  to  the  approval  of  the 
wchitect  and  superintendent.    The  contractor  was  to  be 
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paid  for  his  work  as  it  progressed,  at  a  specified  rate,  upon 
estimates  made  by  the  superintendent,  but  the  contract  pro- 
vided that  no  material  was  to  be  estimated  or  be  paid  for 
until  used  in  the  permanent  construction  of  the  building. 
It  was  one  of  the  duties  of  the  superintendent  to  decide 
upon  the  fitness  of  all  materials  used ;  and  the  work  done 
was  to  be  to  his  entire  satisfaction,  without  reference  to 
any  other  person.  We  think  these  plans  and  specifications 
of  the  original  contract  became  a  part  of  the  contract  be- 
tween the  plaintiff  and  Trumbull,  and  that  the  parties  con- 
tracted with  reference  to  them.  These  facts  are  material 
as  bearing  upon  the  question  discussed  as  to  when  the  title 
passed  of  the  iron  beams  in  controversy.  The  learned  coun- 
sel for  the  defendants  claims  that  the  title  to  them  passed 
as  soon  as  they  were  delivered  on  the  university  grounds 
and  Trumbull  had  an  opportunity  to  inspect  them;  conse- 
quently, that  they  were  Trumbull's  property  when  the  sup- 
plemental contract  for  completing  the  building  was  entered 
into  by  the  defendants.  On  the  other  hand,  it  is  insisted 
that  the  sale  of  the  beams,  under  the  contract,  was  subject  to 
the  approval  of  the  superintendent,  and  they  did  not  become 
the  contractor's  property  until  such  approval  was  had;  that, 
in  fact,  the  beams  were  not  actually  wrought  into  the  build- 
ing and  accepted  by  the  superintendent,  either  expressly  or 
impliedly,  before  the  defendants  entered  into  the  contract 
of  January  29,  1886.  Therefore,  it  is  said,  the  beams  were 
not  the  property  of  Trumbull,  and  he  could  not  have  trans- 
ferred them  to  the  defendants  even  if  he  had  attempted  to 
do  so.  We  are  inclined  to  adopt  this  view  of  the  transac- 
tion. 

There  can  be  no  doubt  but  parties  may  make  a  valid 
sale  of  an  article  dependent  upon  the  approval  of  another 
person;  in  such  case  there  is  no  absolute  sale  until  the  ap- 
proval is  given.  This  is  familiar  law.  Here  the  contracts 
clearly  provide  that  the  iron  beams  furnished  by  the  plaint- 


Digitized  by 


Google 


JANUARY  TEEM,  1888.  421 

Bayley  ts.  Anderson  and  another,  imp. 

iff  were  to  be  subject  to  the  approval  of  the  superintendent, 
and  the  evidence  shows  that  the  superintendent  did  not  ac- 
cept or  approve  of  them  until  they  were  wrought  into  the 
building.    The  superintendent  did  not  even  examine  them 
while  they  were  lying  on  the  ground,  and  did  nothing,  in 
fact,  in  respect  to  them,  which  could  be  deemed  an  ap- 
proval.   The   sale  was   a   conditional  one  in  the  strict 
sense  of  the  term ;  the  vendee  was  not  bound  to  pay  for 
the  beams  unless  the  superintendent  was  satisfied  with 
them.    See  Exhaust  Ventilator  Co.  v.  CI,  M.  i&  St.  Paid  B. 
Co.  66  Wis.  218.     The  superintendent  had  the  right  to  re- 
ject the  beams  even  after  they  were  placed  in  the  building, 
if  they  did  not  answer  the  contract.    But  when  the  beams 
were  permanently  wrought  into  the  building,  and  the  su- 
perintendent made  estimates  for    them,  this   should  be 
deemed  an  acceptance  and  approval.    JJntil  that  was  done, 
the  property  was  in  the  plaintiff  and  at  his  risk.    The  de- 
fendants entered  into  a  contract  to  complete  the  building 
after  the  regents  declared  the  Trumbull  contract  forfeited 
by  reason  of  his  failure  to  perform.    The  nineteen  beams, 
for  the  value  of  which  a  recovery  was  had,  were  then  upon 
the  ground.    They  were  used  in  the  building  by  the  de- 
fendants, were  accepted  by  the  superintendent,  and  the 
defendants  were  paid  for  them.    They  seek  to  avoid  lia- 
bility to  the  plaintiff  on  the  ground  that  by  the  sale  the 
property  passed  to  Trumbull,  and  that  he  alone  is  responsi- 
ble for  it.    The  court  below,  in   effect,  decided  that,  as 
these  beams  were  used  by  the  defendants  in  and  about  the 
ooQstruction  and  completion  of  the  building,  they  were  lia- 
ble to  the  plaintiff  for  their  value.     We  think  that  view  ia 
correct,  and  the  judgment  is  therefore  affirmed. 
£y  the  (hurt. —  Judgment  affirmed. 
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PsiOHABD  and  others,  Supervisors,  etc.,  Appellants,  vs.  Bixbt 
and  others,  Respondents. 

March  7 —March  27, 1888. 

(IS J  Drains:  Appeal:  CommisHoners  must  ail  act:  Jurisdiction:  Lia- 
hility  on  bond  to  pay  coats:  Witness  fees,  (J^J  Towns:  Supervis- 
ors: Form  of  judgment 

1.  If  one  of  the  commissioners  selected  under  sec.  1362,  R.  S.,  apoo  an 
appeal  from  the  decision  of  town  supervisors  in  relation  to  a  drain, 
fails  to  appear  and  qualify,  the  remaining  commissioners  bave 
no  jurisdiction  of  the  subject  matter  of  the  appeal. 

8.  If,  by  reason  of  their  want  of  jurisdiction  of  the  subject  matter,  the 
decision  of  the  commissioners  on  such  appeal  is  a  mere  nullity, 
quaere  whether  the  appellant  is  liable  upon  his  bond  conditioned  to 
pay  all  costs  arising  from  such  appeal  in  case  the  determination  of 
the  supervisors  shall  not  be  reversed.  If  so  liable,  he  is  not  liable, 
in  such  a  case,  for  the  expenses  incurred  by  the  supervisors  in 
procuring  the  attendance  of  witnesses. 

8.  Quoere,  whether  the  expenses  of  procuring  witnesses  are  in  any 
case  covered  by  the  bond  of  the  appellant  given  under  sec.  1362, 
R.S. 

4,  An  action  upon  a  demand  alleged  to  be  due  a  town  was  brought 
by,  and  judgment  for  coats  therein  was  rendered  against,  "G.  W. 
P.,  F.  R.  U.,  and  H.  H.,  supervisors  of  the"  said  town.  Held, 
that  the  judgment  was  not  a  personal  judgment  against  the  per- 
sons named,  but  was  against  the  town  and  could  be  enforced  only 
in  the  manner  prescribed  by  sec.  781,  R.  S. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

This  action  was  brought  to  recover  certain  witness  fees, 
the  claim  for  which  arose  out  of  the  following  facts:  In 
September,  1886,  the  defendant  Bixby  and  other  citizens  of 
the  town  of  Rutland,  having  the  qualifications  prescribed 
by  statute,  made  application  in  writing  to  the  supervisors 
of  that  town  pursuant  to  sec.  1359,  R.  S.,  to  lay  out  therein 
a  certain  ditch  or  drain  described  in  the  application.  Pro- 
ceedings were  thereupon  had  pursuant  to  the  statute,  which 
resulted  in  the  making  and  filing  by  such  supervisors  of  an 
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order  denying  the  application.  The  defendant  Bixby  there- 
upon took  an  appeal  from  the  decision  of  the  supervisors 
pursuant  to  sec.  1362;  and  commissioners  were  duly  se- 
lected and  summoned  to  meet  at  a  time  and  place  specified 
in  the  summons  to  hear  and  determine  the  matter  embraced 
in  such  appeal.  He  also  filed  the  bond  required  by  the 
statute,  in  which  the  other  defendants,  So\de  and  Nye^  were 
the  sureties. 

Four  of  the  commissioners  met  at  the  appointed  time 
(the  remaining  commissioner  not  appearing),  and,  by  con- 
sent of  parties,  after  being  duly  sworn,  proceeded  to  deter- 
mine such  appeal.  They  took*  the  testimony  of  witnesses 
produced  before  them,  heard  arguments,  and  made  and 
signed  their  decision  in  writing,  affirming  the  order  of  the 
supervisors.  Such  decision  was  duly  filed  in  the  office  of 
the  town  clerk,  as  required  by  the  statute. 

The  defendant  Bixby  thereupon  paid  the  fees  of  the  com- 
missioners and  justice,  and  of  the  constable  who  served  the 
summons,  but  refused  to  pay  the  fees  of  certain  witnesses 
produced  on  the  hearing  by  the  supervisors.  This  action 
is  upon  the  appeal  bond  to  recover  the  costs  and  expenses 
of  procuring  the  attendance  of  such  witnesses  on  the  hear- 
ing of  the  appeal.    The  amount  claimed  is  $38.53. 

ThQ  action  was  brought  before  a  justice  of  the  peace, 
and  resulted  in  a  judgment  for  the  plaintiffs  for  $30.14  and 
costs.    The  defendants  thereupon  appealed  to  the  circuit 
couct,  where  the  cause  was  tried  without  a  jury.    The  fore- 
going facts  were  stipulated,  and  upon  them  the  court  found 
that  the  plaintiffs  were  not  entitled  to  recover.    Judgment 
for  costs  and  disbursements  was  accordingly  rendered  for 
the  defendants.    The  plaintiffs  appeal  from  the  judgment. 
For  the  appellants  there  was  a  brief  bj^  Lajnh  <fe  Jones^ 
and  oral  argument  by  Mr.  F.J,  Lamb,    They  contended, 
inter  alia,  that  the  judgment  is  against  Prichard^  Usher j 
and  Hanson^  d^  bonis  propriis,  and  is  erroneous  for  that 
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reaaon.  Ladd  v.  Anderson^  58  Wis.  591 ;  Hei  v.  Heller^  53 
id.  415.  Judgment  in  favor  of  the  plaintiflfs  for  the  costs 
would  not  be  in  any  sense  affirming  the  decision  of  the 
four  commissioners.  This  suit  is  a  distinct  and  collateral 
proceeding,  and  ought  to  be  sustained  on  each  of  three 
grounds:  (1)  The  parties  agreed  to  proceed  with  four 
commissioners,  without  the  fifth,  and  in  fact  did  so.  (2) 
The  statute  required  the  bond  to  provide,  and  the  bond 
does  accordingly  provide,  that  the  appellant  would  pay  the 
town  all  costs  arising  on  said  drain  appeal  in  case  the  de- 
termination of  the  supervisors  shall  not  he  reversed  (R.  S. 
sec.  1362),  and  there  is  no  pretense  that  it  was  reversed. 
(3)  The  decision  of  the  commissioners  is  involved  only  col- 
laterally, and  until  reversed  by  direct  proceedings  stands  as 
the  decision  on  the  drain  appeal. 

For  the  respondents  there  was  a  brief  by  Luse  db  Waity 
attorneys,  and  C.  E,  Estabrooky  of  counsel,  and  the  cause 
was  argued  orally  by  Mr.  Z.  K,  Luse. 

Lyon,  J.  On  the  authority  of  State  ex  rd,  Luderman^ 
t>.  Findley^  67  Wis.  86,  it  must  be  held  that  the  decision  and 
order  of  the  four  commissioners,  in  the  absence  of  the  fifth 
who  did  not  appear,  is  void.  It  is  quite  immaterial  that 
the  supervisors  and  the  defendant  Bixby  consented  that  the 
four  might  thus  act.  In  the  absence  of  the  fifth  commis- 
sioner there  was  no  jurisdiction  of  the  subject  matter,  and 
consent  could  not  confer  jurisdiction.  This  is  elementary. 
Hence  the  case  stands  as  though  the  commissioners  had 
made  no  order,  and  the  decision  of  the  supervisors  has  been 
neither  affirmed  nor  reversed.  The  condition  of  the  bond 
is  that  the  principal  therein,  the  defendant  Bixby ^  shall  pay 
all  costs  arising  from  such  appeal  in  case  the  determination 
of  the  supervisors  shall  not  be  reversed.  But  the  statute  ifi 
that  "if  the  determination  or  judgment  of  the  supervisors 
shall  be  affirmed  by  the  decision  of  the  commissioners,  the 
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party  appealing  from  such  determination  or  judgment  shall 
pay  all  costs  and  expenses  of  the  proceedings  bad  in  the 
matter."     Sec.  1362,  R.  S.    It  will  thus  be  seen  that  while 
the  bond,  in  form,  renders  the  obligors  therein  liable  for 
such  costs  and  expenses  unless  the  determination  of  the 
supervisors  is  reversed,  the  statute  seems  to  make  such 
liability  dependent  upon  an  affirmance  of  such  determina- 
tion.   There  are  very  plausible,  perhaps  good,  reasons  for 
holding  that,  notwithstanding  the  form  of  the  bond,  the 
statute  relieves  the  obligors  from  liability  unless  there  is  an 
actual  affirmance.    We  do  not  find  it  necessary,  however, 
to  determine  the  question  here  suggested,  but,  for  the  pur- 
poses of  this  case,  we  choose  rather  to  assume  that  the  fail- 
ure to  obtain  a  valid  determination  by  the  commissioners 
renders  the  obligors  liable  upon  their  bond  according  to  its 
terms.    This  brings  us  to    the  question,  Does    the  bond 
cover  and  include  the  expenses  of  the  town  in  procuring 
witnesses  to  testify  on  the  hearing  before  the  commissioners? 
The  statute  (sec.  1363)  requires  the  commissioners  to  view 
and  examine  the  lands  described  in  the  notice  of  appeal, 
and  to  hear  any  reasons  which  may  be  offered  for  and 
against  the  determination  of  the  supervisors.     It  also  au- 
thorizes, but  does  not  require,  them  to  ''examine  witnesses 
upon  any  point  relating  to  the  subject  matter  submitted  to 
them."    The  commissioners  may  examine  witnesses,  or  not, 
in  their  discretion.    Probably  in  most  cases  the  view  of 
the  land  and  the  arguments  in  behalf  of  the  town  and  in- 
terested parties  would  give  them  all  the  information  neces- 
sary to  an  intelligent  determination  of  the  appeal,  without 
resorting  to  the  testimony  of  witnesses.     Hence  it  could 
not  be  known  in  the  present  case  whether  the  attendance 
of  witnesses  would  be  required  until  the  commissioners  had 
met  and  indicated  their  views  upon   that  subject.    The 
attendance  of  the  witnesses  in  question  on  behalf  of  the 
town  was  procured  on  the  day  appointed  in  the  summons 
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for  the  commissioners  to  meet,  and,  as  a  matter  of  course, 
before  the  supervisoi's  could  know  that  their  testimony 
would  be  called  for  or  received.  We  think,  therefore,  that 
the  expenses  incurred  by  the  town  in  that  behalf  were  pre- 
maturely incurred.  The  supervisors  should  have  waited 
until  they  ascertained  whether  the  persons  named  as  com- 
missioners would  all  appear  and  qualify  as  such,  and 
whether,  after  being  duly  qualified,  they  would  examine 
any  witnesses.  By  producing  their  witnesses  when  they 
did,  they  took  the  risk  that  the  hearing  of  the  appeal  might 
fail  for  any  cause,  or  that  no  witnesses  would  be  examined. 
Hence,  if  we  assume  that  the  bond  in  suit  covers  the  ex- 
penses of  witnesses  necessarily  obtained  by  the  town,  it 
must  still  be  held,  for  the  reasons  above  suggested,  that  it 
does  not  cover  the  expenses  therefor  incurred  in  the  present 
case.  * 

In  view  of  the  fact  that  the  statute  provides  expressly  for 
the  fees  of  the  commissioners,  justice,  and  constable,  and  is 
silent  in  regard  to  the  expenses  of  procuring  witnesses,  the 
argument  is  quite  persuasive  that  such  expenses  were  not 
intended  to  be  covered  by  the  bond.  But  we  do  not  deter- 
mine the  point. 

It  is  claimed  on  behalf  of  the  plaintiffs  that  the  judgment 
herein  is  a  personal  judgment  against  the  three  supervisors 
named  as  plaintiffs,  upon  which  the  defendants  are  entitled 
to  an  execution  de  bonis  propriis^  and  hence  that  the  judg- 
ment is  irregular.  We  do  not  so  understand  this  judgment. 
We  are  of  the  opinion  that  the  action  is  substantially  by 
the  town  of  Rutland,  or,  what  is  the  same  thing,  by  the  su- 
pervisors of  that  town  in  their  official  capacity,  upon  a 
demand  alleged  to  be  due  the  town,  and  that  the  action  has 
no  feature  of  a  personal  action  by  the  supervisors  in  their 
individual  capacities.  The  insertion  of  their  personal  names 
as  plaintiffs  may  be  rejected  as  surplusage.  The  irregular- 
ity is  harmless.     Had  other  persons  become  supervisors  of 
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that  town  pending  the  action,  the  suit  would  not  have 
abated.  The  judgment  is,  in  form,  "against  George  TT. 
Prickard^  F,  B,  Usher^  and  Hans  Hanson^  supervisors  of 
the  town  of  Eutland,  Dane  Co.,  Wisconsin."  But  the  names 
of  the  supervisors  inserted  in  the  judgment  is  equall}'  sur- 
plusage, and  does  not  render  the  judgment  a  personal  one 
against  them.  It  merely  follows  the  summons  and  com- 
plaint, and  has  no  more  effect  in  one  than  in  the  other. 
The  foregoing  views  are  sustained  by  the  case  of  Cairns  v. 
0*Bleness^  40  Wis.  469,  and  cases  there  cited. 

It  may  be  an  irregularity  that  the  action  was  brought  in 
the  name  of  the  supervisors,  instead  of  the  town  of  Kutland 
(see  sec.  773,  K.  S.);  but,  if  so,  it  was  committed  by  the 
plaintiifs,  and  they  cannot  bo  heard  to  complain  of  it.  We 
are  of  the  opinion  that  the  judgment,  although  in  form 
against  the  supervisors,  is  substantially  against  the  town, 
and  that  it  can  be  enforced  only  in  the  manner  prescribed 
by  sec.  781,  R  S, 

Our  conclusion  is  that  the  case  was  correctly  decided  by 
the  circuit  court,  and  hence  that  the  judgment  should  not 
be  disturbed. 
By  the  Court. —  Judgment  affirmed. 


EioLswoBTH,  Respondent,  vs.  Hayes,  Appellant, 

March  7  —  March  S7,  1888, 

Slander:  Miscount  of  votes  by  election  inspector:  Intention  in  making 
charge:  Privilege:  Instructions  to  jury, 

t  In  an  action  for  slander  the  complaint  alleged  that  the  defendant 
falsely  and  maliciously  spoke  of  the  plaintiff,  an  election  inspector, 
the  following  words:  **He  counted  four  votes  which  were  cast  for 
E.,  for  B.,  for  sheriff.  .  .  .  It  is  true;  there  is  no  doubt  about 
it.     There  was  a  man  standing  looking  right  over  [plaintifTs] 
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shoulder,  and  saw  him  do  it.  It  is  a  swindle ;  **  and  that  the  de- 
fendant thereby  falsely  and  maliciously  charged  the  plaintiff  with 
having  knowingly  violated  the  provisions  of  the  law  governing  the 
duties  of  inspectors  of  election.  Hdd,  that  the  language  used 
might  fairly  be  construed  as  charging  a  wilful  and  fraudulent 
miscount,  not  a  mere  mistake,  and  that  the  complaint  therefore 
stated  a  cause  of  action. 
3.  In  such  a  case,  there  being  no  evidence  which  would  justify  the 
jury  in  finding  that  the  defendant  honestly  and  in  good  faith  made 
such  statements  for  the  purpose  of  having  a  recount  of  the  votes 
under  the  provisions  of  ch.  464,  Laws  of  1885,  instructions  to  the 
effect  that  if  they  were  made  for  such  purpose,  without  malice, 
the  plaintiff  cannot  recover,  were  properly  refused. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Tlie  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Tayloib  as  a  part  of  the  opinion : 

This  action  was  brought  to  recover  damages  for  slander- 
ous words  alleged  to  have  been  uttered  and  published  by 
the  defendant.  Upon  the  trial  of  the  action  in  the  circuit 
court,  the  plaintiJHf  had  a  verdict  in  his  favor  for  $100  dam- 
ages, upon  which  verdict  judgment  was  entered  in  his 
favor,  with  costs  of  the  action.  From  this  judgment  the 
defendant  appealed  to  this  court. 

The  plaintiff  alleges  in  his  complaint  that  he  was  one  of 
the  supervisors  of  the  town  of  Oregon,  in  Dane  county,  in  the 
the  years  1885  and  1886,  and  that  as  such  supervisor,  at  the 
general  election  held  in  said  town  on  the  2d  of  November, 
1886,  he  acted  as  chairman  of  the  board  of  inspectors  of  such 
election,  and  was  duly  qualified  as  such  inspector.  It  then 
alleges  that,  at  such  election,  one  John  M.  Estes  was  a  can- 
didate on  the  Kepublican  ticket  for  the  oiBce  of  sheriff  of 
Dane  county,  and  that  Phillip  Barry  was  the  candidate  for 
such  oflBce  on  the  Democratic  ticket;  that  the  plaintiff  was 
a  member  of  the  Democratic  party,  and  took  an  active  in- 
terest in  that  election;  that  the  defendant  was  a  member  of 
the  Republican  party,  and  that  he  was  active  in  behalf  of 
John  M.  Estes,  the  republican  candidate  for  sheriff  of  said 
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connty.  The  complaint  then  alleges  that  the  defendant, 
Hayes^  wickedly  contriving,  etc.,  to  injure  the  plaintiff,  etc., 
and  cause  M  to  be  suspected  and  believed  by  his  neighbors 
and  others  that  plaintiff  was  guilty  of  the  offenses  and  mis- 
conduct hereinafter  mentioned  and  charged,  in  a  certain 
conversation,  etc.,  held  in  said  town  on  the  second  day  of 
November,  1886,  concerning  the  number  of  votes  which  had 
been  counted  for  the  said  John  M.  Estes,  as  sheriff,  and  the 
said  Phillip  Barry  in  said  town,  "  falsely  and  maliciously 
spoke  of  and  concerning  this  plaintiff,  these  false,  malicious, 
and  defamatory  words,  that  is  to  say:  'He  [meaning  the 
plaintiff]  counted  fonr  of  the  votes  which  were  cast  for 
Estes  [meaning  John  M.  Estes,  the  candidate  for  sheriff  on 
the  Republican  ticket]  for  Barry  for  sheriff  [meaning  the 
said  Phillip  Barry,  who  was  the  candidate  for  sheriff  on  the 
Democratic  ticket].' "  The  complaint  then  alleges  that  sev- 
eral persons  hearing  the  statement  remarked  that  they  did 
not  believe  that  Ellsworth  was  that  kind  of  a  man,  and 
thereupon  the  defendant  further  stated  to  the  persons  then 
present:  "It  is  true;  there  is  no  doubt  about  it.  There 
was  a  man  standing  looking  right  over  Mr.  EUsworth^s 
shoulder,  and  saw  him  do  it.  It  is  a  swindle."  The  com- 
plaint then  alleges  that  the  defendant  thereby  falsely  and 
maliciously  charged  the  plaintiff  with  having  knowingly 
violated  the  provisions  of  the  law  governing  the  duties  of 
the  inspectors  of  election,  etc. 

The  second  cause  of  action  stated  in  the  complaint  was 
for  the  following  statement,  made  by  the  defendant  on  the 
6th  day  of  November,  1886,  in  the  village  of  Oregon,  in  the 
presence  of  divers  persons,  concerning  said  election  and 
counting  the  ballots  by  the  said  Ellsworth:  "  I  have  been 
informed  by  a  man  who  stood  right  by  and  watched  ElU- 
worth  count  the  votes,  and  he  counted  four  of  Estes'  votes 
for  Barry  for  sheriff."  The  complaint  also  charges  a  repe- 
tition of  these  conversations  at  other  times  and  places  be- 
fore the  commeiicement  of  the  action. 


Digitized  by 


Google 


430  SUPREME  COURT  OF  WISCONSIN, 

Ellsworth  vs.  Hayes. 

The  defendant  answered,  admitting  the  fact  that  plaiatifiF 
was  one  of  the  inspectora  of  the  election  on  November  2, 
1886,  and  that  he  assisted  in  counting  the  votes  at  such 
election;  the  candidacy  of  Estes  and  Barry  for  sheriflF, — 
Estes  as  the  Republican,  and  Barry  as  the  Democratic,  can- 
didate. He  also  admits  that  the  plaintiff  was  acting  with 
the  Democratic  party,  and  he  with  the  Republican  party. 
The  answer  then  makes  the  following  allegations: 

"Defendant,  further  answering  said  complaint,  alleges 
that  immediately  after  the  fall  election  of  1886,  in  the  said 
village  of  Oregon,  one  of  the  voting  precincts  at  which  the 
said  Estes  and  the  said  Barry  were  voted  for  as  candidates  for 
sheriflf  of  Dane  county,  it  was  freely,  openly,  and  publicly 
suggested  and  charged,  by  divers  and  sundry  of  said  electors 
and  tax-payers  of  said  voting  precinct,  that  the  said  plaint- 
iff had  made  a  mistake  in  counting  the  votes  cast  at  the 
said  voting  precinct  for  the  office  of  sheriff;  that  it  was 
freely  and  openly  considered  and  discussed  by  said  electors, 
in  good  faith,  the  question  whether  a  recount  should  not  be 
made  of  said  votes,  and  that  the  defendant,  as  one  of  the 
electors  and  tax-payers  at  said  voting  precinct,  in  good  faith 
and  with  malice  towards  none,  at  said  time  and  place,  in 
Monk's  hotel,  in  answer  to  a  question  propounded  by  one 
Mr.  Patchin,  also  an  elector  and  tax-payer  of  said  precinct, 
namely,  ^ IlayeSy  what  is  there  about  that  vote  business?' 
said :  ^  All  I  know  about  it  is  what  I  have  heard,  and  that 
is  this:  There  was  a  man  who  said  in  my  presence,  in  the 
post-offlce,  that  he  saw  four  votes  that  had  Barry's  name 
scratched  off,  and  Estes'  name  written  on  them,  and  they 
wore  counted  for  Barry ;  and  that  he  stood  right  behind 
Ellsworth  when  the  vote  was  counted,  and  he  said  he  no- 
ticed that  one  of  the  tickets  was  torn;'  that  said  Patchin 
replied  that  he  did  not  believe  Ellsworth  would  do  that; 
that  this  defendant  replied :  '  I  don't  believe  that  he  did  it 
either;  I  don't  believe  that  anybody  believes  that  he  did  it;' 
that  this  defendant  uttered  these  words,  answering  said  in- 
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terrogatory  of  said  Patchin  in  good  faith,  and  in  the  exer- 
cise of  his  rights  as  an  elector  of  said  precinct  to  see  that 
the  votes  cast  at  said  precinct  should  be  counted  as  cast. 

"  Defendant,  answering  said  second  alleged  cause  of  ac- 
tion, admits  that  he  joined  in  a  conversation  in  the  presence 
of  one  Peter  Peterson,  respecting  a  canvass  of  the  votes  cast 
at  said  precinct  of  Oregon,  the  2d  day  of  November,  1886, 
for  the  said  John  Estes  and  the  said  Philip  Barry,  as  candi- 
dates for  the  office  of  sberiflf ;  that  the  said  Peter  Peterson 
and  the  others  present  were  electors  and  tax-payers  of  said 
precinct  of  the  village  of  Oregon,  and  with  him  (the  de- 
fendant) interested  in  a  fair  count  of  the  votes  cast  at  said 
precinct;  that  the  defendant  at  the  said  time  and  place,  in 
answer  to  the  question  addressed  to  him  by  one  of  the  elect- 
ors of  said  precinct,  said:  'It  is  intimnted  ths^t  Ellsworth 
made  a  mistake  of  four  votes;  that  a  man  claimed  to  have 
stood  right  behind  EUsworth  while  the  votes  were  being 
counted,  and  saw  the  ballots  with  Barry's  name  scratched 
oflf  and  Estes'  name  written  on  counted  for  Barry;'  that 
defendant  further  stated  that,  '  I  did  not  think  Ellsworth 
would  do  that,  and  in  justice  to  him  the  votes  ought  to  be 
recounted ;  and  if  I  see  him  I  will  tell  him.'     That  defend- 
ant used  no  other  or  different  language,  at  the  said  time 
and  place,  than  above  set  forth,  respecting  the  matters  and 
things  alleged  in  the  said  complaint;  that  said  statements 
were  made  calmly  and  dispassionately,  with  no  ill  motive 
towards  the  plaintiflf,  but  wholly  in  good  faith,  and  solely 
in  the  exercise  of  the  defendant's  right,  as  an  elector  and 
tax-payer  of  said  voting  precinct  of  said  village  of  Oregon, 
to  discuss  the  question  of  alleged  mistake  by  the  board  of 
inspectors  in  canvassing  the  votes  cast  at  said  precinct,  and 
for  the  purpo3©  of  promoting  the  public  w^elfare  by  insist- 
ing that  the  ballot  shall  always  be  counted  as  cast." 
The  answer  denies  everything  else  stated  in  the  complaint. 
On  the  trial  in  the  circuit  court  the  defendant  objected 
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to  the  admission  of  any  evidence  under. the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  objection  was  overruled,  and  excep- 
tion taken.  At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved  for  a  nonsuit,  which  was  denied,  and  ex- 
ception taken.  These  rulings  of  the  court  are  alleged  as 
error  by  the  appellant  upon  the  hearing  of  this  appeal. 

For  the  appellant  there  was  a  brief  by  Rogers^  Lttse  & 
HaU^  and  oral  argument  by  W.  H.  Rogers  and  F,  W.  Sail. 
They  contended,  inter  alia,  that  there  is  nothing  slanderous 
per  se  in  the  words  charged  in  either  count.  Words  are 
only  actionable  when  in  their  most  obvious  and  natural 
sense  they  impute  a  crime.  Montgomery  t).  Deelsy^  3  Wis. 
709;  Geary  v,  Bennett,  63  id.  444.  The  words  used  were 
conditionally  privileged,  that  is,  though  they  may  be  false 
they  do  not  on  that  account  imply  malice.  See  Van  Wyek 
V.  AspinwaU,  17  N.  Y.  193;  Larkin  v.  Noonan,  19  Wis.  83; 
Lewis  V.  Chapman,  16  N.  Y.  369;  State  ex  rel.  Lanning  v. 
Lonsdale,  48  Wis.  348;  White  v.  Nichols,  3  How.  236;  Town- 
shend  on  Slander,  350-357;  Bradlmfv.  Heath,  12  Pick.  163; 
Bays  V.  Hunt,  60  Iowa,  251 ;  Marks  v.  Baker,  28  Minn. 
162;  Bronson  v.  Bruce,  59  Mich.  467,  26  K  W.  Kep.  675, 
note;  Noonan  v.  Orion,  32  Wis.  106;  Seroati/us  v.  Pichel,  34 
id.  292. 

For  the  respondent  there  was  a  brief  by  John  M.  OUn 
and  J.  L.  O^  Connor,  and  oral  argument  by  Mr.  Olin.  They 
argued,  among  other  things,  that  if  the  language  used  was 
capable  of  a  slanderous  meaning,  or  might  become  so  when 
explained  by  surrounding  circumstances  and  the  collateral 
acts  and  declarations  of  the  defendant  and  those  to  whom 
the  language  was  addressed,  the  ruling  of  the  court  admit- 
ting evidence  under  the  complaint  was  correct.  Weil  v. 
Schmidt,  28  Wis.  137;  Cotirill  v.  Cramer,  43  id.  242;  Camp- 
bell V.  Campbell,  54  id.  90;  Lathrop  v.  Hyde,  25  Wend.  448; 
Rowand  v.  De  Camp,  96  Pa.  St.  493;  8  Atl.  Eep.  230. 
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Language  which  imputes  crime  or  corruption  to  a  person 
in  official  capacity  is  not  privileged  unless  it  appears  that 
It  was  directed  exclusively  to  the  authority  which  has  the 
power  of  removing  such  officer  or  of  taking  other  definite 
legal  action  upon  the  communication,  and  for  the  purpose 
of  inducing  such  authority  to  such  action.    Thorn  v.  Blanch- 
ard^  5  Johns.  508 ;  Sewall  v,  Catlin,  3  Wend.  292 ;  Vanderzee 
V.  iTGreffor,  12  id.  545;  Fawcett  v.  Charles,  13  id.  473; 
Howard  v.  Thompson,  21  id.  319;  O^Donaghuev,  IT  Govern^ 
M  id.  26 ;  Larhin  v.  Noonan,  19  Wis.  82 ;  Oray  v,  Pentland, 
3  Serg.  &  E.  23;  Rowand  v.  Be  Oamp,  96  Pa.  St.  493; 
Foster  v.  Scripps,  39  Mich.  376 ;  Bodwell  v.  Osgood,  8  Pick. 
379;  Smith  v.  Higgins,  16  Gray,  251;  State  v.  Bumham,  9 
K  H.  34;  Wilson  v.  Collins,  5  0.  &  P.  373;  Parsons  v, 
Surgey,  4  F.  ife  F.  247.     In  such  cases  the  courts  have  held 
that  the  petition  containing  the  libelous  charges  is  in  the 
nature  of  a  judicial  or  a  yt/<w{-judicial  proceeding,  and  con- 
sequently privileged.     Larkin  v.  Noonan,  19  Wis.  82.     One 
may  criticise  the  public  acts  and  conduct  of  an  officer  more 
freely  than  the  acts  and  conduct  of  a  private  person,  but 
any  imputation  of  unjust  or  corrupt  motives  is  equally  slan- 
derous in  either  case.     Spiering  v.  Andrce,  45  Wis.  330; 
Dodds  V.  Henry,  9  Mass.  262;  Comm.  v.   Clap,  4  id.  163; 
Hamilton  v.  Eno,  81  K  Y.  116;  Sedy  v.  Blair,  Wright 
(Ohio),  358;  McDonald  v.  Woodruff,  2  Dill.  244;  6  M.  &  W. 
105;  Rearick  v.  Wilcox,  81  111.  77;  Palmer  v.  Concord,  48 
N.  H.  211 ;  Bronson  v.  Bruce,  59  Mich.  467 ;  White  v.  Nichols, 
3  How.  266;  Crane  v.  Waters,  10  Fed.  Rep.  619;  Barr  v. 
Moore,  87  Pa.  St.  385;   Neeb  v.  Hope,  111   Pa.  St.  145; 
Comm.  V.  WardweU,  136  Mass.  164. 

Taylor,  J.    It  is  argued  that  the  language  used  by  tho 
defendant,  as  stated  in  the  complaint,  does  not  charge  any 
unlawful  or  wilful  miscounting  of  the  votes  cast  at  the  elec- 
tion by  the  plaintiff,  but  simply  that  he  made  a  mistake  in 
Vol.  71  — 28 
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counting  the  votes  cast  thereat.  The  language  set  up  in 
the  complaint  is  not  so  clearly  a  simple  allegation  of  mis- 
take as  to  justify  the  court  in  saying  that  it  did  not  have  a 
different  meaning,  and  that  the  persons  to  whom  it  was 
addressed  did  not  understand  it  as  charging  the  plaintifl 
with  a  false  and  fraudulent  count,  as  stated  in  the  innuendo. 
If  the  words  are  fairly  susceptible  of  the  meaning  which  it 
is  claimed  by  the  plaintiff  was  intended  by  the  defendant 
in  uttering  them,  then  it  is  clear  that  they  sufficiently  charge 
the  plaintiff  with  a  crime  under  the  statute,  which  declares 
what  shall  constitute  an  offense  by  an  inspector  of  elections 
.  (see  sees.  4544,  4545,  R.  S.),  and  are  actionable  per  se  when 
spoken  of  his  acts  as  an  inspector  of  elections,  and  the  court 
properly  refused  to  exclude  the  plaintiff's  etjidence.  The 
same  is  true  of  the  refusal  of  the  motion  for  a  nonsuit  Tbe 
evidence  made  a  clearer  case  of  an  intention  on  the  part  of 
the  defendant  to  charge  the  plaintiff  with  a  wilful  miscount- 
ing of  the  votes  cast  at  said  election  than  is  made  by  the 
statements  set  out  in  the  complaint.  The  court  would  not 
have  been  justified  in  granting  a  nonsuit.  The  following 
cases  sustain  the  rulings  of  the  circuit  court  to  which  the 
exceptions  were  taken:  Geary  v,  Bennett^  53  Wis.  444,447; 
Weil  V.  Schmidt,  28  Wis.  137;  Campbdl  v.  CamjpbeU,  54 
Wis.  90;  Rowand  v.  De  Carnp^  96  Pa.  St.  493,  501;  Singer 
V.  Bender,  64  Wis.  169. 

In  the  instructions  of  the  learned  circuit  judge  to  the 
jury,  he  expressly  told  them  that  the  plaintiff  could  not  re- 
cover in  the  action  if  they  found  that  the  defendant  simply 
charged  the  plaintiff  with  ar  unintentional  miscount  of  the 
votes;  "that  it  was  not  slander  for  the  defendant  to  say 
that  the  plaintiff  counted  votes  for  one  candidate  that  were 
cast  for  another,  unless  the  words  were  stated  under  such 
circumstances  as  that  a  fair  and  ordinary  interpretation  of 
the  words  spoken,  by  the  persons  hearing  them,  would  be 
that  the  plaintiff  knowingly  or  wilfully  so  miscounted  the 
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ballots ;  and,  if  you  find  that  the  words  used  by  the  de- 
fendant did  not  so  charge,  your  verdict  should  be  for  the 
defendant"  This  submitted  the  questions  raised  by  the 
motions  to. exclude  the  evidence  of  the  plaintiff  and  for  a 
nonsuit  fairly  to  the  jury ;  and  upon  the  reading  of  the  evi- 
dence there  can  be  no  question  but  that  there  was  enough 
in  the  case  to  require  the  trial  judge  to  submit  the  question 
as  to  what  the  defendant  meant  by  the  words  uttered  by 
him. 

The  learned  counsel  also  alleged  for  error  the  refusal  of 
the  court  to  instruct  the  jury  that,  under  the  evidence,  they 
might  find  the  statements  made  by  the  defendant  condi- 
tionally privileged.  There  is  no  contention  that  the  second 
and  fourth  instructions  asked  by  the  defendant  were  im- 
properly refused  by  the  court,  as  both  instructions  ask  the 
court  to  say,  as  a  matter  of  law,  that  the  words  uttered  by 
the  defendant  were  privileged.  It  cannot  be  contended 
that  the  evidence  is  so  clear  as  to  the  intent  with  which  the 
defendant  uttered  the  words  as  would  justify  the  court  in 
stating,  as  a  matter  of  law,  that  they  were  privileged  or 
conditionally  privileged.  The  third  and  fifth  instructions 
asked  would  have  been  proper  instructions  to  the  jury,  had 
there  been  any  evidence  to  sustain  the  claim  made  by  the 
defendant.*    After  a  careful  examination  of  the  evidence, 

*The  third  and  fifth  instructions  asked  by  the  defendant  were  as  fol- 
lows: 

'*  3.  The  law  permits  all  persons  who  are  interested  as  electors  or  tax- 
Pftyere  to  comment  upon  the  official  acts  of  their  public  officers  so  long 
>B  they  do  so  bona  fide  and  not  for  the  purpose  of  injuring  the  person 
spoken  of;  hence,  if  the  defendant  was  induced  from  any  cause  to  be- 
lieve that  the  plaintiff  did  what  the  defendant  is  alleged  to  have  said  he 
did,  and  mentioned  it  to  others  with  a  view  of  correcting  the  evil,  and 
^ithont  malice  toward  the  plaintiff,  his  acts  would  be  justifiable,  and 
the  plaintiff  cannot  recover. 

"  5.  Every  qualified  voter  of  Dane  county  was  interested  in  the  sub- 
ject of  a  fair  and  correct  count  of  the  ballots  cast  for  the  respective  can- 
didates for  the  office  of  sheriff  of  Dane  county,  at  the  village  of  Oregon, 
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we  do  not  find  anything  in  it  which  would  have  justified  the 
jury  in  finding  that  the  defendant  honestly  and  in  good 
faith  made  the  statements  be  is  shown  to  have  made,  for 
the  purpose  of  having  a  recount  of  the  votes  .cast  at  sack 
election,  under  the  provisions  of  ch.  464,  Laws  of  1885.  He 
does  not  show  that  he  made  the  statements  with  the  pa^ 
pose  of  procuring  a  recount  of  the  vote;  nor  did  he  ever 
take  any  legitimate  steps  towards  obtaining  such  recount; 
nor  is  it  shown  that  any  other  elector  or  electors  in  said 
town  were  at  the  time  taking,  or  about  to  take,  any  meas- 
nres  to  have  the  vote  recounted;  nor  does  he  show,  as 
alleged  in  his  answer,  that  it  was  openly  and  publicly  sug- 
gested and  charged  immediately  after  such  election,  by 
divers  and  sundry  of  the  electors  of  said  voting  precinct, 
that  the  plaintiff  had  made  a  mistake  in  counting  the  votes 
cast  at  such  election.  The  evidence  does  not  disclose  that 
any  one  made  the  charge  except  himself  and  one  other  man, 
nor  that  any  one  except  himself  suggested  that  a  recount 
ought  to  be  made.  There  was  not  enough  in  the  evidence 
to  justify  the  court  in  submitting  the  proposition  embraced 
in  the  instructions  asked  to  the  consideration  of  the  jury. 
TVe  think  the  case  was  fairly  submitted  to  the  jury,  and 
there  is  no  reason,  upon  the  whole  evidence,  for  disturbing 
jtheir  verdict. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 

at  the  November  election  of  1886,  and  if  you  find  from  the  evidence  that 
the  defendant,  Hayes,  in  good  faith,  without  malice  toward  the  plaint- 
iff, Ellsworth,  expressed  himself  on  the  subject  in  question  in  the  man- 
ner set  forth  in  the  complaint  to  persons  having  a  like  interest  in  the 
communication,  namely,  electors  of  said  county,  no  presumption  of 
malice  arises  from  the  speaking  of  the  words,  and.  therefore,  this  action 
cannot  be  maintained  without  you  further  find  that  the  defendant  was 
actuated  by  express  malice  toward  the  plaintiff  at  the  time  the  said 
words  were  spoken."—  Rep. 
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LiTTLEJOHN,  Appellant,  vs.  The  Regents  of  the  Univbb- 
srrY  OF  Wisconsin,  Respondent. 

March  8  —  March  f7, 1888, 

Btferenoe:  Action,  tort  or  contract f    Fraud:  Long  account:  Discre- 
tion, 

An  action  to  recover  a  balance  claimed  to  be  dae  upon  a  bnilding 
contract  and  for  extra  work  and  materials,  but  which,  it  is  alleged, 
has  been  fraudulently  disallowed  by  the  superintendent  —  who, 
by  the  terms  of  the  contract,  was  constituted  sole  arbitrator  to  de- 
termine conclnsively  all  matters  pertaining  to  the  contract,  includ- 
ing the  amount  to  be  allowed  for  extra  work  and  materials, —  is  an 
action  ex  contractu,  and  if  it  involves  the  examination  of  a  long 
account  all  the  issues  therein,  including  that  of  fraud,  may  be  re- 
ferred in  the  discretion  of  the  trial  cburt. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  facts  will  suflBciently  appear  from  the  opinion. 

For  the  appellant  there  were  briefs  by  Pinney  cfe  San- 
hrn^  attomej's,  and  J,  V,  Quarles,  of  counsel,  and  oral  argu- 
ment by  Mr,  A,  L,  Sanborn.  They  contended,  inter  alia^ 
that  the  action  is  one  of  tort.  Ross  v.  Mather^  61  N.  T. 
113;  Matthews  V.  Gady,  61  id.  651;  People  v.  Dennison,  19 
Han,  137;  People  v.  Peek,  57  How.  Pr.  316;  Berrian  v. 
Mayor,  16  Abb.  Pr.  (N.  S.),  208;  Pech  v.  Root,  6  Hun,  647. 
An  action  of  tort  cannot  be  referred  without  consent. 
Clark  V,  Candee,  29  Hun,  139;  Welsh  v.  Darragh,  62  N.  Y. 
590;  Yerplanck  v.  Kendall,  46  N.  T.  Super.  Ct.  626;  Wood 
V.  Hope,  2  Abb.  N.  C.  186;  Tovmsend  v.  Hendricks,  40 
How.  Pr.  143;  Silmser  v.  Redjield,  19  Wend.  20;  Dede- 
rieffs  Adm'rs  V.  Richley,  id.  110;  Godfrey  v.  W,  G.  F.  Ins. 
Co,  12  Abb.  Pr.  (K  S.),  260;  Freeman  v,  A.  M,  Ins.  Go.  13 
Abb.  Pr.  124j  Dewey  v.  Field,  13  How.  Pr.  437;  Gameron 
V,  Freeman,  10  Abb.  Pr.  333;  Ross  v.  Mayor,  32  How.  Pr. 
164;  Messenger  v.  Broom,  1  Pin.  630.  Whether  the  action 
is  in  tort  or  on  contract,  it  should  not  be  referred,  because 
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the  substantial  and  preliniinary  issue  to  be  determined  be- 
fore any  account  is  necessary,  is  a  question  of  fraud  or  mis- 
take.    Read  v.  Lozin,  31  Hun,  286;  S,  C.  96  N.  Y.  647; 
Morrison  v,  Ilorrocks^  40  Hun,  428 ;.  Morrison  v.  Van  Ben- 
thuysen,  103  N.  Y.  676;  Claflin  v.  Drake,  38  Hun,  144; 
Camp  V.  IngersoU,  86  N.  Y.  433;  Evans  v.  KalhflAisch,  36 
N.  Y.  Super.  Ct.  457.     The  action  involves  difficult  and  im- 
portant questions  of  law,  on  which  the  parties  are  entitled 
to  the  experience  and  judgment  of  the  court.     Druse  v, 
BorteTy  57  Wis.  644;  Magoio7i  v.  Sinclair,  5  Daly,  70.    In 
any  event,  the  whole  action  should  not  be  referred,  but  only 
the  question  of  accounting  and  value  of  work  and  material 
For  the  respondent  there  were  briefs  by  Zamb  cfe  Jones. 
attorneys,  and  Geo.  TT.  Dird,  of  counsel,  and  oral  argument 
by  Mr.  F.  J.  Lamb  and  Mr.  Bird.    They  argued,  among 
other  things,  that  the  allegations  of  fraud  or  mistake  in  the 
complaint  do  not  constitute  the  cause  of  action,'  but  are 
necessary  to  make  out  the  cause  of  action  on  the  contract. 
The  decisions  of  the  superintendent  adverse  to  the  plaintiff 
and  his  claims  are  a  bar  to  the  action,  unless  rmpeached  for 
fraud  or  mistake.     Baasen  v.  Baehr,  1  Wis.  520;  Ila^brouck 
V.  Milwaukee,  17  id.  266;  Hudson  v.  McCarinxey,  33  id.  331; 
Tetz  V.  BuUerfield,  54  id.  242.     But  if  the  fraud  or  mistake 
were  proved  the  plaintiff  cannot  recover  anything  therefor. 
•He  could  only  recover  on  the  contract.     Cairns  v.  G^  BUness, 
40  Wis.  469 ;  Norton  v.  Booker,  1  Pin.  195 ;  Fijield  v.  Sweeney, 
62  Wis.  204;  Western  Ass.  Co.  v.  Towle,  65  id.  247;  LittUjohn 
V.  Jacobs,  66  id.  600;  Atistin  v.  Jiawdon,  44  N.  Y.  63,  68; 
Welsh  V.  Darragh,  52  id.  590;  Conaughty  v.  Nichols,  42  id. 
83*;  Byxbie  v.  Wood,  24  id.  607,  610,  611;  Vilm^r  v.  SchaU, 
61  id.  564.     Although  the  issue  of  fraud  is  raised  in  the 
manner  indicated,  still  the  cause  should  be  referred.  Devlin 
V.  Mayor,  54  How.  Pr.  50;  People  v.  Peck,  57  id.  315;  S.  C. 
77  N.  Y.  630;  Bensel  v.  GaU,  5  N.  Y.  Sup.  Ct.  186;  5.  (7.  3 
Hun,   678;    Sheldon  v.  Wood,  3  Sandf.  739;   Eingdey  v. 
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Brooklyn,  1  Abb.  N.  C.  108;  Maryatt  v.  Thayer,  39  K  Y. 
Super.  Ct.  417;  y^hikikev  v.  Desfosse,  7  Bosw.  676;  Mills  v. 
Tkursdy,  11  How.  Pr.  113;  Atooha  v.  Garcia,  15  Abb.  Pr. 
303;  Hoffman  on  ^ferees,  11,  12;  AiMtin  v.  Rawdon,  44 
N.  Y.  63;  Vilma^  v.  SchaU,  61  id.  664.    The  isane  of  fraud 
cannot  be  separated  from  the  other  issues  and  tried  by  jury. 
The  fraad  itself  involves  the  examination  of  the  accounts, 
and  can  be  established  only  by  showing  that  the  superin- 
tendent did  not  allow  plaintiff  enough.     And  the  courts 
have  decided  the  issues  inseparable.     Devlin  v.  Mayor,  54 
How.  Pr.  60;  Dane  Co.  v.  Dunning,  20  Wis.  210;  Carpenter 
V.  Shepardson,  43  id.  406.     Whether  all  the  issues  or  only 
part  of  them  should  be  referred,  is  left  wholly  to  the  dis- 
cretion of  the  court  below.     Sec.  2864,  R.  S.    The  ruling 
on  that  question  will  not  be  interfered  with  unless  there  has 
been  a  gross  and  manifest  abuse  of  such  discretion.     U,  S. 
RoUing  Stock  Co.  v.  JohnsUm,  67  Wis.  182;    Wheeler  cfe  W. 
Mfg.  Co.  V.  Monahan,  63  id.  194 ;  Jefferson  Co.  Bank  v.  Rob- 
hins,  67  id.  68. 

Orton,  J.    As  near  as  I  can  apprehend  the  object  of  this 
action  from  the  statements,  allegations,  and  prayer  of  the 
complaint,  it  is  to  recover  the  balance  due  upon  the  per- 
formance of  a  written  contract  between  the  plaintiff  and 
John  Trumbull  and  Gilbert  Anderson  of  the  one  part,  and 
the  defendants  of  the  other  part,  for  constructing  certain 
buildings  for  the  university,  of  the  contract  price,  and  for* 
extra  work  and  materials,  now  owned  by  the  plaihtiff  alone. 
In  order  to  remove  all  obstruction  to  such  recovery,  it  is 
alleged  that  the  superintendent  of  said  work, —  appointed 
by  the  defendants  according  to  said  contract,  and  who  was 
constituted  thereby  sole  arbitrator  to  adjudge,  adjust,  and 
determine  conclusively  all  matters  pertaining  to  said  con- 
tract, including  what  should  be  allowed  for  extra  work  and 
materials  and  what  should  be  deducted  from  the  contract 
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price  for  any  deficiency  of  said  work,  and  all  matters  of 
difference  between  the  parties  in  relation  thereto, —  by  rea- 
son of  bias,  mistake,  or  fraud,  refused  to  make  and  did  not 
make  just  and  proper  allowance  to  the  plaintiff  of  what 
was  honestly  and  fairly  due  on  said  contract  and  for  such 
extra  work  and  materials,  and  deducted  therefrom  certain 
items  of  unjust  charges  against  the  plaintiff;  and  that  there 
is  due  to  the  plaintiff  for  such  balance  so  corruptly  de- 
ducted or  disallowed,  the  sum  of  $18,291.11,  for  which 
judgment  is  demanded.  The  answer  denies  the  fraud,  and 
other  material  averments  of  the  complaint,  and  alleges  that 
the  plaintiff  submitted  all  such  matters  to  said  superintend- 
ent, and  that  he  adjusted  and  determined  the  same,  and 
what  was  so  found  due  to  the  plaintiff  was  duly  paid  and 
satisfied,  and  that  such  determination  of  the  superintendent 
is  co7iclusive  upon  the  parties. 

There  are  long  bills  of  particulars  of  the  numerous  items 
of  account  involved  on  both  sides  appended  to  the  plead- 
ings. Upon  affidavit,  showing  that  the  trial  of  said  issue 
or  issues  will  require  the  examination  of  a  long  account^ 
according  to  subd.  1,  sec.  2S64,  K  S.,  and  upon  rule  to  show 
cause  obtained  by  the  defendants,  the  circuit  court  made 
an  order  that  the  action  be,  and  the  same  hereby  is,  re- 
ferred to  Robert  G.  ^iebecker,  Esq.,  to  hear,  try,  and  deter- 
mine; and  that  the  said  Robert  G.  Siebecker,  Esq.,  is  hereby 
appointed  referee  herein,  and  directed  to  hear  and  decide 
Ihe  whole  issue  and  all  the  issues,  both  of  law  and  fact,  in 
this  action.  *  The  plaintiff  appealed  to  this  court  from  said 
order.  Against  said  order,  the  contention  of  the  learned 
counsel  of  the  appellant  is  — 

First.  That  this  is  an  action  in  tort,  and  therefore  not 
referable.  The  statement  of  what  we  understand  to  be  the 
object  of  this  action  has  alreadj'  indicated  our  view  upon 
this  question.  The  written  contract  between  the  parties, 
the  balance  due  thereon,  and  the  extra  work  and  materials 
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contemplated  thereby,  and  the  value  thereof,  constitute  the 
main  grounds  of  the  action,  and  what  is  justly  due  thereon 
and  therefor  is  what  is  sought  to  be  recovered.  The  fraud 
alleged  is  an  incidental  or  collateral  issue,  and  must  be 
proved  to  entitle  the  plaintiff  to  recover,  not  as  damages 
arising  from  the  fraud,  but  as  money  due  upon  the  contract 
and  for  extra  work  and  materials.  To  illustrate  this  issue: 
If  the  plaintiff  had  alleged  what  was  due  on  the  contract 
and  for  extras,  and  demanded  judgment  therefor,  and  the 
defendant  had  set  up  the  fact  that  by  the  contract  the  de- 
termination of  the  matter  by  the  superintendent  was  con- 
dwdve  and  a  bar  to  any  recovery,  and  the  plaintiff  had 
replied  that  such  determination  was  corrupt  and  made  by 
bias,  mistake,  and  fraud,  could  there  be  any  doubt  that  the 
action  was  ex  contraotti^  and  not  ex  ddictof  And  yet  the 
same  issue  is  here  presented,  only  the  plaintiff  has  seen  fit 
to  anticipate  and  answer  the  defense  by  his  complaint. 
The  general  issue  would  be  non  (issumpait;  and  the  deter- 
mination and  the  fraud  of  the  arbitrator  the  subject  of  a 
special  plea  and  replication  in  the  same  action.  But  the 
classification  of  such  an  action  as  one  of  contract,  by  this 
court,  in  similar  cases,  is  sufficient  authority.  Fifidd  v. 
Sweenej/j  62  Wis.  204;  Western  Assurance  Co.  v.  Towle^  65 
Wis.  247;  Littlejohn  v,  Jacobs^  66  Wis.  600,  and  many  other 
cases  cited  in  the  brief  of  respondent's  counsel.  We  do  not 
decide  whether  an  action  ex  delicto  may  be  the  subject  of  a 
compulsory  reference  under  our  statute,  for  it  is  not  in  the 
case. 

Second.  That  the  special  issues  other  than  the  long  ac- 
count and  what  is  due  thereon,  ought  not  to  have  been  re- 
ferred. We  do  not  understand  that  the  learned  counsel  con- 
tends that  such  issues,  and  all  of  them,  cannot  be  referred 
with  the  accounting,  but  that  such  important  and  compli- 
cated questions  ought  to  be  reserved,  and  tried  in  court  be- 
fore a  jury.     It  does  not  seem  possible  that  there  could  be 
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any  doubt  but  that  the  court  could,  together  with  the  ac-  ; 

counting,  refer  any  or  all  the  issues  in  such  a  case. 

"  All  or  any  of  the  issues  in  the  action,  whether  of  fact  or  . 

law,  or  both,  may  be  referred,"  etc.,  is  the  language  of  the 
statute.     As  a  matter  of  course  such  issues  as  are  not  re-  i 

f erred  are  reseryed  to  be  tried  by  the  court  or  jury.  This 
language  imports  the  fullest  discretion  as  to  what  issues  may  i 

be  referred  or  what  reserved.    There  may  well  be  issues  in  i 

an  action,  the  trial  of  some  of  which  would  require  the  ex- 
amination of  a  long  account  and  for  that  reason  is  referred, 
that  ought  not  to  be  submitted  to  a  referee.  Such  are  ques- 
tions of  co7i8titutional  law,  or,  as  in  Ives  v.  Vandewater,  1 
How.  Pr.  168,  of  the  validity  of  certain  "articles  of  associa- 
tion of  forwarders  on  the  Erie  canal,"  which  the  court  re- 
fused to  refer;  or,  as  in  Shaw  v.  Ayrs,  4  Cow.  52,  of  the 
const^uctwn  of  a  certain  agreement.  It  is  certain  that  the 
court  has  a  wide  discretion  in  the  matter  as  to  what  other 
issues  should  be  referred,  and  it  would  seem  that  "  impor- 
tant issues  requiring  the  discretion,  experience,  learning,  and 
judgment  of  the  court "  ought  not  to  be  referred,  as  held  in 
Druse  v.  Ilorter,  57  Wis.  644;  and  we  do  not  wish  to  recon- 
sider what  is  said  upon  that  subject  in  that  case,  although 
it  might  not  have  been  necessary  to  its  decision.  It  would 
seem  that  such  a  discretion  ought  to  be  exercised  in  actions 
at  law  as  well  as  in  equity  cases,  as  to  what  other  issues  in 
the  case  ought  to  be  referred.  The  question  then  recurs. 
Was  it  an  abuse  of  such  a  discretion  for  the  court  to  refer 
the  question  or  issue  of  fraud  or  other  issues  in  this  case, 
together  with  the  matter  of  the  long  account?  We  think 
that  it  was  not.  Those  questions  are  not  difficult  or  com- 
plicated, and  may  be  readily  decided  on  the  evidence;  and 
besides,  it  is  important  that  such  issues  be  kept  together 
with  the  main  issues  in  the  case,  if  they  can  be  as  well;  and 
we  see  no  good  reason  for  separating  them  in  this  case,  any 
more  than  there  was  in  Dane  Co,  v.  Dunning,  20  Wis.  210, 
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or  in  U.  S.  JR.  Stock  Oo,  v.  Johnston^  67  Wis.  182,  and  in  other 
<5ases  cited  in  the  brief  of  the  respondent's  counsel.  It  is 
not  only  in  the  discretion  of  the  court  as  to  what  other 
issues  should  be  referred,  but  it  is  clearly  in  the  discre- 
tion of  the  court  as  to  whether  the  case  should  be  referred, 
even  if  it  is  referable.  There  is  no  reason  of  construction 
that  should  make  the  word  "  may,"  in  the  last  clause  of  sec. 
2864,  R.  S.,  mean  shallj  or  imperative,  more  than  the  same 
word  in  the  first  clause.  We  do  not  think  a  full  reference  of 
this  case  was  an  abuse  of  such  discretion.  It  is  not  a  matter 
of  transcending  importance,  anyway,  whether  a  case  be  re- 
ferred or  not;  for  the  circuit  court  may  review  the  report 
and,  on  motion,  render  judgment  thereon,  or  set  aside,  alter, 
or  modify  it,  or  require  the  referee  to  amend  it.  The  learned 
counsel  of  the  appellant  does  not  question  the  right  or  pro- 
priety of  referring  the  matter  of  account  in  this  case.  What 
is  due  the  plaintiff  on  the  contract  and  for  extra  work  and 
materials  is  involved  in  such  accounting,  and  that  is  the  main 
issae  in  the  case.  That  being  referred,  there  is  no  good 
reason  why  the  subordinate,  incidental,  or  collateral  issues 
of  the  case  should  not  also  be  referred,  so  that  the  report  of 
the  referee  may  dispose  of  the  whole  case. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 
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BiBMEL,  Plaintiff  in  error,  vs.  The   State,  Defendant  in 

error. 

March  8  —  March  27, 1888, 

Criminal  Law  and  PRAcncfK.  fl)  Murder:  JuHtifiahle  honiidde:  Setting 
cuide  verdict  ("£,  Sj  Counsel  to  assist  district  attorney:  Employ- 
ment by  private  persons:  Milwaukee  municipal  oourU 

1.  In  a  prosecution  for  murder,  where  the  accused  admits  the  killing 

and  the  only  defense  is  that  it  was  justifiable  homicide,  the  evi- 
dence must  be  very  clearly  in  favor  of  the  accused  to  justify  thia 
court  in  setting  aside  a  verdict  against  him  which  has  been  sus- 
tained by  the  trial  court. 

2.  An  attorney  employed  by  and  expecting  compensation  from  private 

persons  should  not  be  permitted,  even  at  the  request  of  the  district 
attorney,  to  appear  and  aid  in  the  prosecution  of  a  person  charged 
with  a  crime  punishable  by  imprisonment  in  the  state  prison. 
8.  Ch.  854,  Laws  of  1887,  providing  for  the  appointment  of  counsel  to 
assist  the  district  attorney,  is  applicable  to  the  municipal  outirt  of 
Milwaukee  county  and  tha  judge  thereof. 

ERROR  to  the  Municipal  Court  of  Milwaukee  County. 

The  case  is  stated  in  the  opinion. 

For  the  plaintiff  in  error  there  were  briefs  by  Markham^ 
WiUiams  <&  Bright^  attorneys,  and  Edward  S.  Bragg^  of 
counsel,  and  oral  argument  by  J/r.  A.  H,  Bright  To  the 
point  that  counsel  receiving  pay  from  private  parties  should 
not  have  been  permitted  to  assist  in  the  prosecution,  they 
cited,  besides  cases  cited  in  the  opinion,  Comm,  v»  Wilson^ 
2  Cush.  590;  Coinm.  v.  Tuck,  20  Pick.  364;  People  v.  Em- 
dryx,  58  Mich.  319. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney  General  and  Z.  K.  Luse,  Assistant  Attorney  General, 
and  oral  argument  by  the  Attorney  General.  To  the  point 
that  it  was  not  error  to  permit  private  counsel  to  assist  the 
district  attorney  in  prosecuting  the  case,  they  cited  Bounds 
V.  State,  67  Wis.  45;  Lawrence  v.  State,  50  id.  507;  State  v. 
BarOett,  55  Me.  200;  State  v.  Wilson,  24:  Kan.  189;  Grijin 
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V.  jSiatSy  15  Qa.  476;  Jamagin  v.  State,  10  Yerg.  629;  Mar- 
iin  V,  State,  16  Ohio,  364;  Burkhard  v.  State,  18  Tex.  App. 
599;  Wood  v.  State,  92  Ind.  269;  People  v.  Blackwell,  27 
Cal  65;  U.  S.  v.  Ilanway,  2  Wall.  Jr.  139;  Edwards  v. 
State,  47  Miss.  581;  1  Bish.  Grim.  Proc.  sec.  281;  Whart. 
Crim.  P.  &  P.  sec.  555. 

Tatlob,  J.  The  plaintiff  in  error  was  tried  upon  an  in- 
formation for  the  murder  of  one  Pagel,  in  the  municipal 
court  of  Milwaukee  county.  On  the  trial,  the  plaintiff  in 
error  was  convicted  of  manslaughter  in  the  third  degree. 
The  plaintiff  in  error,  upon  the  return  of  the  verdict,  moved 
the  court  to  set  aside  the  verdict,  and  grant  a  new  trial, 
upon  the  minutes  of  the  court,  for  the  following  reasons: 
(1)  That  the  court  erred  in  refusing  to  permit  the  defendant 
to  show  the  employment  of  Mr.  R.  N.  Austin,  the  attorney 
who  appeared  for  the  state,  and  his  payment  by  private 
parties;  and  that  the  court  erred  in  holding  that  counsel 
for  the  state  receiving  pay  from  private  parties  should  be 
permitted  to  take  part  in  the  trial  on  behalf  of  the  state. 
(2,  3)  That  the  verdict  is  contrary  to  the  evidence  and  to 
the  charge  given  by  the  court.  (4)  That  the  verdict  is  per- 
verse and  contrary  to  the  law  and  facts.  (5)  That  justice 
has  not  been  done  the  defendant.  The  motion  was  over- 
ruled, and  the  defendant  excepted ;  and  after  judgment  was 
pronounced  upon  the  verdict  he  settled  a  bill  of  exceptions 
in  the  case  and  brings  the  judgment  and  proceedings  on 
the  trial  to  this  court  upon  a  writ  of  error  for  review. 

As  we  have  concluded  that  the  learned  judge  of  the  mu- 
nicipal court  erred  in  refusing  to  permit  the  defendant  to 
show  that  Mr.  Austin,  who  appeared  and  assisted  the  dis- 
trict attorney  in  prosecuting  on  behalf  of  the  state,  was 
employed  and  paid  by  private  parties  to  aid  in  such  prose- 
cation,  we  shall  not  pass  upon  the  other  causes  of  error 
assigned  by  the  learned  counsel  for  the  plaintiff  in  error, 
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further  than  to  say  that  when  the  accused  admits  the  kill- 
ing, and  the  only  defense  is  justifiable  homicide,  the  evi- 
dence would  have  to  be  very  clearly  in  favor  of  the  accused 
upon  the  question  involved  in  order  to  justify  this  court  in 
setting  aside  the  verdict  against  the  decision  of  the  trial 
judge  refusing  a  new  trial  upon  that  ground. 

The  question  involved  in  the  first  assignment  of  error  has 
not  heretofore  been  presented  to  this  court  in  the  form  pre- 
sented in  this  case,  and  we  are  now  called  upon  for  the  first 
time  to  determine  whether,  upon  the  trial  of  a  person  ac- 
cused of  a  high  crime  involving  his  imprisonment  in  the 
state  prison  for  life  or  for  a  term  of  years,  private  persons 
may  employ  counsel,  whether  from  good  or  bad  motives, 
and  send  them  into  our  courts  to  prosecute  persons  accused 
of  such  crimes,  and  whether  the  courts  may  allow  such  paid 
attorneys  to  prosecute  the  accused  against  his  consent.  We 
think  public  policy,  and  the  fair,  just,  and  impartial  admin- 
istration of  the  criminal  law  of  the  state,  make  it  the  duty 
of  the  courts  to  exclude  the  paid  attorneys  of  private  per- 
sons from  appearing  as  prosecutors.  That  public  policy  is 
against  permitting  them  to  prosecute,  is,  we  think,  clearly 
indicated  by  the  several  provisions  of  our  laws  upon  the 
subject  of  criminal  prosecutions. 

The  statutes  provide  for  the  election  in  each  county  of  a 
prosecuting  attorney,  and  they  make  it  his  duty  to  appear 
and  prosecute  all  persons  informed  against  or  indicted  for 
crimes  in  the  courts  of  his  county,  and  when  for  any  reason 
there  is  no  public  prosecutor  in  the  county,  the  court  in 
which  the  prosecution  is  pending  shall  appoint  some  one  to 
prosecute  the  accused.  Sec.  752,  R.  S.,  says  it  shall  be  the 
duty  of  the  district  attorney  to  prosecute  all  criminal  actions 
in  the  circuit  courts  of  his  county,  etc.,  and  all  criminal  ac- 
tions, except  for  common  assault  and  battery  and  actions 
for  breaches  of  the  peace  by  the  use  of  abusive  or  threaten- 
ing words,  before  any  magistrate,  when  requested  by  the 
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magistrate  before  whom  the  action  is  pending,  and  upon 
like  request  to  attend  all  criminal  examinations  before  any 
magistrate;  and  at  the  request  of  a  grand  jury  to  appear 
before  them  and  examine  witnesses,  to  give  advice,  to  draw 
all  bills  of  indictment  and  informations,  and  issue  subpoenas 
and  other  processes  for  the  attendance  of  witnesses.  Sec. 
754  reads  as  follows:  ** No  district  attorney  shall  receive 
any  fee  or  reward  from  or  on  behalf  of  any  prosecutor  or 
other  mdividxMl,  for  services  in  any  prosecution  or  business 
to  which  it  shall  be  his  official  dutv  to  attend;  nor  be  con- 
cerned  as  attorney  or  counsel  for  either  party,  other  than 
for  the  state  or  county,  in  any  civil  action  depending  upon 
the  same  state  of  facts  upon  which  any  criminal  prosecution 
commenced  but  undetermined  shall  depend;  nor  shall  any 
district  attorney  while  in  office  be  eligible  to  or  hold  any 
judicial  office  whatever."  Sec.  750  provides  for  the  appoint- 
ment of  a  person  in  the  place  of  the  district  attornej'  when 
the  office  is  vacant,  or  when  the  district  attorney  is  absent 
from  the  court  unable  to  attend  to  his  duties,  or  when  he 
shall  have  acted  as  attorney  for  or  be  near  of  kin  to  the  ac- 
cused, and  when  the  person  shall  be  so  appointed  by  the 
oourt  he  shall  for  the  time  being  perform  all  the  duties  and 
have  all  the  powers  of  the  district  attorney.  Sec.  4649  di- 
rects that  all  informations  for  crimes  shall  be  signed  by  the 
district  attorney  and  filed  by  him.  ^ 

In  addition  to  these  provisions,  the  legislature,  recogniz- 
ing the  propriety  of  giving  the  district  attorney  the  aid  of 
other  counsel  in  the  prosecution  of  important  or  intricate 
cases,  by  oh.  354,  Laws  of  1887,  has  provided  "that  the  cir- 
cuit judges,  within  their  respective  circuits,  are  authorized 
in  their  discretion  to  appoint  counsel  to  assist  the  district 
attorney  in  the  prosecution  of  persons  charged  with  crime 
in  all  eases  when  the  crime  charged  is  punishable  by  im- 
prisonment in  the  state  prison.  Such  additional  counsel 
shall  be  paid  in  the  same  manner  as  now  provided  by  law 
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for  the  payment  of  counsel  for  indigent  criminals."  This 
last  act  was  undoubtedly  passed,  recognizing  the  fact  that 
in  some  criminal  cases  there  was  great  propriety  if  not  a 
necessity  for  furnishing  the  district  attorney  aid  in  their 
prosecution.  The  propriety  of  such  aid  had  been  recognized 
by  this  court  in  the  cases  cited  below ;  and  it  may  be  reason- 
ably inferred  that  this  act  was  passed  to  sanction  the  custom 
of  the  courts  which  had  grown  up  in  the  state  of  allowing 
the  district  attornej^s  the  aid  of  assistant  counsel  in  difficult 
cases,  and  at  the  same  time  to  regulate  and  limit  it  to  the 
appointment  of  counsel  who  are  not  paid  by  private  parties 
but  from  the  public  funds,  thereby  placing  the  assistant  at- 
torney in  the  same  impartial  and  unprejudiced  position  as 
the  prosecuting  attorney. 

It  cannot  be  claimed  that  either  before  or  since  the  pas- 
sage of  the  act  of  1887  private  parties  could  thrust  their 
hired  attorneys  into  the  courts  to  take  charge  of  or  assist 
the  district  attorney  in  the  prosecution  of  any  criminal  case, 
without  the  consent  of  the  court  and  the  district  attorney. 
Whenever  attorneys  other  than  the  district  attorney  have 
been  heretofore  permitted  to  appear  in  a  criminal  case,  they 
have  come  in  by  the  consent  of  both  the  court  and  the  dis- 
trict attorney,  and  not  upon  any  claim  of  right  to  be  there 
by  the  employment  of  private  individuals.  Heretofore  no 
case  has  come  before  this  court  where  the  trial  judge  has 
permitted  any  one  to  appear  as  the  assistant  of  the  district 
attorney  when  it  was  shown  that  he  was  employed  by  pri- 
vate parties  and  came  into  court  at  their  request.  In  this 
case,  defendant,  b}^  his  counsel,  offered  to  show  on  the  trial 
of  this  case  the  status  of  Mr.  Austin,  who  appeared  in  court 
to  aid  in  the  prosecution  of  the  defendant. 

Before  entering  upon  the  trial  the  counsel  for  the  defend- 
ant stated  to  the  court:  "  I  desire,  before  counsel  other  than 
those  employed  by  the  state  proceed  to  take  part  in  the 
trial  of  this  case  by  act  or  conduct,  to  raise  the  questioa 
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SO  that  it  shall  appear  upon  the  record  that  on  behalf  of 
the  defendant  we  enter  our  protest  and  objection  against 
the  appearance  on  behalf  of  the  state  of  any  person  em- 
ployed for  reward  by  any  private  association  or  private 
person.  Such  we  charge  to  be  the  condition  which  the 
counsel  who  has  just  risen  for  the  state  occupies,  and  we 
offer — unless  it  be  admitted  —  to  prove  that  fact  upon  the 
record,  so  that  we  may  have  the  ruling  of  the  court."  To 
this  proposition  the  learned  judge  of  the  municipal  court  re- 
plied: "This  court  has  always  refused  to  go  into  the  inves- 
tigation as  to  compensation  of  counsel."  The  counsel  for 
the  defendant  answered :  "We  do  not  desire  to  prove  the 
amount  of  compensation  the  attorney  is  to  receive,  but  offer 
to  show  that  he  is  employed  by  an  organization  known  as 
the  *  Sailors'  Union,'  so  that  we  stand  in  fact  defending  our- 
selves against  the  Union."  The  court  then  remarked: 
"What  do  the  gentlemen  say  on  the  other  side?"  The 
district  attorney  replied:  "The  only  thing  I  can  say  about 
the  matter  is,  Mr.  Austin  appears  in  this  case  to  assist  mc 
at  my  request."  In  a  further  conversation  between  the 
counsel  for  the  defendant  and  the  district  attorney,  it  was 
stated  that  Mr.  Austin  appeared  at  the  preliminary  exami- 
nation of  the  accused,  but  not  at  the  request  of  the  district 
attorney ;  that  the  district  attorney  did  not  request  him  to 
go  there,  and  did  not  know  that  he  was  employed  by  the 
Sailors'  Union.  The  attorney  for  the  defense  then  offered 
to  prove  that  Mr.  Austin  was  employed  by  private  parties. 
The  court  refused  to  permit  the  proofs,  and  the  counsel  for 
the  defendant  duly  excepted. 

The  evidence  in  the  case  shows  that  the  person  alleged  to 
have  been  killed  by  the  defendant  was  a  member  of  the 
Sailors'  Union,  and  there  was  also  evidence  in  the  case  tend- 
iiig  to  show  that  Pagel,  the  deceased,  and  another  Union 
sailor,  came  on  the  vessel  where  the  defendant  was  and 
where  Pagel  was  shot,  for  the  purpose  of  removing  the  de- 
VoL.71— 29 
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fendant  off  the  vessel.  For  the  purposes  of  this  decision, 
we  must  treat  the  case  as  though  the  defendant  had  proved 
by  competent  evidence  that  Mr.  Austin,  who  appeared  and 
assisted  in  the  prosecution  by  the  permission  of  the  court, 
was  employed  for  that  purpose  by  the  Sailors'  Union  or  by 
some  other  private  parties,  and  that  he  was  to  receive  a 
compensation  for  his  services  from  such  Union  or  other  pri- 
vate parties,  and  from  them  only.  The  question  for  deter- 
mination is  whether  it  is  in  accord  with  the  statutes  and 
laws  of  the  state  and  with  public  policy  that  the  court  should 
permit  an  attorney  employed  by  and  expecting  compensa- 
tion from  private  parties  to  appear  and  aid  in  the  prosecu- 
tion of  a  person  charged  with  a  crime  punishable  by  im- 
prisonment in  the  state  prison. 

We  think  it  is  quite  clear  from  the  reading  of  our  statutes 
on  the  subject,  as  well  as  upon  public  policy,  that  an  attor- 
ney employed  and  paid  by  private  parties  should  not  be 
permitted  either  by  the  courts  or  by  the  prosecuting  attor- 
ney to  assist  in  the  trial  of  such  criminal  cases.     The  laws 
bave  clearly  provided  that  the  district  attorney,  who  is  the 
officer  provided  by  the  laws  of  the  state  to  initiate  and 
carry  on  such  trials,  shall  be  unprejudiced  and  unpaid  ex- 
cept by  the  state,  and  that  he  shall  have  no  private  interest 
in  such  prosecution.    He  is  an  officer  of  the  state,  provided 
at  the  expense  of  the  state  for  the  purpose  of  seeing  that 
the  criminal  laws  of  the  state  are  honestly  and  impartially 
administered,  unprejudiced  by  any  motives  of  private  gain, 
and  holding  a  position  analogous  to  that  of  the  judge  who 
presides  at  the  trial.     Such  is  the  view  taken  of  the  oflSce 
of  the  prosecuting  attorney  by  the  courts  of  this  country  as 
well  as  of  England,  and  we  think  it  is  the  true  view  of  his 
position.     Hurd  v.  People,  25  Mich.  416.     In  this  case  the 
court  say :  "  The  only  legitimate  object  of  the  prosecution 
is  to  show  the  whole  transaction  as  it  was,  whether  its  tend- 
ency be  to  establish  guilt  or  innocence.    The  prosecuting 


Digitized  by 


Google 


JANUARY  TERM,  1888.  451 

Biemel  vs.  The  State. 

ofScer  represents  the  public  interests,  which  can  never  be 
promoted  by  the  conviction  of  the  innocent.  His  object, 
like  that  of  the  court,  should  be  simply  justice;  and  he  has 
no  right  to  sacrifice  this  to  the  pride  of  professional  suc- 
cess." Maker  v.  People^  10  Mich.  225,  226 ;  RegiTia  v.  Chap- 
man^ 8  Car.  &  P.  559;  Begina  v.  Orchard^  8  Car.  ife  P.  565, 
note.  These  cases  clearly  indicate  the  duty  of  the  prose- 
cuting attorney  to  proceed  with  all  fairness  in  presenting 
the  cause  of  the  state  to  the  jury,  and  in  prosecuting  the 
whole  case,  even  though  parts  of  the  case  as  presented 
should  make  in  favor  of  the  innocence  of  the  accused.  This 
method  of  presenting  a  case  is  not  that  favored  or  pui*sued 
in  civil  cases,  where  the  paid  attorneys  of  the  respective 
parties  conduct  them.  And  criminal  cases  are  not  likely  to 
be  so  presented  if  the  prosecution  is  permitted  to  be  con- 
ducted by  the  paid  attorneys  of  parties  who  from  passion, 
prejudice,  or  even  an  honest  belief  in  the  guilt  of  the  ac- 
cused, are  desirous  of  procuring  his  conviction. 

The  statutes  of  this  state  having  carefully  provided  that 
the  prosecuting  attorney  shall,  like  the  judge  on  the  bench, 
be  free  from  prejudice  of  private  interest  in  conducting  the 
trial  of  criminal  cases,  it  would  seem  to   be  eminently 
proper  that  the  courts,  in  permitting  or  selecting  assistants 
to  the  public  prosecutor  under  the  authority  of  the  new  law 
upon  the  subject,  viz.,  ch.  354,  Laws  of  1887,  should  permit 
or  select  only  such  assistants  as  are  as  unprejudiced  and 
impartial  as  the  prosecutor  provided  by  law.     This  question 
has  been  fully  considered  by  the  courts  of  Michigan  and 
Massachusetts, —  states  in  which  the  laws  prescribing  the 
duties  of  public  prosecutor  are  substantially  like  ours, —  and 
the  courts  of  these  states  have  uniformly  held  that  attor- 
neys employed  by  private  parties  ought  not  to  be  permitted 
to  aid  the  district  attorneys  in  the  conduct  of  criminal 
cases.    Meister  v.  People^  31  Mich.  99 ;  Sneed  v.  People^  88 
Mich,  24:8;  People  v.  Bursty  41  Mich.  328;  Gomm.  v.  Enappy 
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10  Pick.  .477,  482;  Comm.  v.  Williams,  2  Gush.  582,  584; 
Catnm.  v.  Eingy  8  Gray,  501 ;  Coinm.  v.  Gibbsy  4  Gray,  146. 
In  this  last  case  the  court  holds  that  where  an  attorney  is 
appointed  to  prosecute  a  case  in  the  absence  of  the  attorney 
general,  the  person  so  appointed  ought  to  have  the  same 
general  qualifications  of  the  attorney  general;  and  that  the 
appointment  of  an  attorney  to  prosecute  a  criminal  case 
depending  upon  the  same  facts  as  a  civil  action  in  which 
such  attorney  had  been  previously  employed,  was  a  suffi- 
cient ground  of  error  to  reverse  the  judgment.     In  JPeople 
V.  Hurst  it  was  held  error  to  allow  an  attorney  to  assist  in 
prosecuting  a  criminal  action  against  whom  the  accused 
had  testified  in  the  matter  out  of  which  the  prosecution 
grew.    In  Sneed  v.  People  the  court,  speaking  of  the  right 
of  the  prosecuting  attorney  to  employ  counsel  to  assist  him 
in  the  prosecution  of  a  criminal  action,  and  stating  that  the 
service  so  rendered  would  be  a  proper  charge  against  the 
county,  and  that  the  counsel  so  employed  are  acting  for 
and  on  behalf  of  the  public,  as  much  so  and  with  as  much 
impartiahty  as  the  prosecuting  attorney,  then  add:   "  It  is 
quite  different,  however,  where  such  counsel  are  employed 
by  the  complaining  witness  or  the  party  injured  or  by  pri- 
vate individuals.     Counsel  so  employed  can  in  no  fair  sense 
be  said  to  be  employed  by  or  on  behalf  of  the  people,  even 
though  the  prosecuting  attorney  may  consent  to  or  even 
request  that  counsel  be  so  employed." 

In  the  courts  of  Texas  and  Kansas  counsel  employed  by 
private  parties  have  been  permitted  to  appear  and  assist  in 
the  prosecution  of  criminals.  The  Texas  courts  say  it  has 
been  the  practice  to  permit  private  counsel  to  appear  in 
criminal  cases  from  the  earliest  history  of  the  state,  and 
justify  the  continuance  of  the  custom  on  the  ground  that 
the  legislature,  knowing  of  the  custom,  had  not  seen  fit  to 
prohibit  it.  Burkhard  v.  StdtCy  18  Tex.  App.  599,  618.  In 
Kansas  the  practice  seems  to  have  been  tolerated  in  the  case 
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of  State  V.  Wilson,  24  Kan.  189,  and  in  Maine  the  court, 
without  expressly  approving  the  practice,  refused  to  reverse 
a  judgment  where  an  attorney  was  permitted  to  assist  on 
the  trial  who  had  been  spoken  to  by  private  persons  to  as- 
sist; but  on  the  trial  the  counsel  who  had  been  so  spoken 
to  by  the  private  parties  declared  that  he  had  no  agreement 
for  compensation,  and  should  leave  the  question  of  compen- 
sation to  the  will  of  those  who  had  requested  him  to  appear 
in  the  case.    State  v.  Bartlett,  55  Me.  200,  203,  204. 

Among  the  conflicting  opinions  of  the  courts  upon  the 
propriety  or  impropriety  of  permitting  counsel  employed 
by  private  persons  to  assist  the  district  attorney  in  the  trial 
of  criminal  actions  where  the  punishment  is  imprisonment 
in  the  state  prison,  we  are  inclined  to  hold  that  under  the 
laws  of  this  state,  since  the  legislature  has  given  the  trial 
judge  the  power  of  appointing  assistant  counsel  where  he 
thinks  the  public  interest  requires  it,  and  providing  that  such 
assistant  counsel  shall  be  paid  out  of  the  public  funds,  coun- 
sel should  not  be  permitted  to  appear  in  the  case,  even  at 
the  request  of  the  district  attorney,  when  it  appears  that 
such  counsel  has  been  emploj^ed  to  appear  by  private  par- 
ties, at  whose  request  such  counsel  appears  in  the  case, 
and  from  whom  he  expects  to  receive  compensation  for  his 
services.  The  cases  in  this  court  cited  by  the  attorney  gen- 
eral (Lawrence  v.  State^  50  Wis.  507,  and  Rounds  v.  State, 
57  Wis.  45)  are  not  in  conflict  with  this  ruling,  and  the  cases 
both  arose  previous  to  the  enactment  of  ch.  354,  Laws  of 
1887. 

It  is  said  that  ch.  354,  Laws  of  1887,  is  not  applicable  to 
the  municipal^  court  of  Milwaukee  or  to  the  judge  thereof. 
We  think  it  does  apply  to  that  court  and  the  judge  thereof. 
It  is  a  general  law  regulating  the  trial  of  criminal  cases  in 
circuit  courts,  and  all  such  laws  are  made  applicable  to  the 
municipal  court  of  Milwaukee  county.  See  sec.  2,  ch.  256, 
Laws  of  1879;  State  v.  Birth,  67  Wis.  368. 
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Had  the  learned  judge  of  the  municipal  court,  acting 
under  the  authority  of  ch.  354,  Laws  of  1887,  appointed 
Mr.  Austin  as  counsel  to  assist  the  district  attorney  in  the 
prosecution,  notwithstanding  his  previous  employment  by 
private  parties,  and  Mr.  Austin  had  accepted  such  appoint- 
ment and  acted  under  it,  a  different  question  would  be 
presented.  It  might  be  urged  that  in  such  case  the  accept- 
ance of  the  appointment  by  the  counsel  and  acting  under 
it  would  be  a  renunciation  of  his  previous  employment,  and 
his  services  thereafter  rendered  would  be  solely  for  the  state, 
and  the  only  compensation  he  could  legally  demand  woald 
be  that  provided  by  the  act  of  1887.  But  the  learned  judge 
declined  to  act  under  the  law,  and  permitted  the  counsel  to 
appear  on  the  mere  statement  of  the  district  attorney  that 
he  appeared  at  his  request,  after  the  defendant  had  offered 
to  prove  that  he  was  employed  by  private  parties  and  with 
the  expectation  of  receiving  his  sole  compensation  for  his 
services  from  said  private  persons.  In  such  case,  we  think 
he  was  not  a  proper  attorney  to  prosecute  the  case  on  be- 
half of  the  state.  For  this  error  the  judgment  of  the 
municipal  court  is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

By  the  Court —  Ordered  accordingly. 


The  Oshkosh  Gas  Light  Company  and  another,  Respond- 
ents, vs.  Thb  Gebmania  Fibe  Insdbanoe  CoMPANir, 
Appellant. 

March  B7^  April  17,  1883. 

(1)  Insurance  against  fire:  Several  policies:  Total  loss:  Measure  of 
damages,  (2)  Forfeiture:  Waiver.  (S)  Erndende:  Immaterial 
error, 

1.  Where  several  concurrent  policies  of  insurance  upon  real  property 
have  been  written  with  the  consent  of  the  respective  companies, 
and  the  property  is  whoUy  destroyed,  the  aggregate  amoont  of 
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such  insurance  must,  under  sec.  1948,  R.  S.,  ''be  taken  conclu- 
sively to  be  the  true  value  of  the  property  when  insured,  and  the 
true  amount  of  loss  and  measure  of  damages  when  destroyed." 

2.  Where  the  agent  of  an  insurance  company,  with  knowledge  of  a  for- 
feiture of  the  policy,  continues  to  recognize  its  Talidity,  and  enters 
mto  negotiations  for  a  settlement  of  the  loss,  whereby  the  insured 
mcurs  expense  or  trouble,  the  forfeiture  will  be  deemed  waived. 

8.  The  admission  of  incompetent  evidence  to  prove  a  fact  established 
by  other  evidence  which  was  competent,  is  an  immaterial  error. 

APPEAL  from  the  County  Court  of  Winnebago  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

February  8,  1885,  the  defendant  issued  to  the  plaintiffs 
its  policy  of  insurance,  whereby  it  insured  the  plaintiffs 
against  loss  by  fire  to  the  amount  of  $750  in  several  sums, 
upon  six  separate  pieces  of  property,  some  of  which  were 
real  estate,  and  some  personal  property, including'* $180 on 
the  frame  store-house  building  and  shed  adjoining,  includ- 
ing scales."  By  the  terms  of  the  policy,  "  $15,000  concur- 
rent insurance"  was  ** permitted,"  m  the  aggregate,  on  the 
whole  property  covered  by  the  policy.  "  There  was  other 
insurance  upon  this  property,  amounting,  in  the  aggregate, 
to  $11,250."  December  18, 1885,  a  fire  occurred,  as  shown 
by  the  evidence  and  found  by  the  jury,  wholly  destroying 
"the  frame  store-house  building  and  shed  adjoining, as  w^ell 
as  the  scales,  and  also  damaged  slightly  some  of  the  other 
property."  The  aggregate  amount  of  insurance  upon  the 
property  so  destroyed  at  the  time  of  the  fire  was  $2,700,  in 
seven  different  companies,  including  the  defendant  com- 
pany, which  carried  one  fifteenth  of  the  risk  thereon.  The 
nature  of  the  defense  will  appear  from  the  opinion.  On  the 
trial,  August  18, 1887,  the  jury  returned  a  verdict  of  $220.63. 
From  the  judgment  entered  thereon  the  defendant  appeals. 
For  the  appellant  there  was  a  brief  by  Jenkins^  Winkler 
fuh  (&  Smithy  and  oral  argument  by  Mr.  C.  H.  Van  AL- 
9Hne.    They  contended,  inter  alia,  that  sec.  1943,  E.  8.,  does 
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not  declare  that  the  aggregate  insoranoe  written  in  several 
policies  shall  be  taken  to  be  the  true  value,  etc.  So  con- 
strued the  statute  would  foster  and  encourage  over-insur- 
ance, instead  of  preventing  it  as  intended.  The  legislature 
had  in  mind  the  issuance  of  but  one  policy.  There  cannot 
consistently  be  more  than  one  "  true  value  "  to  one  piece  of 
property.  And  when  several  policies  are  issued  in  different 
amounts,  and  the  several  values  are  in  excess  of  the  actual 
true  value  of  the  property,  a  provision  for  scaling  down 
those  values  to  the  actual  true  value  does  not  conflict  with 
the  statute,  but  rather  makes  that  certain  which  would  other- 
wise be  uncertain. 

For  the  respondents  there  was  a  brief  by  Finch  <&  Barber ^ 
and  oral  argument  by  Mr.  Charles  Barber.  As  to  the  con- 
struction of  sec.  1943,  E.  S.,  they  cited,  besides  cases  cited 
in  the  opinion,  Thompson  v.  St.  Louis  Ins.  Co.  43  Wis.  459; 
Harriman  v.  Que^n  Ins.  Co.  49  id.  71 ;  Oshkosh  P.  <&  P. 
Co.  V.  Mercantile  Ins.  Co.  31  Fed.  Rep.  200;  Queen^s  Ins. 
Co.  V.  Jefferson  Ice  Co.  64  Tex.  578 ;  Wood  on  Ins.  sec.  41. 

Cassoday,  J.  1.  Upon  the  verdict  of  the  jury  it  must  be 
assumed  that  the  building  mentioned  was  wholly  destroyed 
by  the  fire.  At  the  time  of  such  destruction  it  was  insured 
in  seven  different  companies,  in  the  aggregate  $2,700,  one 
fifteenth  of  which  was  in  the  defendant  company.  The  evi- 
dence tended  to  show  that  the  value  of  the  building  at  the 
time  of  the  fire  was  about  $1,200.  The  defendant  concedes 
that,  if  it  is  liable  at  all,  it  should  pay  its  proportionate 
share  of  the  true  value  of  the  building,  but  insists  that  it  is 
not  bound  to  pay  the  amount  specified  in  the  policy.  The 
contract  of  insurance  was  made  under  a  statute  which  de- 
clared that  "  whenever  any  policy  of  insurance  shall  be 
written  to  insure  any  real  property,  and  the  property  in- 
sured shall  be  wholly  destroyed  without  criminal  fault  on 
the  part  of  the  insured  or  his  assigns,  the  amount  of  the 
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insurance  written  in  such  policy  shall  be  taken  conclusively 
to  be  the  true  value  of  the  property  when  insured,  and  the 
trae  amount  of  loss  and  measure  of  damages  when  de- 
stroyed." Sec.  1943,  R.  S.  Under  this  statute  it  is  settled 
by  frequent  adjudications  that  the  actual  value  of  such  real 
estate  when  insured  or  destroyed,  and  the  consequent  actual 
loss  to  the  insured,  is  wholly  immaterial.  BeiUy  v.  Frankr 
lin  Ins.  Co,  43  Wis.  449 ;  Thompson  v.  Citizens^  Ins,  Co,  45 
Wis.  388;  Cayon  v.  Dwelling  House  Ins,  Co,  68  Wis.  616, 
516.  This  is  the  necessary  result  of  the  language  of  the 
statute  making  "  the  amount  of  the  insurance  written  in  such 
policy  "  conclusive  between  the  parties  to  the  contract,  not 
only  as  to  "  the  true  value  of  the  property  when  insured,"  but 
also  as  to  ^^  the  true  amount  of  loss  and  measure  of  damages 
when  destroyed." 

The  statute  must  be  regarded  as  a  part  of  the  contract  of 
insurance,  and  the  amount  written  in  the  policy  as  liqui- 
dated damages  agreed  upon  by  the  parties  conclusively  in 
such  contract.  The  several  concurrent  policies  wore  each 
written  with  the  consent  of  the  respective  companies.  This 
being  so,  the  aggregate  amount  of  such  insurance  written 
in  the  several  policies  is  the  value  of  such  property  as  stipu- 
lated in  each  contract,  and  hence,  as  between  the  parties, 
must  be  regarded  as  conclusive,  not  only  as  to  "  the  true 
value  of  the  property  when  insured,"  but  also  as  to  '*  the 
true  amount  of  loss  and  measure  of  damages  when  de- 
stroyed." This  must  be  so,  or  the  statute  would  be  wholly 
inefifectual  whenever  there  is  more  than  one  policy  on  the 
same  propert3^  And  this  is  so  notwithstanding  other  clauses 
in  the  policies  inconsistent  therewith.^    The  result  is  that  the 

^The  policy  in  soit  contained,  among  other  clauses,  the  following: 
"In  case  of  any  other  insurance  upon  the  property  hereby  insured, 
whether  made  prior  or  subsequent  to  the  date  of  this  policy,  the  insured 
shall  be  entitled  to  recover  of  this  company  no  greater  proportion  of 
the  lo68  sustained  than  the  sum  hereby  insured  bears  to  the  whole 
amount  insured  thereon,  whether  by  specific  or  floating  policies.'' —  Rep. 
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exceptions  to  such  portions  of  the  charge  as,  in  effect,  di- 
rected the  jury  that  in  case  they  found  the  building  to  have 
been  wholly  destroyed,  then  the  plaintiffs  were  entitled  to 
recover  the  full  amount  written  in  the  policy,  must  be  over- 
ruled. 

2.  The  policy  contained  a  clause  to  the  effect  that  any  in- 
crease of  hazard  by  reason  of  any  change  in  the  use  or 
occupancy  of  the  building,  or  by  the  erection  of  neighbor- 
ing buildings,  without  being  specifically  agreed  upon,  should 
avoid  the  policy.  It  appears  that  after  the  contract  of 
insurance  and  before  the  fire,  the  plaintiffs,  without  the 
consent  of  the  defendant,  erected  another  building  within 
twenty  feet  of  the  one  in  question,  and  put  a  st^am-boiler 
therein  of  about  seventy  horse  iK>wer,  and  used  the  same 
for  making  steam  and  running  an  electric-light  plant. 
There  was  evidence  tending  to  show  that,  after  the  fire  and 
proofs  of  loss  had  been  furnished  to  the  defendant,  an  ad- 
juster, having  knowledge  of  the  erection  of  such  other  build- 
ing and  the  putting  in  of  such  boiler  and  use  of  the  same, 
and  with  authority  from  the  defendant,  negotiated  with  the 
agent  of  the  plaintiffs  respecting  the  adjustment  and  settle- 
ment of  such  loss  under  the  policy,  whereby  the  plaintiffs 
iticurred  expense  and  trouble.  Under  these  circumstances 
we  think  there  was  no  error  in  charging  the  jury,  in  effect* 
that  if  they  found  that  such  adjuster  was  the  agent  of  the  de- 
fendant, and,  with  knowledge  of  such  forfeiture  and  without 
insisting  upon  the  same,  continued  to  recognize  the  validity 
of  the  policy,  and  entered  into  negotiations  for,  and  efforts 
at,  a  settlement  of  such  loss,  whereby  the  plaintiffs  incurred 
expense  or  trouble,  then  there  was  a  waiver  of  such  forfeit- 
ure. Such  waivers  have  so  frequently  been  sanctioned  by 
this  court  as  to  require  no  discussion,  much  less  a  restate- 
ment of  the  law.  Webster  v,  PJubiiix  Ins.  Co,  36  Wis.  67; 
Northwestern  MuL  Z.  Ins,  Co.  v.  Germania  F.  Ins.  Co.  40 
Wis.  446;  Cans  v.  St.  Paul  F.  cfe  M.  Ins.  Co.  43  Wis.  108; 
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Cannon  v.  Home  Ins.  Co.  63  Wis.  585 ;  HoUia  v.  State  Ins. 
Co.  65  Iowa,  454. 

3.  Assuming  that  the  declarations  of  the  adjuster  were 
not  admissible  to  prove  his  authority  from  the  defendant, 
yet,  as  his  testimony  established  such  authority,  their  admis- 
sion affected  no  substantial  right  of  the  defendant,  and 
hence  is  not 'ground  for  reversal.     Sec.  2829,  R.  S. 

By  the  Court. —  The  judgment  of  the  county  court  is  af- 
firmed. 


Saxton,  Respondent,  vs.  MoNaib  and  another.  Appellants. 

March  27  —  April  17,  1888. 

Contraeta:  CoTuideration:  Restoration  of  distrained  cattle:  Defective 

proceedings. 

In  order  to  obtain  possession  of  cattle  which  bad  been  distrained  by 
the  plainti£F  while  they  were  doing  damage  to  his  crops,  the  owner 
induced  the  defendants  to  execute  an  undertaking  for  the  return 
of  the  cattle  to  the  plaintiff  or  the  payment  of  the  damages,  etc. 
Held,  that  although  the  proceedings  upon  the  distress  were  tech- 
nically defective  and  the  owner  might  have  maintained  replevin,  yet 
the  restoration  of  the  cattle  to  the  owner  was  a  sufficient  consider- 
ation for  the  undertaking. 

APPEAL  from  the  Circuit  Court  for  Florence  County. 

The  facts  will  sufficiently  appear  from  the  opinion.  The 
defendants  appealed  from  a  judgment  in  favor  of  the 
plaintiflF. 

For  the  appellants  there  was  a  brief  by  Fairchild  cfe 
FairchUd^  and  oral  argument  by  Mr.  H.  O.  Fairchild. 

For  the  respondent  there  v/as  a  brief  by  Webster  cfe 
Wheeler^  and  oral  argument  by  Mr.  W.  H.  Webster. 

Cole,  C  J.  From  the  view  which  we  have  taken  of  this 
case  it  will  be  unnecessary  to  consider  the  objections  taken 
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to  the  proceedings  under  the  original  distraint  and  appraise- 
ment. There  was  a  demurrer  ore  tenus  to  the  complaint, 
which  was  overruled.  The  complaint  was  founded  upon 
the  written  undertaking  set  forth  therein.  The  undisputed 
facts  relating  to  the  giving  of  this  undertaking  are  these: 
Nine  head  of  cattle  belonging  to  one  Thomas  La  Montague 
were  taken  or  distrained  by  the  plaintiff,  October  20,  1886, 
while  doing  damage  to  his  crops  on  his  farm  in  the  town 
of  Florence.  The  cattle  were  driven  from  the  plaintifPs 
premises,  and  left  with  one  Malloj,  to  be  fed  and  taken 
care  of.  They  remained  in  the  charge  of  Malloy  until  after 
proceedings  for  the  appraisement  of  the  damage  done  by 
them  were  completed.  On  the  evening  of  the  21st  of  Oc- 
tober, one  Cleary,  who  was  employed  in  working  and  had 
charge  of  the  farm  of  La  Montague,  in  Florence  county, 
from  which  the  cattle  escaped,  arranged  with  Malloy  for 
the  restoration  of  the  cattle  to  his  possession,  and  obtained 
them  by  agreeing  to  give  the  undertaking  sued  on.  The 
next  morning  the  defendants  executed  the  undertaking, 
whereby  they  promised  and  agreed  in  consideration  of  the 
delivery  of  the  cattle  to  Cleary,  the  agent  of  La  Montague, 
that  the  cattle  should  be  returned  to  the  possession  of  the 
plaintiff  in  case  La  Montague  refused  or  neglected  to  pay 
the  amount  of  damages  as  appraised,  together  with  costs 
and  expenses,  or  that  they  would  pay  such  damages,  costs, 
and  expenses.    A  breach  of  the  undertaking  is  alleged. 

Now,  the  learned  counsel  for  the  defendants  insists  that 
the  complaint  shows  no  consideration  for  the  undertaking. 
Independent  of  the  recitals  in  the  instrument,  he  says,  the 
complaint  does  not  allege  nor  state  the  circumstances  in  re- 
gard to  the  plaintiff's  possession  of  the  cattle,  nor  does  it 
set  forth  the  facts  which  show  that  he  had  the  right  to  the 
possession  of  them,  so  as  to  afford  a  sufficient  consideration 
for  the  undertaking.  This  objection  is  not  well  founded. 
It  appears  with  sufficient  clearness  and  certainty  that  the 
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cattle  were  in  the  possession  of  the  plaintiff  under  a  dis- 
traint proceeding,  and  that  the  undertaking  was  given  for 
the  sole  purpose  of  obtaining  a  restoration  of  the  cattle  to 
the  possession  of  the  agent  of  the  owner.  It  seems  to  us 
that  the  surrender  of  the  possession  of  the  cattle  by  the 
plaintiff,  under  the  circumstances,  to  the  owner  or  his  agent, 
was  a  valid  consideration  for  the  agreement.  It  may  be 
conceded  that  the  distraint  proceeding  was  technically  de- 
fective, and  that  the  owner  might  have  maintained  trespass 
on  the  refusal  of  the  plaintiff  to  surrender  them  or  might 
have  acquired  possession  of  his  cattle  by  an  action  of  re- 
plevin, but  this  course  he  did  not  see  fit  to  pursue.  His 
agent,  in  order  to  obtain  the  possession,  induced  the  de- 
fendants to  execute  the  undertaking,  thereby  waiving,  for 
the  owner,  all  objection  to  the  validity  of  the  distraint  pro- 
ceeding; and  the  defendants  obligated  themselves  to  pay 
the  amount  fixed  in  the  event  the  owner  of  the  cattle  did 
not  pay  it  or  refused  to  return  the  cattle.  We  can  con- 
ceive of  no  valid  objection  to  enforcing  the  obligation. 
Upon  the  facts,  we  must  assume  that  La  Montague  ratified 
the  acts  of  his  agent  in  procuring  the  undertaking  to  be 
executed,  and  that  he  deemed  it  for  his  interest  to  obtain 
his  property  by  the  arrangement  made.  Now  suppose,  as 
snggested  by  the  plaintiff's  counsel.  La  Montague,  in  order 
to  obtain  the  possession  of  his  cattle,  had  seen  fit  to  pay 
the  damages  appraised,  could  he  turn  round  and  recover  his 
money  back  by  showing  that  the  distraint  proceeding  was 
irregular  or  defective  in  some  particular?  It  seems  to  us 
he  could  not  do  this,  for  the  plain  reason  that,  knowing  his 
rights,  he  had  chosen  to  settle  the  matter  by  causing  the 
undertaking  to  be  executed  and  in  that  way  secure  a  return 
of  his  cattle.  Again,  suppose  the  plaintiff,  after  surrender- 
ing the  cattle  and  accepting  the  undertaking,  had  brought 
an  action  for  the  damages  done  by  the  cattle,  would  he  not 
be  held  to  have  waived  his  right  to  such  an  action  by  ac- 
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ceptinf^  the  obligation  of  the  defendants  to  pay  the  amoant 
fixed  or  restore  the  cattle? 

These  supposed  cases  furnish  strong  reasons  for  enforcing 
the  obligation  given  by  the  defendants  to  secure  a  benefit 
for  the  owner  of  the  cattle.  The  defendants  assumed  the 
responsibility  voluntarily,  and  no  reason  is  perceived  why 
they  should  not  abide  by  it.  The  arrangement  made  was 
in  the  nature  of  a  settlement  of  a  controversy,  and  it  is  not 
claimed  that  it  was  brought  about  by  any  artifice  or  fraud. 
This  is  not  a  case  of  giving  an  undertaking  in  invitura^  as 
in  Shevlin  v.  Wheleny  41  Wis.  88,  but  is  more  like  the  case 
of  Mason  v.  NichoUy  22  Wis.  376.  Bearing  in  mind  the 
fact  that  at  the  time  the  undertaking  was  given,  even  if 
the  cattle  were  held  under  a  defective  distraint  proceeding, 
still  the  owner  might  have  obtained  the  possession  of  them 
by  an  action  of  replevin,  but  that  he  did  not  choose  to  re- 
sort to  that  remedy,  but  rather  to  secure  their  possession, 
and  settle  for  the  trespass,  induce^  the  defendants  to  enter 
into  this  obligation,  it  seems  now  eminently  just  to  hold 
that  it  is  binding  upon  them.  We  think  the  facts  show  a 
suflScient  consideration  to  support  it.  Where  a  bond  is 
voluntarily  given  it  is  held  binding  upon  the  parties.  Lewu 
V.  Stout,  22  Wis.  234.  See  Griswoldv.  Wright,  61  Wis.  196. 

It  results  from  these  views  that  the  judgment  of  the  cir- 
cuit court  must  be  aflSrmed. 

By  the  Court —  Judgment  affirmed. 
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Cahtwbll,  Respondent,  vs.  The  City  of  Appleton,  Ap- 
pellant. 

March  S7  —  April  17,  1888. 

MuMciPAL  CoEPORATiONs:  Pleading:  Nboliobncb.  fl J  Claim  for 
damages:  Appeal:  When  formal  pleadings  necessary.  (2)  De- 
fective sidewalk:  Actual  notice:  Liability  for  injury:  Charter^con- 
strued.    (S)  Contributory  negligence. 

1.  The  plaintiff,  having  been  injured  by  reason  of  a  defective  side- 

walk, filed  with  the  city  clerk  a  claim  for  damages  containing  aU 
the  essential  elements  of  a  good  complaint.  The  claim  not  being 
allowed,  she  appealed  to  the  circuit  conrt.  Held,  that  there  was 
no  error  in  refusing  to  require  a  formal  complaint  to  be  filed  in 
said  court. 

2.  The  charter  of  a  city  provided  that  it  should  not  be  liable  for  any 

damages  arising  from  accidents  occasioned  by  reason  of  the  side- 
walks or  streets  being  in  a  defective  or  dangerous  condition,  unless 
one  of  the  officers  of  the  city  had  actual  knowledge  of  the  defect 
for  three  days  prior  to  the  accident.  Held,  that  where  officers 
of  the  city  had  actual  knowledge  of  a  dangerous  excavation  in  a 
sidewalk,  and  neglected  to  erect  a  barrier  or  warning  to  prevent 
people  from  falling  therein,  the  city  was  liable  for  the  consequences 
of  such  neglect,  even  though  the  defect  had  existed  but  a  few 
hours. 
^  The  fact  that  the  plaintiff  in  broad  daylight  walked  into  an  excava- 
tion extending  across  a  sidewalk  on  the  principal  thoroughfare  of 
a  city,  there  being  no  barriers  and  no  dirt  or  other  object  upon  the 
sidewalk  to  indicate  the  presence  of  the  excavation,  is  held  not  to 
be  conclusive  proof  of  contributory  negligence. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

During  the  forenoon  of  June  18,  1885,  as  the  plaintiflf 
was  walking  east  on  the  north  side  of  College  avenue,  which 
is  one  of  the  principal  streets  in  the  defendant  city,  she  fell 
into  an  excavation  extending  across  the  sidewalk,  and  was 
injured.  On  the  20th  of  the  same  month  she  filed  with  the 
city  clerk  a  notice  of  such  injury,  specifying  the  place 
where  it  occurred  and  the  nature  of  the  defect  in  the  side- 
walk which  occasioned  it.    On  July  22, 1885,  she  also  fileid 
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in  the  office  of  sncb  city  clerk  a  claim  for  $2,000  damages 
for  such  injuries.  This  claim  contained  all  the  essential 
requisites  of  a  complaint  in  an  action  to  recover  such  dam- 
ages. On  the  same  day  the  common  council  referred  such 
claim  to  a  committee.  After  the  expiration  of  sixty  days 
from  the  presentation  of  such  claim^  the  council  having 
failed  to  take  any  further  action  thereon,  the  plaintiff  duly 
appealed  to  the  circuit  court  pursuant  to  the  provisions 
of  the  city  charter.  Laws  of  1876,  ch.  47,  subch.  5,  sees. 
25-27. 

The  cause  being  called  for  trial  in  the  circuit  court,  a  mo- 
tion was  made  on  behalf  of  the  defendant  that  the' plaintiff 
be  ordered  to  file  and  serve  a  complaint  in  the  action.  This 
motion  was  denied,  and  the  cause  was  tried  without  further 


It  appeared  on  the  trial  thttt  the  excavation  was  made 
by  the  Appleton  Water- Works  Company,  on  the  morning 
of  the  day  on  which  the  plaintiff  was  injured,  for  the  pur- 
pose of  making  connections  in  a  store  abutting  the  side- 
walk at  the  place  of  the  injury.  It  was  about  two  and 
one-half  feet  wide,  and  six  feet  deep,  and  extended  across 
the  walk,  which  was  about  twelve  feet  in  width.  The  water- 
works company  had  authority,  under  an  ordinance  of  the 
city,  to  make  the  excavation  for  that  purpose.  No  barrier 
was  placed  on  either  side  of  the  excavation  to  prevent  per- 
sons passing  along  the  walk  from  falling  into  it.  An  objec- 
tion to  the  admission  of  any  evidence  under  the  complaint 
was  overruled,  and  a  motion  for  a  nonsuit  denied.  No  ex- 
ceptions were  taken  to  the  instructions  given  by  the  court 
to  the  jury,  and  no  instructions  were  proposed  on  behalf  of 
the  defendant.  The  jury  found  for  the  plaintiff,  and  as- 
sessed her  damages  at  $600.  A  motion  for  a  new  trial  was 
denied,  and  judgment  entered  pursuant  to  the  verdict 
The  defendant  city  apf)eal8  from  the  judgment. 

Samuel  Boyd,  for  the  appellant,  contended,  inUr  alia: 
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(1)  The  court  should  have  required  a  formal  complaint  to 
be  filed,  so  as  to  allow  the  defendant  to  answer,  demur,  or 
interpose  any  of  the  defenses  allowed  by  statute,  as  in  other 
cases.  The  writing  treated  as  a  complaint  in  this  case  is 
simply  a  bill  or  account  in  which  the  plaintiflf  is  creditor 
and  the  defendant  debtor.  It  does  not  give  the  title  of  the 
cause,  specify  the  name  of  the  court  in  which  the  action  is 
brought,  the  name  of  the  county  in  which  it  is  to  be  tried, 
or  the  names  of  the  parties  —  plaintiff  and  defendant  —  as 
required  by  sec.  2646,  E.  S.  (2)  A  nonsuit  should  have 
been  granted,  there  being  no  proof  that  any  city  oflScial  had 
knowledge  of  the  defect,  if  any,  for  three  days  prior  to  the 
accident.  McFarlane  v.  Milwaukee^  51  Wis.  691 ;  Haymond 
V.  Sheboygan,  70  id.  318,  and  cases  cited.  (3)  If  the  persons 
making  the  excavation  were  guilty  of  negligence,  the  plaint- 
iff was  still  bound  to  use  ordinary  care  and  prudence  to 
avoid  the  injury,  Saaaa  v.  Junger,  15  Wis.  598;  Wa7*dv. 
M.  i&St.P.  B.  Co.  29  id.  144;  Montgomery  v.  Scott,  34  id. 
338;  Achtenhagen  v.  Waiertown,  18  id.  331.  If  she  had 
made  ordinary  and  proper  use  of  her  eyes  she  would  have 
avoided  the  injury.  See  Seefeld  v.  (7.,  M.  dk  St.  P.  R.  Co. 
70  Wis.  216. 

Leopold  Hammel,  for  the  respondent,  argued,  among  other 
things,  that  the  section  of  the  cit}^  charter  relied  upon  by 
the  defendant  is  invalid  as  an  attempt  to  relieve  a  particular 
corporation  from  its  liability  under  the  general  law,  and  as 
repugnant  to  fundamental  principles  of  justice.  Durkee  v. 
JanesvUle,  28  Wis.  464;  Whittaker  v.  Jane^vUle,  33  id.  90; 
Hinch  V.  Milwaukee,  46  id.  559;  State  v.  Bartlett,  35  id. 
287;  Johnson  v.  Waukesha  Co.  64  id.  281.  It  contravenes 
see.  9,  art.  I,  of  the  constitution.  If  the  section  is  held 
valid  it  should  be  construed  strictly  against  the  cit}'^  and  in 
favor  of  the  public,  and  should  not  be  held  to  relieve  the 
city  from  liability  in  this  case  where  the  city  officials  had 
actual  notice  of  the  danger  and  could  easily  have  protected 
Vol.71— 30 
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the  plaintiff  and  other  travelers.  Pariah  v.  Eden^  62  Wis. 
272;  Bloor  v.  Delafield^  69  id.  273;  Harper  v.  Milwaukee^ 
30  id.  365;  Weisenherg  v.  Appleton^  26  id.  56;  Bailey  v. 
Spring  Lake^  61  id.  227;  Jaqmah  v.  Ithaca^  86  id.  108; 
Winn  V,  Lowell^  1  Allen,  177;  Harriman  ^.  Boston,  114 
Mass.  241.  The  city  is  liable  because  of  its  omission  of  \ 
dtoty  —  because  of  the  neglect  of  its  officers,  after  actual 
knowledge,  to  protect  the  public  from  accident.  See  CdCby 
V.  Beaver  Bam,  34  Wis.  285 ;  2  Dillon  on  Man.  Corp.  sees. 
730, 1024;  Boucher  v.  Neto  Haven,  40  Conn.  460;  liusseU  v. 
Oonaetota,  98  N.  Y.  496;  Requa  v.  Bochester,  45  id.  129; 
Slatt  V,  Milwaukee,  53  Wis.  196 ;  Seward  v.  Milford,  21  id. 
485;  Alexander''  v.  Oskkoah,  83  id.  277;  Prideaiix  v.  Mineral 
Point,  43  id.  518;  HvhbM  v.  Vtroqua,  67  id.  343;  Wood  on 
Nuisances,  sec.  783;  Chicago  v:  Bobbins,  2  Black,  422;  Beh- 
berg  v.  New  York,  91  N.  Y.  137. 

Lyon,  J.  I.  The  refusal  of  the  court  to  order  the  plaint- 
iff to  file  a  formal  complaint  is  assigned  for  error.  The 
court  might  have  done  so  in  its  discretion;  but  we  are 
aware  of  no  rule  of  law  which  requires,  in  a  case  like  this, 
that  formal  pleadings  shall  be  interposed.  The  claim  for 
damages  filed  with  the  city  clerk  contains  all  the  essential 
elements  of  a  good  complaint.  It  alleges  the  corporate 
character  of  the  defendant  city,  gives  the  location  of  the 
excavation  and  its  dimensions,  sufficiently  describes  the  in- 
juries the  plaintiff  received,  charges  the  city  with  negli- 
gence in  respect  to  the  excavation,  and  alleges  the  giving 
of  the  notice  of  the  injury  required  by  law.  Had  a  com- 
plaint been  ordered  to  be  filed,  it  would  have  been  but  a 
mere  repetition  of  the  contents  of  such  claim  for  damages. 
Hence,  further  pleadings  on  behalf  of  the  plaintiff  were  en- 
tirely unnecessary.  The  papers  returned  by  the  city  clerk 
on  the  appeal  to  the  circuit  court  gave  the  defendant  all 
necessary  information  of  the  nature  and  amount  of  plaint- 
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ifs  claim.  TTe  think  the  alleged  error  is  not  well  assigned. 
II.  The  motion  for  a  nonsuit  was  based  upon  two  gen- 
eral propositions.  These  are,  Jlrst^  that  under  a  provision 
of  the  charter,  which  will  presently  be  stated,  there  was  no 
catBe  of  action  against  the  city ;  and  second^  that  the  plaint- 
iff was  guilty  of  contributory  negligence. 

1.  The  clause  of  the  charter  above  referred  to  is  as  fol- 
lows: *'  The  city  shall  not  be  liable  for  any  damages  arising 
or  resulting  from  accidents  occurring  by  reason  of  the  side- 
tralks,  streets,  drains,  sewers,  gutters,  ditches,  bridges,  or 
public  grounds  in  the  city  being  out  of  repair  or  in  a  de- 
fective or  dangerous  condition,  unless  it  be  shown  that, 
prior  to  the  happening  of  such  accident,  one  of  the  officers 
of  the  city  had  actual  knowledge  of  the  defect  causing  the 
accident  for  three  days  prior  to  such  accident." 

Of  course  no  city  official  could  have  notice  of  such  ex- 
cavation three  days  before  the  accident,  because  it  had 
existed  but  a  few  hours.  It  was  proved,  however,  that  two 
aldermen  of  the  city  met  near  the  excavation,  shortly  be- 
fore the  plaintiff  fell  into  it,  and  conversed  concerning  its 
dangerous  character,  and  one  of  them  called  the  attention 
of  the  person  who  superintended  the  work  to  the  same. 
The  city  marshal  also  knew  of  the  excavation.  Notice 
thereof  to  the  aldermen  was  notice  to  the  city ;  hence  the 
city  had  actual  notice  of  the  excavation.  It  is  very  clear 
that  the  above  provision  of  the  charter  has  no  applicaticfn 
to  this  case.  Here  was  a  dangerous  obstruction  to  travel 
npon  the  sidewalk,  which  the  jury  might  well  find  called 
for  prompt  and  immediate  action  by  the  city  authorities. 
If  it  be  conceded  that  the  charter  gave  the  city  the  right  to 
leave  the  excavation  there  three  days  without  incurring  any 
liability,  it  certainly  did  not  relieve  the  city  from  the  duty 
of  immediately  putting  up  some  kind  of  a  barrier  or  warn- 
ing to  prevent  people  falling  into  the  pit,  if  the  jury  were 
of  the  opinion  (a^  they  doubtless  were)  that  some  barrier 
Aould  have  been  erected.    The  two  aldermen  who  met 
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there  could  have  erected  the  same  in  a  few  moments,  as 
the  materials  therefor  were  at  band.  The  jury  having 
found  the  barrier  necessary  to  the  safety  of  travelers  there, 
it  would  be  a  vicious  and  most  unreasonable  construction  of 
the  charter  provisions  above  quoted  to  relieve  the  city  from 
liability  for  the  consequences  of  the  neglect  of  its  officials 
to  cause  such  barrier  to  be  immediately  erected.  The  case, 
in  this  particular,  is  like  Parish  v,  Men^  62  Wis.  272,  and 
jnany  other  cases  in  this  court. 

2.  Was  it  conclusively  proved  that  the  plaintiff  was  guilty 
of  negligence  which  contributed  directly  to  the  injury  ot 
which  she  complains?  Presumably  the  question  of  her  neg- 
ligence  was  submitted  to  the  jury  and  by  the  jury  deter- 
mined in  her  favor.  True,  the  plaintiff  walked  into  the  pit 
in  broad  daylight.  It  is  not  claimed  that  her  eye-sight  was 
defective.  From  these  facts  it  was  argued  that  she  was 
negligent  Had  the  jury  so  found,  their  verdict  could  not 
he  disturbed.  But  the  proof  tends  to  show  that  there  was 
no  dirt  or  other  object  upon  the  sidewalk  to  indicate  the 
presence  of  the  excavation.  The  plaintiff  walked  slowly, 
looking  straight  ahead,  and  did  not  see  that  the  sidewalk 
had  been  disturbed.  No  one  was  working  there  at  the 
time,  and  she  did  not  know  of  the  pii.  A  gentleman  walk- 
ing but  a  few  feet  behind  her  also  failed  to  see  the  excava- 
tion until  the  plaintiff  fell.  Her  attention  might  have  been 
momentarily  diverted  at  the  time  by  any  one  of  many  causes, 
without  raising  a  conclusive  presumption  of  negligence 
against  her.  Moreover,  she  was  passing  along  the  principal 
thoroughfare  of  the  city,  and  bad  no  reasonable  cause  to 
fear  or  suspect  that  such  an  unguarded  pitfall  would  be  al- 
lowed in  her  path.  Many  facts  were  proved  bearing  upon 
the  question  of  the  alleged  contributory  negligence  of  the 
plaintiff,  from  which  different  inferences  may  reasonably  bo 
drawn.  In  such  a  case  the  authorities  all  agree  that  the 
question  of  negligence  is  for  the  jury. 

We  conclude,  therefore,  that  the  motion  for  a  nonsuit  was 
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properly  overruled.    This  disposes  of  all  tHe  alleged  errors 
adversely  to  the  defendant. 

By  the  Court —  The  judgment  of  the  circuit  court  is  at 
finned. 


"Wbst,  Appellant,  vs.  Vanden  Brook,  Bespondent. 

March  97  —  ApHl  17, 1888. 

Appeal  from  J.  P. :  Reversal  of  judgment  on  question  of  fad:  Fact9 
taken  for  granted  on  trial  before  justice, 

1.  On  appeal  from  a  judgment  rendered  upon  the  verdict  of  a  jury  in 
justice^s  conrt,  if  a  new  trial  upon  the  merits  is  waived  and  no 
error  in  the  proceedings  is  shown,  the  judgment  wUl  not  be  re- 
Tersed  if  there  was  evidence  which,  uncontradicted,  would  sup- 
port it. 

8.  Where  it  was  taken  for  granted  on  the  trial  in  justice's  court  thai 
the  plaintifTs  claim  arose  out  of  a  certain  leasing, — the  defendant 
claiming  that  the  action  should  abate  because  his  co-lessee  was  not 
made  a  party,  and  the  plaintiff  relying  upon  the  alleged  fact  that 
the  defendant  was  a  several  and  not  a  joint  lessee, — a  judgment 
that  the  action  abate  should  not  be  reversed  on  appeal  on  the 
ground  that  there  was  no  evidence  to  show  that  the  plaintifTt 
claim  arose  out  of  such  leasing. 

A*PPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylor  as  a  part  of  the  opinion: 

The  plaintiflf  commenced  an  action  in  a  justice's  court  to 
^ecover  the  value  of  certain  personal  property,  for  the  value 
of  which  the  defendant  was  indebted  to  him;  alleges  the 
value  of  the  property  to  be  the  sum  of  $81.12;  and  de- 
mands judgment  for  said  sum,  less  $15.36,  which  is  admitted 
to  have  been  paid.  A  bill  of  particulars  was  filed  by  thtf 
plaintiff,  showing  that  the  demand  was  for  farm  products, 
labor,  and  team  work.  The  defendant  did  not  deny  the 
claim;  but  answered  that  the  supposed  cause  of  action,  if 
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wy  existed,  all  and  singular  arose  out  of  transactions  and 
dealings  had  by  the  defendant  and  one  Frank  Fabrick 
jointly  as  copartners,  and  that  said  Fabrick  is  still  living  in 
the  city  of  Appleton,  Wisconsin,  where  this  action  is  now 
pending,  and  demands  judgment  that  said  action  abate. 

Upon  these  pleadings  the  parties  proceeded  to  trial  in  the 
justice's  court,  and  a  jury  was  summoned  and  impaneled  to 
try  the  issue  in  the  case.  After  hearing  the  evideuoe,  the 
jury  returned  a  verdict  as  follows:  "We,  the  jury,  find  for 
the  defendant  that  the  plea  in  abatement  made  by  the  de- 
fendant's answer  is  well  taken,  and  the  liability  of  the  de- 
fendant, if  any  exists,  is  a  joint  and  not  a  several  liability." 
Upon  this  verdict  the  justice  rendered  judgment  that  the 
action  abate,  and  that  the  defendant  recover  of  the  plaintiff 
the  costs  of  the  action,  which  were  taxed  at  $26.58. 

From  this  judgment  the  plaintiff  duly  appealed  to  the 
circuit  court  of  said  county,  but  did  not  tile  the  necessary 
affidavit  under  sec.  3768,  R.  S.,  to  entitle  him  to  a  new  trial 
in  said  circuit  court.  The  justice  made  his  return,  upon  the 
appeal,  of  all  the  proceedings  in  the  case  before  him,  and 
of  the  testimony  produced  by  the  parties  on  the  trial. 
Afterwards  the  case  was  tried  in  the  circuit  court  upon  the 
proceedings  and  evidence  so  returned  by  the  justice  upon 
said  appeal.  Upon  such  last  trial  the  circuit  court  aflSrmed 
the  judgment  of  the  justice,  and  from  the  judgment  of  the 
circuit  court  the  plaintiff  appealed  to  this  court. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
Senry  D.  Ryan  and  John  Goodlandy  and  for  the  respond- 
ent on  the  brief  of  H.  Pierce, 

Tayi/>e,  J.  It  is  insisted  by  the  learned  counsel  for  the 
appellant  that  there  is  no  evidence  to  support  the  judgment 
rendered  in  the  justice's  court,  and  that  it  was  error  for  the 
Qjrcuit  court  to  affirm  such  judgment. 

The  plaintiff  in  the  action  having  appealed  from  the 
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jadgment  of  the  justice,  and  having  waived  the  right  to  a 
new  trial  upon  the  merits  in  the  circuit  court,  and  there 
being  no  error  shown  in  the  proceedings  in  the  justice's 
court,  the  only  question  for  the  circuit  court  was  to  deter- 
mine whether  there  was  any  evidence  to  support  the  ver- 
dict rendered  by  the  jury  on  the  trial  in  the  justice's  court^. 
That  there  was  evidence  given  on  the  part  of  the  defendant 
tending  strongly  to  show  that  all  claims  arising  in  favor  of 
the  plaintiff  under  the  lease  of  the  farm  mentioned  in  the 
proceedings,  was  a  joint  claim  against  the  defendant  and 
Frank  Fabrick,  cannot  well  be  controverted.    It  may  be 
said  that  the  preponderance  of  the  evidence,  as  returned  by 
the  justice/ appears  to  be  against  the  claim  of  the  defend- 
ant; but,  there  being  evidence  which,  uncontradicted,  sup- 
ports the  judgment,  the  question  was  one  of  fact  for  the 
jury  and  not  of  law  for  the  court.    The  same  rule  must 
apply  to  a  judgment  in  a  justice's  court  when  heard  upon 
an  appeal  to  the  circuit  court,  and  no  new  trial  is  had  in 
that  court,  as  is  applied  upon  an  appeal  from  a  trial  and 
judgment  in  the  circuit  court  to  this  court;  and  when  there 
is  evidence  which,  uncontradicted,  supports  the  judgment, 
all  questions  of  credibility  of  witnesses  and  preponderance 
of  proofs  are  foe  the  jury,  and  not  for  the  court.     Campbell 
t).  BalUtts,  53  Wis.  276,  279, 280;  Persona  v,  Burdick,  6  Wis. 
63;  Martin  v.  Beckwith,  4  Wis.  219,  243 ;  Sassa  v.  Junger,  15 
Wis.  598,  600. 

It  is  claimed,  however,  by  the  counsel  for  the  appellants 
that,  admitting  that  there  was  some  evidence  to  support  a 
finding  that  all  matters  in  relation  to  the  leasing  of  the 
farm  were  joint  matters  between  the  plaintiff  on  the  one 
side,  and  the  defendant  and  Fabrick  jointly  on  the  other 
side,  still  there  is  an  entire  absence  of  any  evidence  tend- 
ing to  show  that  the  plaintiff's  claim  grew  out  of  or  has 
any  connection  with  such  leasing  of  the  farm.  From  read- 
ing the  evidence  it  appears  to  us  that  it  was  taken  for 
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granted  on  the  trial  in  the  justice's  court  that  the  plaintiflPs 
claim  grew  out  of  such  leasing.  The  plaintiff  himself  was 
on  the  stand  as  a  witness,  and  made  no  claim  to  the  con- 
trary;  but,  on  the  other  hand,  relied  upon  the  alleged  fact, 
to  defeat  the  answer  of  the  defendant,  that  the  leasing  of 
the  farm  was  a  several  and  not  a  joint  contract  with  the 
defendant  and  Fabrick ;  and  he  also  introduced  Fabrick  as 
a  witness  to  sustain  his  construction  of  the  contract.  Under 
this  state  of  the  evidence,  it  appears  to  us  that  it  would  be 
unjust  to  permit  the  plaintiff  to  reverse  the  judgment  upon 
appeal  upon  a  question  not  raised  or  controverted  before 
the  justice.  If  the  plaintiff  thought  injustice  had  been 
done  by  the  verdict  of  the  jury  upon  the  facts  of  the  case, 
he  should  have  made  the  proper  affidavit  and  have  taken 
a  new  trial  in  the  circuit  court. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


QuAOKENBTJSH,  Administratrix,  etc..  Respondent,   vs.  Wis- 
consin &  Minnesota  Railroad  Company,  Appellant 

March  iSS  —  April  17,  1888. 

Railroads:  Fences:  Constitutioncd  law. 

Sec.  1810,  9.  S.,  as  amended  by  ch.  198,  Laws  of  1881,  makes  a  rail- 
road company  absolutely  liable  for  all  damages  occasioned  by  the 
failure  to  erect  fences  along  its  road  as  therein  required,  and  ex- 
cludes the  defense  of  contributory  negligence;  and  such  act  is  con- 
stitutional.   Qiuickenbush  v,  W.  dbM.IL  Co.  63  Wis.  411. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Action  to  recover  damages  for  the  death  of  the  plaint- 
iff's intestate,  alleged  to  have  been  caused  by  the  failure  of 
the  defendant  to  fence  its  railroad  as  required  by  law.  An 
order  overruling  a  general  demurrer  to  the  complaint  was 
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affirmed  on  a  former  appeal.  See  62  Wis.  411.  Upon  the 
trial  the  jary  returned  a  special  verdict  and  also  found 
generally  in  favor  of  the  plaintiflf,  assessing  her  damages 
at  $5,000.  From  the  judgment  entered  on  the  verdict  in 
favor  of  the  plaintiflf  the  defendant  appeals. ,  Other  facts 
are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Edwin  H.  Ahhot, 
attorney,  and  David  S.  Wegg  and  Howard  Morrisy  of  coun- 
sel, and  the  cause  was  argued  orally  by  Mr.  Morris  and 
Mr.  Wegg. 

H.  H.  Hayden^  for  the  respondent. 

Orton,  J.  The  facts  of  this  case  are  substantially  and 
briefly  as  follows :  The  plaintiflf  was  the  wife,  and  brings 
this  suit  as  administratrix,  of  Edward  C.  Quackenbush,  de- 
ceased. The  deceased  was  the  conductor  on  a  train  of  flat 
cars  engaged  in  ballasting  the  railroad  of  the  defendant  be- 
tween the  stations  of  Thorp  and  Cadott,  east  of  Chippewa 
Falls,  about  the  8th  day  of  July,  1881.  That  part  of  the 
road  had  been  open  for  general  business  since  November, 
1880.  The  flat  cars  had  been  loaded  with  surfacing  mate- 
rial at  a  pit  lying  westerly  of  Cadott,  and  was  pulled  by  the 
engine  to  a  point  between  the  stations  of  Thorp  and  Stan- 
ley, and  there  unloaded,  and  was  then  being  pushed  by  the 
engine  back  towards  Stanley  station.  When  about  three 
miles  west  of  said  station,  the  train  collided  with  a  heifer 
upon  the  track,  and  was  derailed,  and  the  lifeless  remains  of 
the  deceased  were  found  among  the  wreck.  At  the  moment 
of  the  collision  the  deceased  was  on  the  westerly  portion  of 
the  train.  It  was  claimed  by  the  appellant  that  so  push- 
ing the  train  on  that  part  of  the  track  was  a  violation  of  the 
rules  of  the  company,  to  the  knowledge  of  the  deceased. 

At  about  600  feet  easterly  from  the  place  of  the  accident 
one  MacDonough  had  established  a  place  for  the  delivery 
of  piles  cut  from  adjoining  land  on  the  defendant's  right  of 
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A\ay  for  shipment  on  the  roful.  MaoDonongh  had  cat  roads 
into  tha  country  opposite,  on  which  material  to  be  there 
shipped  was  hauled,  and  these  logging  roads  extjended  three- 
quarters  of  a  mile  on  both  sides  of  the  railroad  into  the 
country.  The  nearest  highway  crossing  was  a  mile  and  a 
half  from  the  place  of  the  accident,  and  the  nearest  farm 
crossing  was  from  a  half  mile  to  three  quarters  of  a  mile 
east,  or,  some  witnesses  say,  a  mile  and  a  half  east,  and  the 
nearest  cultivated  farms  were  half  a  mile  distant  either  way. 
The  railroad  of  the  defendant  on  both  sides  opposite  the 
place  where  the  animal  was  run  over  by  the  train,  and  as  is 
claimed  by  the  respondent  where  it  got  upon  the  track,  had 
never  been  fenced,  although  such  places  were  outside  of 
depot  grounds  and  not  at  farm  or  highway  crossings,  and 
there  was  no  pond,  water-course,  ditch,  embankment,  or 
other  sufficient  protection  rendering  a  fence  unnecessary  at 
such  places  to  prevent  cattle  from  straying  upon  the  right 
of  way  of  the  defendant,  and  although  the  road  had  been 
built  and  operated  more  than  three  months,  in  violation  of 
sec.  1810,  R.  S.,  as  amended  by  ch.  193,  Laws  of  1881.  The 
jury  found  that  this  was  the  condition  of  the  road  where 
the  accident  occurred  and  where  the  animal  got  upon  the 
track.  There  was  some  argument  by  the  learned  counsel 
of  the  appellant  that  it  was  not  shown  that  the  place  where 
the  animal  got  upon  the  right  of  way  was  required  to  be 
fenped.  But  we  think  the  evidence  warranted  the  jury  in 
so  finding.  The  jury  found  also  that  the  deatti  of  the  de- 
ceased was  occasioned  by  the  negligence  of  the  defendant 
in  having  failed  to  erect  fences  at  the  place  where  the  ani- 
mal got  upon  the  right  of  way  of  said  road. 

The  vital  and  important  questions  in  the  case  are  — 
First  Whether  the  statute  makes  the  defendant  dhsolutdy 
liable  for  the  damages  caused  by  the  failure  to  so  fence  its 
road;  and,  second^  if  the  statute  does  make  the  company  so 
absolutely  liable,  whether  it  is  constitutional.    It  is  true  the 
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jury  found  that  there  was  no  want  of  ordinary  care  and 
prudence  on  the  part  of  the  deceased  that  operated  as  a 
caose  contributing  to  his  death,  and  we  are  inclined  to  think 
that  such  finding  was  warranted  by  the  evidence ;  but  the 
main  argument  of  the  couusel  on  both  sides  was  as  to  the 
construction  and  validity  of  the  above  statute,  and  but  little 
was  said  as  to  contributory  negligence.  For  that  reason 
,  alone  the  case  ought  not  to  rest  on  that  finding,  but  the 
above  questions  ought  to  be  treated  as  nece^mrily  in  the 
case,  and  so  decided.  It  is  contended  by  the  respondent's 
counsel  that  these  questions  are  res  adjudicata  in  this  case 
on  the  former  appeal  from  the  order  overruling  the  de- 
murrer to  the  complaint.  .But  on  the  other  hand  it  is  con- 
tended by  the  learned  counsel  of  the  appellant  that  they 
are  not  res  adjudicata  on  the  former  appeal,  because  not 
necessary  to  the  decision  of  the  demurrer,  as  the  complaint 
alleged  that  the  plaintiff  was  in  the  exercise  of  ordinary 
care  when  the  train  was  thrown  from  the  track,  and  this 
court  intimated  that  these  questions  might  not  be  strictly 
in  the  case.  It  might  as  well  be  said  that  these  questions 
are  not  now  in  the  case  on  account  of  the  above  finding 
that  the  plaintiffs  intestate  was  not  guilty  of  any  contribu- 
tory negligence.  But  on  the  other  appeal  it  is  very  signifi- 
cant that  the  learned  counsel  of  the  appellant  made  their 
briefs  and  arguments  on  these  questions  almost  alone,  and 
asked  for  their  decision ;  and  so  also  they  have  done  on  this 
appeal.  If  that  statute  makes  the  company  absolutely  lia- 
ble, then  the  question  of  contributory  negligence  is  an  im- 
material issue  in  the  case,  and  ought  not  to  be  regarded, 
and  is  not  lawfully  in  the  case.  We  must  therefore  liold 
that  said  questions  were  in  the  case  on  the  former  appeal, 
and  are  in  the  case  on  this  appeal,  and  that  they  are  res 
adjudicata^  and  may  not  again  be  raised  on  this  appeal. 
This  court  fully  considered  those  questions  on  the  former 
appeal,  and  the  opinion  of  the  chief  justice  is  full  and  com- 
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prehensive  as  to  tbe  construction  and  constitutionality  of 
the  statute.  It  was  held  ''  that  the  statute  imposes  an  abso- 
lute liability  in  such  a  case ; "  and  '^  that  it  excludes  the  de- 
fense of  contributory  negligence  when  the  corporation  fails 
to  perform  the  duty  which  the  statute  prescribes  in  the  first 
instance; "  and  "  that  it  is  in  the  nature  of  a  penalty,"  etc. ; 
and  that  such  a  law  falls  within  the  police  power  of  the 
legislature  and  is  constitutional  and  valid. 

We  find  no  error  in  the  record. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Swift,  Bespondent,  vs.  Thb  State  Lumber  Compavy  and 
others,  Appellants. 

March  £8  —  April  17,  1888. 

Equity:  Debtor  and  creditor:  Deed  absolute  inform:  Mortgage:  Asngn- 
meat:  Redemption:  Accounting:  Parties:  Trusts  and  trustees. 

1.  The  legal  title  to  plaintifTs  nndivic^Kl  interest  in  certain  lands  was 
held  by  one  J.,  who  had  purchased  jointly  with  him,  as  security 
for  moneys  advanced  for  plaintiff  on  such  purchase.  J.  conveyed 
plaintifTs  interest  and  a  part  of  his  own  to  B.  and  L.,  who  loaned 
to  plaintiff  the  money  wherewith  to  repay  the  advance  made  by  J., 
and  agreed  to  convey  to  the  plaintiff  the  title  to  his  interest  in  the 
lands  when  they  should  receive  from  him,  or  from  the  sale  of  tim- 
ber cut  from  the  land,  the  amount  of  the  loan,  with  interest, 
expenses,  etc.  B.  conveyed  his  interest  to  persons  having  full 
knowledge  of  the.  equities,  and  afterwards,  by  conveyances  from 
J.,  L.,  and  the  grantees  of  B.,  the  entire  legal  title  became  vested 
in  the  defendant  corporation,  which,  through  its  ufAcers,  had  like 
knowledge  of  tbe  equities.  In  an  action  to  have  the  deed  from  J. 
to  B.  and  L.  declared  a  mortgage,  for  an  accounting  for  timber  cot 
and  sold,  etc.,  and  to  compel  a  conveyance  to  plaintiff  of  his  inter- 
est in  the  land,  held: 

(1)  The  relation  between  the  plaintiff  and  B.  and  L.  was,  in  effect, 
that  of  mortgagor  and  mortgagees,  and  the  subsequent  convey- 
ances must  in  equity  be  regarded  as  assignments  of  any  balance 


Digitized  by 


Google 


JAIS'UARY  TERM,  1888.  477 

Swift  vs.  Tae  State  Lumber  Co.  and  others'. 

^  reniainiDg  unpaid  on  the  mortgage  at  the  times  they  were  respect- 
ively made. 

(2)  Grantees  of  B.  through  whom  the  title  passed  to  the  defend- 
ant oompany,  and  the  personal  representatives  of  B.,  are  not  neces- 
sary  parties,  and  there  was  no  error  in  refusing  to  require  them  to 
be  brought  in. 
2.  One  who  held  the  legal  title  to  land  merely  as  security  for  a  debt 
due  him,  conveyed  the  same  to  his  son  by  deed  absolute  in  form. 
It  was  claimed  that  the  conveyance  was  intended  as  a  trust  for  the 
benefit  of  the  grantee  and  his  brothers.  Held,  that  the  grantee 
was  at  least  a  trustee  of  an  express  trust,  within  the  meaning  of 
sec.  2607,  R.  S.,  and  his  brothers  need  not  be  joined  as  defendants 
in  an  action  by  the  debtor  to  redeem  the  land  as  from  a  mortgage. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

This  action  was  commenced  against  the  State  Lumber 
Companj/y  Edward  Bradley  and  AUen  P.  Lovejoy^  about 
May  5, 1886.  It  appears  from  the  complaint  that  prior  to 
October  14,  1871,  the  plaintiflF,  Swift^  and  one  Jenkins 
jointly  purchased  the  17,000  acres  of  land  described;  that, 
in  doing  so,  Jenkins,  at  the  request  of  Swift,  advanced  and 
paid  thereon  for  him  $10,000,  upon  the  express  agreement 
that  the  equal  undivided  three-fourths  of  said  lands  should 
belong  to  Jenkins  and  the  other  equal  undivided  one- fourth 
should  belong  to  Swift,  that  Jenkins  should  take  the  legal 
title  to  the  whole  of  said  lands  and  hold  three  fourths 
thereof  as  his  own  and  the  other  one-fourth  thereof  as  secu- 
rity for  the  money  so  advanced  and  loaned  by  him  to  Sicift; 
that  on  the  day  and  year  named  he  so  held  the  legal  title 
to  the  whole  of  said  lands;  that  October  14,  1871,  Jenkins, 
from  his  own  share,  bargained  and  sold  to  D.  W.  Bradley 
and  Lcroejoy  the  undivided  one-half  of  all  said  lands,  and 
conveyed  the  same  by  warranty  deeds  to  them,  together 
with  the  undivided  one-fourth  which  in  equity  belonged  to 
Swift;  that  by  such  deeds  D.  W.  Bradley  took  the  undi- 
vided  twelve-twentieths  of  all  said  lands,  and  said  Lovejoy 
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the  undivided  three-twentieths  thereof;  that  this  was  done 
in  pursuance  of  an  agreement  between  Swift,  D.  W.  Brad- 
ley, and  Lovajoyy  whereby  they  were  to  and  did  advance  to 
Swift^  aB  a  loanj  $10,000,  with  which  he  paid  his  indebted- 
ness of  that  amount  to  Jenkins,  and  for  the  security  of  the 
repayment  of  which,  with  interest,  they  were  to  hold  the 
title  to  Swiff s  said  one-fourth ;  that  upon  such  conveyance 
D.  W.  Bradley  and  Lovejoy  gave  back  an  agreement,  dated 
October  14,  1871,  reciting  the  facts  stated,  and  wherein  they 
agreed,  in  eflFect,  to  reconvey  to  Swifty  his  heirs  or  assigns, 
his  one-fourth  of  the  whole,  whenever  requested  by  hira,  his 
heirs  or  assigns,  at  any  time  after  they  should  receive  from 
Swifty  or  the  sale  of  said  lands,  or  from  the  proceeds  of  tim- 
ber cut  from  the  same,  the  said  $10,000,  with  annual  interest 
thereon  at  ten  per  cent,  from  May  1,  1872,  together  with 
one  third  part  of  all  necessary  expenses  or  expenditures  they 
might  incur  in  managing  and  protecting  the  three-fourths 
of  the  whole  land  to  which  they  thus  received  title,  provided 
Swift  or  Jenkins  should  pay  all  taxes  on  said  lands,  includ- 
ing the  taxes  of  1871,  and  also  all  interest  as  it  had  or  should 
become  due  on  three  notes  signed  by  Jenkins,  and  payable 
to  Palms,  as  per  agreement  made  by  Jenkins  and  Swift; 
and  Swift  was  annually  to  pay  all  taxes  on  his  share  of  said 
lands  so  conditionally  conveyed,  and  in  the  event  of  his 
failure  in  any  year,  and  they  paid  the  same,  then  Swift  was 
to  refund  to  them  such  advances,  with  annual  interest  at  ten 
per  cent.,  before  they  should  be  required  to  so  reconvey ;  that 
it  was  therein  agreed,  in  effect,  that  D.  W.  Bradley  and  Love- 
joy  should  have  the  right  to  sell,  or  permit  to  be  cut  and  re- 
moved from  said  lands,  at  any  and  all  times,  timber,  until 
they  were  fully  paid  as  aforesaid  and  saved  harmless  from 
such  taxes  and  interest,  at  such  prices  as  they  might  deem 
expedient  and  might  obtain  for  their  own  interest  in  the 
same  timber;  and  the  net  proceeds  of  timber  so  received 
should  be  applied  as  such  payments,  but  they  were  not  to 
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sell  any  of  JSwifVs  interest  in  said  lands,  without  his  written 
consent,  during  the  six  ye^vs  next  after  the  date  of  said 
agreement;  that  Swift  was  to  look  after  the  land  and  tim- 
ber thereon,  and,  when  requested  by  them,  to  sell,  or  per- 
mit on  the  same,  or  make  contracts  for,  the  cutting  and 
removing  of  the  timber,  etc.,  and  supervising  the  same;  that 
July  13, 1872,  D.  W.  Bradley  sold  and  conveyed  the  undi- 
vided four-twentieths  of  said  lands  to  A.  P.  &  D:  Kelley,  of 
Chicago,  who  took  the  same  with  actual  knowledge  of  the 
plaintiflPs  right,  title,  interest, and  equities  in  the  land;  that 
April  15,  1875,  D.  W.  Bradley,  without  any  consideration, 
made  a  voluntary  conveyance,  by  quitclaim  deed,  of  his  re- 
maining eight-twentieths  of  the  land  to  his  son,  Edward 
Bradley ^  who  took  the  same  with  notice  of  said  agreements 
and  of  the  plaintiflTs  right,  title,  interest,  and  equities  in  the 
lands;  that  in  1876  the  said  D.  W.  Bradley  died  intestate 
at  Muskegon,  Mich.,  where  he  at  the  time  resided,  and  that 
no  administrator  of  his  estate  has  ever  been  appointed  in 
Wisconsin;  that  said  company  was  incorporated  and  organ- 
ized October  6, 1882;  that  in  October  and  November,  1882, 
the  said  Jenkins,  Edward  Bradley^  Lovejoy^  and  the  Kel- 
leys  conveyed,  by  quitclaim  deeds,  all  of  said  lands  (except 
fourteen  forties  in  Price  county  from  which  the  timber  had 
been  cut,  and  the  lands  abandoned)  to  the  defendant  the 
State  Lumber  Company;  that  at  the  times  of  taking  the 
same,  and  prior  thereto,  the  said  lumber  compan}^  and  its 
ofllcers  and  stockholders  had  full  knowledge  and  notice  of 
the  said  right,  title,  interest,  and  equities  of  the  plaintiff  in 
said  lands;  that  the  plaintiff  paid  all  said  taxes  and  interest 
up  to  and  including  1877,  and  the  highway  taxes  of  1878, 
and  that  the  defendants,  or  their  predecessors  in  interest, 
have  paid  them  since;  that  said  Edioard  Bradley  hus  a  full 
account  of  all  matters  mentioned,  and  of  all  taxes  and  inter- 
est paid,  and  of  all  moneys  received  for  timber  cut  or  re- 
moved from  the  lands  and  the  expenses  thereof,  and  of  all 
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dealings  with  the  lands;  that  the  defendants  have  cut  and 
removed  from  the  lands  large  amounts  of  timber,  and  re. 
ceived  large  amounts  of  money  on  account  thereof;  that  the 
net  amount  so  received  by  the  defendants  was  more  than 
enough  to  pay  oflF  and  extinguish  said  indebtedness  from  the 
plaintiflf  to  D.  W.  Bradley  and  Lovejayy  and  the  interest 
thereon  and  taxes;  that  the  plaintiff  has  frequently  de- 
manded of  the  defendants  an  accounting,  but  that  they  have 
and  still  do  refuse  to  account.  The  complaint  prayed  judg- 
ment that  the  deeds  from  Jenkins  be  declared  a  mortgage 
as  to  the  plaintiff^s  share,  and  the  plaintiff  the  owner  thereof 
subject  to  the  mortgage;  and  for  an  accounting,  paying 
over,  and  reconveyance. 

The  answer  of  the  defendants  admitted  some  things,  re- 
stated others,  and  denied  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  others,  and  then,  in  effect, 
denied  the  payment  or  satisfaction  of  the  plaintiff's  indebt- 
edness, or  his  right  to  any  accounting  or  proceeds  of  timber 
or  reconveyance.  The  answer  also  alleged,  in  effect,  that 
D.  W.  Bradley  and  Lovejoy  took  said  one-fourth  interest 
absolutely,  and  subject  only  to  the  plaintiff's  right  to  re- 
purchase the  same  upon  terms  stated,  which  had  never  been 
done;  that  the  plaintiff  had,  from  time  to  time,  with  consent 
of  those  holding  the  title,  procured  large  portions  of  the 
timber  to  be  cut  from  the  lands,  and  had  or  received  the 
benefit  of  his  share  of  the  proceeds  thereof;  that  in  1877  the 
plaintiff  had  accountings  with  the  Kelleys  and  also  Edward 
Bradley  and  Lovejoy;  that  in  1880,  and  since,  large  amounts 
of  timber  had  been  cut  and  sold  from  the  lands  with  the 
knowledge  of  the  plaintiff,  and  the  results  and  the  distribu- 
tion of  the  proceeds  thereof,  and  that  there  was  a  large  bal- 
ance still  due  from  the  plaintiff. 

October  26,  1887,  the  plaintiff  was  ordered  to  show  cause 
why  the  defendants  should  not  be  allowed  to  amend  their 
answer,  and  why  said  A.  P.  &  David  Kelley,  William  H. 


Digitized  by 


Google 


JANUARY  TERM,  1888.  481 

Swift  vs.  The  State  Lumber  Co.  and  otherg. 

Bradley,  and  James  W.  Bradley,  named  in  such  proposed 
amended  answer  and  affidavits,  should  not  be  made  parties 
defendant,  and  the  summons  and  complaint  be  amended  ao- 
cordingly.  The  proposed  amendment  to  the  answer  alleged, 
among  other  things,  in  effect,  that,  at  the  time  of  the  con- 
veyance to  the  Kelleys,  D.  W.  Bradley  made  a  contract 
with  them  whereby  they  took  such  lands  subject  to  the  con- 
tract with  the  plaintiff,  and  agreed  to  share  the  burdens  as 
well  as  the  benefits  thereof ;  that  the  Kelleys  still  resided  in 
Chicago,  that  they  participated  in  cutting,  removing,  and 
selling  the  timber,  and  in  the  moneys  received  therefor,  and 
were  interested  in  the  subject  matter  of  the  action ;  that 
said  Edward  Bradley  took  said  deed  from  his  father  in  trust 
for  the  equal  benefit  of  himself  and  his  two  brothers, —  the 
said  William  H.  and  James  W.,  who  reside  in  Milwaukee; 
that  D.  W.  Bradley  left  a  will  which  had  been  duly  proved 
and  admitted  to  probate  in  Michigan.  The  plaintiff  re- 
sponded to  the  order  to  show  cause,  by  affidavit;  and,  upon 
hearing  the  motion,  the  same  was  overruled  and  denied^, 
and  the  order  to  show  cause  discharged,  with  costs  against 
the  defendants.    From  that  order  the  defendants  appeaL 

For  the  appellants  there  were  briefs  by  Stark  <&  Suther— 
land,  and  oral  argument  by  Mr,  Joshua  Stark.  They  con- 
tended, inter  alia,  that  all  who,  as  assignees  of  D.  W. 
Beadley,  or  purchasers  from  him,  were  at  any  time  in  pos- 
session and  in  receipt  of  the  rents  and  profits  of  the  one- 
fonrth  interest  in  lands  to  which  the  plaintiff  had  an 
equitable  claim,  and  participated  in  the  sale  of  that  interest 
and  shared  in  the  proceeds  of  the  same,  are  interested  in 
the  accounting  and  should  be  made  parties.  Armstrong  v. 
PraU,  2  Wis.  306;  Story's  Eq.  PI.  sees.  72,  76a,  138,  160, 
192;  Poiten  ^  Miller,  60  Wis.  494,  499;  Eldredge  v.  Put- 
nam, 46  id.  205;  Burhop  v.  Milwaukee,  18  id.  431;  Burhop 
V,  Soosevelt,  20  id.  338. 

For  the  respondent  there  was  a  brief  by  Levi  M.  Vilae, . 
Vol.  71—81 
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attorney,  and  M.  Oriffin^  of  counsel,  and  oral  argument  by 
Mr.  Vilas. 

Cassoday,  J.     Upon  the  facts  stated,  and  numerous  decis- 
ions of  this  court,  we  must  hold  that  the  plaintiff  was,  in  legal 
effect,  the  owner  of  the  undivided  one-fourth  of  all  the  lands 
in  question,  October  14,  1871,  subject  to  the  payment  of 
the  $10,000  mentioned;  and  that  when  D.  W.  Bradley  and 
Zovejoy  advanced  the  amount  of  money  named  and  received 
the  conveyances  from  Jenkins,  they  took  and  received  the 
title  to  such  undivided  one-fourth  as  security  for  the  money 
so  advanced,  and  such  interest,  taxes,  etc. ;  and  hence,  under 
the  agreement  mentioned,  the  relation  between  the  plaintiff 
and  them  was,  in  legal  eflfeot,  that  of  mortgagor  and  mort- 
gagees.    Starhs  v,  Redfield^  52  Wis.  352,  353;    Hoile  v, 
Bailey,  58  Wis.  448;  Sohriber  v.  Le  Clair ^  66  Wis.  579; 
and  cases  cited  in  these  references.     By  such  conveyances 
D.  W.  Bradley  got  the  legal  title  to  twelve  twentieths  of 
the  lands,  and  Lovejoy  three  twentieths,  while  the  other  five 
twentieths   remained   in  Jenkins.     July  13,  1872,  D.  W. 
Bradley  sold  and  conveyed  to  the  Kelleys  four  twentieths 
of  the  lands,  and  September  15,  1875,  he  made  a  voluntary 
conveyance  of  his  other  eight  twentieths  to  his  son  Edward. 
November  10,  1882,  Jenkins,  Edward  BroHley,  the  Kelleys, 
and  Lovejoy  conveyed  the  whole  of  .the  lands,  except  four- 
teen forties  apparently  worthless,  to  the  defendant  com- 
pany.    These  several  conveyances  must  each  in  equity  be 
regarded  as  an  assignment  of  a  fractional  part,  or  the  whole, 
of  any  balance  that  may  have  remained  unpaid  on  the  mort- 
gage at  the  times  they  were  respectively  made.     Whether 
or  not  there  were  any  such  unpaid  balances  can  only  be 
determined  by  an  accounting  and  trial  upon  the  merits. 
This  action,  therefore,  is  essentially  a  bill  for  an  accounting 
by  these  defendants,  and  for  a  redemption  from  the  mort- 
gage, and  a  reconveyance  from  the  defendant  company. 
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The  principal  contention  is  that  there  is  a  defect  of  par- 
ties defendant.  It  is  claimed  that,  as  a  matter  of  fact, 
Edward  Bradley  took  such  title  from  his  father  in  trust  for 
himself  and  his  two  brothers,  William  H.  Bradley  and 
James  W.  Bradley,  who  should  be  made  parties  defendant. 
Since  the  deed  to  Edward  was  absolute  in  form,  it  would 
seem  that,  even  upon  the  showing  of  the  defendants,  he 
was  at  least  a  trustee  of  an  express  trust,  within  the  mean- 
ing of  the  statutes.  Sec.  2607,  R.  S.  Winner  v.  Hoyt,  66 
Wis.  234,  235;  State  v.  Wettstein,  64  Wis.  243;  PUtttevills  t>. 
Hooper,  63  Wis.  383;  Poor  v.  Guilford,  61  Am.  Dec.  749; 
Johnson  V.  Catlin,  62  Am.  Dec.  1622.  This  being  so,  he 
could  maintain  an  action  in  relation  to  the  land  without 
joining  his  brothers.  Ibid.  Having  the  right  to  thus  sue 
alone,  we  perceive  no  reason  why  he  may  not  with  equal 
propriet\'^  defend  the  title  thus  acquired,  without  joining 
his  brothers  as  defendants.  Certainly,  the  conveyance  to 
him  carried  with  it  all  the  title  his  father  had  in  the  lands 
at  the  time  it  was  made,  and  that  same  title  has  since  been 
conveyed  to  the  lumber  company.  Since  neither  William  H. 
nor  James  W.  has  any  legal  title  or  interest  in  the  land, 
and  no  attempt  is  made  to  charge  them  personally,  they 
cannot  be  regarded  as  necessary  parties  to  this  action. 

The  same  is  true  respecting  the  personal  representatives 
of  the  D.  W.  Bradley  estate,  and  also  both  of  the  Kelleys. 
Certainly  it  is  unnecessary  for  the  assignor  of  the  mortgage 
to  be  made  a  party  in  an  action  to  redeem  from  the  mort- 
gage. That  is  practically  what  is  sought  to  be  required 
here.  Neither  the  Kelleys,  nor  any  of  the  other  absent 
parties  mentioned,  have  submitted  themselves  to  the  juris- 
diction of  the  court  and  sought  to  be  made  parties.  The 
burden  is  upon  the  plaintiff  to  show  that  the  mortgage  has 
been  paid,  and  hence  that  he  is  entitled  to  a  reconveyance. 
Such  payment  is  claimed  by  reason  of  his  share  of  the  net 
proceeds  of  timber  removed  and  sales  of  timber  and  land. 
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If  the  plaintiflPs  share  of  such  net  proceeds  were  at  any  time 
sufficient  to  pay  off  and  satisfy  such  indebtedness^  interest, 
taxes,  etc.,  in  accordance  with  the  contract,  then  the  mort- 
gage thereby  became  extinguished,  and  the  plaintiff  thereby 
became  entitled  to  a  reconveyance  of  his  share  of  the  land; 
and  if,  thereafter,  any  timber  was  removed  frorti  the  land, 
or  any  timber  or  land  sold,  then  the  plaintiff  would  be  en- 
titled to  recover  his  share  of  such  excess  from  the  party  re- 
moving or  selling,  or  authorizing  or  causing  such  removal  or 
sale.  But,  even  in  that  event,  these  defendants,  in  the  ab- 
sence of  any  liability  created  by  contract,  could  only  be 
chargeable  with  so  much>  of  such  share  of  such  excess  as 
should  arise  from  such  removal  or  sales  by  themselves. 
While  the  plaintiff,  therefore,  may  possibly  be  interested  in 
holding  some  one  liable  for  his  share  of  such  excess  who  is 
not  a  party  to  this  action,  yet  it  is  not  perceived  that  the 
defendants  are  interested  in,  or  are  prejudiced  by,  the  ab- 
sence of  such  party.  Even  if  the  Kelleys  or  some  other 
absent  party  is  liable  on  contract  to  some  of  the  defend- 
ants for  timber  removed  or  sold,  yet  it  does  not  appear  that 
the  plaintiff  has  become  bound  by  any  such  contract,  and  if 
not,  he  certainly  cannot  be  coerced  into  making  it  available 
in  this  action.  The  plaintiff  is  now  only  proceeding  a^inst 
these  defendants,  and  for  an  accounting  and  reconveyance. 
The  answer  filed  seems  to  be  sufficient  to  protect  the  de- 
fendants and  to  raise  all  equities  in  which  any  of  them 
are  concerned.  If  it  should  appear  otherwise  upon  the 
hearing,  the  trial  court  would  undoubtedly  allow  such 
amendments  as  might  appear  to  be  just.  We  are  unable  to 
say  that  there  was  any  abuse  of  discretion  in  disallowing 
the  proposed  amendment. 
.  By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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Fabwsix  and  others,  Appellants,  vs.  Webstbb,  Garnishee, 
etc.,  Respondent 

March  tS"  April  17, 1888. 

Voluntary  anignmmt:  Perfecting  insuffleient  bond,  etc :  Execution  ly 
one  partner  on  Sunday, 

1.  The  sureties  upon  the  bond  of  an  assignee  for  the  benefit  of  credit- 

ors failed  to  justify  as  the  statute  requires,  and  the  court  commis- 
sioner omitted  to  indorse  upon  the  bond  and  copy  of  the  assignment 
the  proper  certificates.  The  bond  was  not  left  with  the  court 
commissioner,  but  was  filed  with  the  clerk  of  the  circuit  court  by 
some  other  person.  Afterwards  the  bond  was  withdrawn  and  re- 
delivered to  the  assignee,  and  was  then  perfected,  and  the  per- 
fected bond,  with  a  copy  of  the  assignment,  with  the  proper 
indorsements,  was  again  filed  with  the  clerk,  three  days  after  the 
first  filing,  and  before  the  rights  of  any  creditors  had  intervened. 
Held,  that  the  failure  to  comply  with  the  statute  in  the  first  in- 
'  stance  should  not  avoid  the  assignment,  notwithstanding  sec.  1695, 
R.  S.,  requires  that  the  bond  shaU,  "  immediately  after  its  execu- 
tion," be  filed,  etc 

2.  A  voluntary  assignment  duly  executed  and  delivered  by  one  of  two 

partners  on  a  secular  day  is  not  invalidated  by  the  fact  that  the 
other  partner  signed  it  on  Sunday. 

APPEAL  from  the  Circuit  Court  for  Barron  County. 

Garnishment.  The  plaintiffs,  who  are  judgment  credit- 
ors of  John  Lindstrom  and  William  Cholerton,  appealed 
from  a  jadgment  in  favor  of  the  garnishee.  The  facts  will 
sufficiently  appear  from  the  opinion. 

For  the  appellants  there  was  a  brief  by  C.  D.  TUlinghasty 
and  oral  argument  by  H.  H.  Eayden. 

[No  appearance  for  the  respondent.] 

CouB,  C.  J.  The  garnishee  claimed  to  hold  the  property 
of  the  principal  debtors  under  a  voluntary  assignment 
made  by  them  for  the  benefit  of  creditors.  The  assignors, 
Lindstrom  and  Cholerton,  were  doing  a  mercantile  business 
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at  Chetek,  in  Barron  county.  We  infer  from  the  e\ndence 
that  Lindistrom  had  charge  of  the  business  and  managed 
it  for  the  firm,  and  that  his  partner  resided  at  Richland 
Center,  quite  a  distance  from  Chetek.  It  appears  that 
Lindstrom  executed  the  assignment  at  Chetek  on  Saturday, 
the  24th  of  January,  1885,  and  Cholerton  executed  it  on 
Sunday,  at  Eichland  Center.  On  Monday,  the  26th,  the 
assignment  was  delivered  to  the  garnishee,  being  the  as- 
signee, who  attempted  to  qualify  by  giving  the  requisite 
bond  and  taking  possession  of  the  assigned  property.  But 
the  sureties  of  the  bond  failed  to  justify  as  the  statute  re- 
quires, and  the  court  commissioner  omitted  to  indorse  upon 
the  bond  and  copy  of  the  assignment  the  proper  certificates. 
Nor  was  the  bond  left  with  the  court  commissioner,  as  it 
should  have  been,  but  was  retained  by  the  assignee,  or  by 
some  one  for  him,  and  was  filed  by  some  one  with  the  clerk 
of  the  circuit  court  on  the  26th  of  January.  The  assignee, 
learning  that  the  bond  was  defective,  afterwards  took  it 
from  the  files  and  redelivered  it  to  Lindstrom,  who  delivered 
it  back  to  the  assignee.  The  sureties  justified  before  the 
commissioner,  and  the  perfected  bond,  with  a  copy  of  the 
assignment  with  the  proper  certificates  or  indorsements 
thereon,  was  filed  with  the  clerk  on  the  29th  of  January. 
The  assignee  surrendered  the  possession  of  the  property  to 
Lindstrom,  and  did  not  interfere  with  it  until  he  had  made 
and  filed  the  perfected  bond.  The  garnishee  proceedings 
in  this  case  were  not  commenced  until  some  fourteen  days 
after  all  this  was  done. 

Now,  the  question  arising  upon  these  facts  is,  Was  the 
garnishee  liable  to  the  plaintiffs,  or  had  he  the  right  to  hold 
and  dispose  of  the  assigned  property  under  the  assignment? 
We  concur  with  the  court  below  in  the  opinion  that  he  was 
not  liable  as  a  garnishee,  and  that  the  assignment  was  good 
to  transfer  the  title  to  the  property,  notwithstanding  the 
defects  in  the  execution  of  the  assignment  as  originally 
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made;  for  while  the  statute  provides  that  the  bond  "shall 
irfimed lately  after  its  execution,  together  with  a  full  and 
true  copy  of  the  assignment,"  be  filed  by  the  oflScer  taking 
the  same  in  the  office  of  the'  clerk  of  the  circuit  court,  yet 
this  language  must  have  a  reasonable  construction,  and  was 
not  intended  to  prevent  or  preclude  the  assignee  from  per- 
fecting his  bond  without  unreasonable  delay,  when  he  had 
failed  to  comply  with  some  requirement  of  the  statute  in 
the  first  instance.  The  bond  ai?  first  executed  was  clearly 
insufficient  for  want  of  the  justification  of  the  sureties,  and 
the  assignee  had  no  right  to  take  possession  of  the  assigned 
property  under  it;  but  still,  without  delay,  an  unobjection- 
able bond  was  executed  and  filed  in  the  proper  office,  be- 
fore the  rights  of  any  creditor  had  attached  to  the  assigned 
property.  We  think  the  assignee  substantially  complied 
with  the  statute,  and  that  the  assignment  should  not  be 
avoided  by  reason  of  his  failure  to  comply  wMth  its  require- 
ments in  the  first  instance.  Had  the  rights  of  the  plaintiffs 
intervened  before  a  good  bond  was  executed  and  filed,  a 
different  question  as  to  the  liability  of  the  garnishee  would 
be  presented. 

But  there  is  a  further  objection  taken  to  the  assignment, 
which  is  that  Cholerton  executed  it  on  Sunday.  Does  that 
fact  render  the  assignment  void?  Lindstrom  was  the  part- 
ner managing  the  business;  Cholerton,  the  other  partner, 
not  being  present.  It  may  well  be  that  Lindstrom,  under 
the  rule  established  in  this  state,  would  Qot  have  the  power 
to  execute  the  assignment  without  the  consent  of  his  part- 
ner. This  certainly  is  so  where  the  partner  is  present  and 
can  be  consulted  in  the  matter.  Brooks  v.  Sullivan,  32 
Wis.  444.  But  where  one  partner  has  absconded,  or  is  ab- 
sent so  that  he  cannot  be  consulted,  and  the  responsibility 
of  the  business  is  thrown  entirely  upon  the  remaining  part- 
ners, a  different  rule  prevails.  Burrill,  Assignm.  (5th  ed.), 
107  et  seq.     And  the  law  is  well  settled  that  a  general  as- 
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signment  without  preferences,  made  by  one  partner  in  the 
name  of  the  firm,  by  the  authority  or  with  the  consent  of 
his  copartners,  will  have  the  same  effect  as  if  made  by  all- 
Ihid.    This  proposition  is  so  clear  as  to  require  neither  au- 
thority nor  argument  to  support  it.     The  act  of  the  partner 
making  the  assignment  in  such  .a  case  is,  in  legal  contem- 
plation, the  act  of  all.    In  this  case,  of  course,  the  assign- 
ment was  made  with  the  assent  of  both  partners.    The  deed 
of  assignment  was  intrusted  by  Cholerton,  after  its  execu- 
tion, with  his  partner,  with  implied  authority  to  deliver  it 
to  the  assignee;  and  it  was  so  delivered  and  redelivered  on 
a  secular  day.    Under  the  circumstances,  though  Cholerton 
signed  the  instrument  on  Sunday,  yet  that  fact  should  not 
invalidate  the  assignment,  when  it  is  obvious  he  intended 
to  assent  to  the  assignment,  and  impliedly  gave  authority 
to  Lindstrom  to  make  a  good  delivery  of  it.    Where  the 
non-assigning  partner  is  not  consulted,  yet  ratifies  the  act 
of  his  partner  in  making  the  assignment,  or  the  circum- 
stances are  such  as  to  furnish  reasonable  grounds  for  infer- 
ring that  he  intended  to  confer  upon  the  assigning  .partner 
authority  to  do  the  act  for  the  firm,  there  the  assignment, 
if  fairly  made,  will  be  held  prima  facie  valid.     In  Bumery 
u  McCuUoch^  64  Wis.  665,  there  was  an  assignment,  with 
defective  justification  of  the  sureties,  of  partnership  prop- 
erty, executed  by  both  partners.     One  of  the  partners  left 
the  state,  and  the  other  partner  afterwards,  without  the 
knowledge  of  the  absent  partner,  executed  in  the  firm  name 
a  second  assignment  of  the  same  property  to  the  same  as- 
signee, to  correct  the  defect  in  the  first,  and  the  assignment 
was  held  vahd  for  all  purposes.    Mr.  Justice  Obton,  in  his 
opinion,  says :  "  We  may  presume  and  infer  from  the  exe- 
cution of  the  first  assignment  by  Parks  [the  absent  partner] 
his  design  and  intention  to  make  an  effectual  assignment, 
and  imply  therefrom  authority  and  consent  that  such  as- 
signment should  be  made  by  Biglcr  effectual  for  the  pur- 
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poses  expressed  in  it,  and  to  correct  the  same,  if  necessary 
to  that  end,  either  by  another  assignment  or  in  any  other 
proper  way ;  and  we  think  it  proper  to  hold  in  this  case  that 
such  authority  and  consent  are  clearly  implied,  because 
Parks  has  never  made  any  objection  to  either  assignment, 
and  no  rights  have  intervened  between  the  fir3t  and  second 
assignments  which  would  render  the  making  of  the  second, 
for  the  purpose  of  correcting  the  first,  wrong  or  improper." 
In  Coleinan  v.  Darling^  66  Wis.  155,  an  assignment  was 
made  by  one  partner  without  the  knowledge  of  the  other 
partners,  who  were  present  at  their  place  of  business  and 
might  have  been  consulted.  The  question  in  the  case  was 
whether  the  non-assigning  partners  afterwards  assented  to 
and  ratified  the  assignment.  The  implication  from  the 
opinion  is  that  such  ratification  might  be  made,  but  was  not 
made  in  that  case  until  after  the  rights  of  third  parties  had 
intervened.  In  the  light  of  the  authorities,  we  therefore 
conclude  that,  though  Cbolerton  signed  the  assignment  on 
Sunday,  yet  this  fact  alone  did  not  invalidate  it.  The  in- 
strument would  not  take  effect  until  delivered,  and  there 
was  a  good  delivery  upon  a  secular  day  by  Lindstrom,  who 
had  undoubted  authority  to  make  such  delivery  and  bind 
the  firm. 

We  do  not  understand  that  any  other  objection  is  taken 
to  the  assignment;  consequently  we  hold  it  sufficient  to 
convey  the  property  of  the  partnership  to  the  assignee  for 
the  purposes  specified  in  the  instrument. 

By  Uie  Court. — The  judgment  of  the  circuit  court  is 
affirmed. 
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Tannbb,  Respondent,  vs.  Geegoby  and  another,  Appellants. 

March  SQ  —  AprU  17,  1888, 
Equity:  Delivery  of  stock  certificates:  Pleading:  Appeal  to  S.  C. 

1.  A  judgment  for  equitable  relief  against  one  of  two  defendants,  who, 

after  his  general  demurrer  was  overruled,  took  no  further  steps 
in  the  action  except  to.  join  in  the  appeal,  must  be  affirmed  if  the 
complaint  states  a  cause  of  action  for  equitable  relief  and  the  judg- 
ment can  be  sustained  upon  the  facts  stated. 

2.  A  complaint  which  alleges  that  the  plaintiff  is  the  owner  of  certain 

shares  of  stock  in  the  defendant  corporation,  and  that  the  cor- 
poration has  recognized  him  as  suc!i  but  refuses  to  deliver  to  him 
the  certificates  therefor,  states  an  equitable  cause  of  action. 

8.  An  answer  upon  the  merits  is  a  waiver  of  the  objection  that  the 
complaint  does  not  state  an  equitable  cause  of  action. 

4.  A  defendant  cannot  complain  because  the  plaintiff  has  taken  judg- 
ment against  him  for  less  rehef  than  he  was  entitled  to. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylor  as  a  part  of  the  opinion: 

The  respondent  commenced  an  action  in  the  circuit  court 
for  Ashland  county  against  the  appellants,  and  filed  and 
served  the  following  complaint  in  such  action: 

*'  [Title  of  case.] 

"  The  plaintiff  I'espectf uUy  alleges  and  shows  to  this  court: 

"  1.  Tiiat  the  said  defendant  the  Caledonia  Iron  Mining 
Company  is  a  corporation  duly  organized  by  and  pursuant 
to  the  laws  of  the  state  of  Wisconsin. 

"  2.  That  the  said  defendant  J.  T,  Gregory  and  certain 
other  persons,  on  or  about  October  1,  1885,  entered  into 
and  formed  a  joint-stock  company,  known  as  the  *  Section 
6  Iron  Mining  Company,'  for  the  purpose  of  prospecting 
for  and  mining  iron  ore,  and  to  sell,  ship,  manufacture,  deal 
in,  and  smelt  the  same,  and  to  purchase,  acquire,  sell,  lease, 
and  reut  options,  mining  leases,  and  mineral  lands;  that  the 


Digitized  by 


Google 


JANUARY  TERM,  1888.  491 

Tanner  vs,  Gregory  and  another. 

capital  stock  of  said  company  consisted  of  and  was  20,000 
shares^,  of  the  par  value  of  $25  per  share;  that  the  said 
J.  T,  Gregory  was  the  owner  and  holder  of  2,500  shares  of 
said  stock. 

"  3.  That  on  November  11,  1885,  the  said  J.  T.  Gregory, 
for  a  valuable  consideration  to  him  in  hand  paid  by  this 
plaintiff,  sold  and  assigned  to  this  plaintiff  150  shares  of 
said  stock,  and  in  writing  agreed  to  deliver  to  this  plaintiff 
the  certificates  for  said  150  shares  of  stock  so  soon  as  the^ 
same  should  be  issued;  and  this  plaintiff  was  duly  acknowl- 
edged the  owner  of  said  stock  by  said  company  and  by 
said  defendant  corporation,  and  said  transfer  was  so  en- 
tered on  the  books  of  said  company  and  corporation,  and 
said  plaintiff  has  paid  all  assessments  made  upon  said  stock 
since  November  11,  1885,  and  the  said  company  and  cor- 
poration accepted  the  same. 

"  4.  That  on  or  about  December  9,  1885,  the  said  com- 
pany was  duly  reorganized  as  and  became  a  corporation, 
being  the  above  named  defendant,  pursuant  to  and  by 
virtue  of  the  laws  of  the  state  of  Wisconsin,  under  the 
name  of  the  Caledonia  Iron  Mining  Company ^  with  a  capital 
stock  of  40,000  shares,  of  the  par  value  of  $25  per  share, — 
each  of  said  stockholders  in  said  Section  6  Iron  Mining  Com- 
pany becoming  the  owner  of  and  entitled  to  a  pro  rata 
share  of  the  stock  of  said  defendant  corporation,  according 
to  the  amount  of  stock  held  by  him  in  said  Section  6  Iron 
Mining  Company ;  and  this  plaintiff  thereupon  became  the 
owner  of  and  entitled  to  300  shares  of  the  stock  ot  said 
defendant  corporation. 

"  5.  That  this  plaintiff  has  repeatedly  demanded  of  said 
defendant  corporation,  and  prior  to  the  commencement  of 
this  action,  his  certificates  for  the  said  300  shares  of  stock ; 
but,  although  the  said  company  has  issued  certificates  of 
stock  to  all  the  other  stockholders  of  said  corporation,  it  has 
refused  and  neglected,  and  still  does  refuse  and  neglect,  to 
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' — ^ T 

issue  the  said  cartifioates  to  this  plaintiff,  to  bis  great  and 
irreparable  damage. 

"  6.  Tbat  tbe  said  defendant  J,  T.  Oregory  falsely  and 
fraudulently  denies  tbe  right  of  this  plaintiff  to  said  cer- 
tificates, and  claims  that  this  plaintiff  is  entitled  to  certifi- 
cates for  only  150  shares  of  said  stock. 

^'  Wherefore  this  plaintiff  demands  judgment  against  said 
defendants  (1)  that  the  plaintiff  is  the  owner  of  and  entitled 
to  300  shares  of  the  said  capital  stock  of  said  defendant  com- 
pany ;  (2)  that  tbe  said  defendant  company  issue  and  deliver 
to  this  plaintiff  the  said  300  shares  of  stock;  (3)  that  the 
plantiff  may  have  such  other  and  further  relief  as  he  may 
show  himself  entitled  to,  together  with  the  costs  of  this 
action." 

The  defendant  Chegory  answered  tbe  complaint,  denying 
its  material  allegations,  and  the  Caledonia  Mining  Company 
demurred  to  the  complaint  for  the  reason  tbat  the  com- 
plaint does  not  state  facts  suflicient  to  constitute  a  cause  of 
action.  The  demurrer  of  the  Caledonia  Company  was  over- 
ruled, and  the  case  was  tried  upon  the  issues  made  by  tbe 
answer  of  the  defendant  Gregory;  and,  after  hearing  the 
evidence,  the  court  found  '^  (1)  that  tbe  allegations  of  the 
complaint  were  true;  (2)  tbat  the  allegations  of  the  answer 
are  not  true;"  and,  as  conclusions  of  law,  "(1)  that  the 
plaintiff  is  the  owner  of  and  entitled  to  300  shares  of  the 
capital  stock  of  said  defendant  corporation;  (2)  that  the 
said  company  issue  and  deliver  to  the  plaintiff  the  said  300 
shares  of  stock;  (3)  that  the  plaintiff  is  entitled  to  judg- 
ment in  accordance  with  the  above  findings,  and  for  the 
costs  of  this  action  against  the  defendant  J.  T.  Gregory!^ 

Upon  the  findings,  judgment  was  entered  as  follows: 
"  It  is  hereby  adjudged  (1)  that  tbe  plaintiff  is  the  owner 
of  and  entitled  to  300  shares  of  the  capital  stock  of  said 
defendant  corporation,  tbe  Caledonia  Iron  Mining  Com- 
pany; (2)  that  the  said  defendant  the  Caledonia  Iron  Min- 
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ing  Goinpany  issue  and  deliver  to  the  said  plaintiff,  S.  W. 
Tanner^  300  shares  of  the  capital  stock  of  said  defendant 
company ;  (3)  that  the  plaintiff  recover  of  the  defendant 
J,  T.  Gregory  forty  and  46-100  dollars,  costs  of  this  action, 
and  may  have  execution  therefor,"  The  defendants  ap- 
pealed from  the  judgment. 

For  the  appellants  there  was  a  brief  by  MUes  <6  Shea^ 
and  oral  argument  by  Mr.  J.  J.  Miles.  They  contended,  inter 
alia,  that  the  Section  6  Company  was  nothing  more  than 
a  partnership  in  which  Oi'egory  held  an  eighth  interest. 
DurJcee  v.  Stringhamy  8  Wis.  1;  Bergen  v.  Porpoise  F. 
Co.  13  Am.  &  Eng.  Corp.  Cas.  1.  Even  if  it  had  been  a 
corporation,  and  Gregory  a  stockholder,  it  would  not  be 
bound  by  his  contract  to  deliver  stock.  Joslin  v.  Stokes^  5 
Am.  &  Eng.  Corp.  Cas.  98,  38  N.  J.  Eq.  31.  The  oflBcers 
of  the  defendant  company,  by  assenting  to  plaintiff's  claim, 
did  not  assume  any  liability  for  the  company  or  biiid  it  for 
the  delivery  of  the  stock.  The  consideration  was  paid  to 
Gregory^  and  the  company  cannot  be  compelled  to  perform 
his  agreement 

For  the  respondent  there  was  a  brief  by  Tomhins  dk 
Merrilly  and  oral  argument  by  Mr.  W.  M.  Tomhins. 

Taylor,  J.  The  mining  company  did  not  take  any  fur- 
ther steps  in  the  case  after  the  demurrer  was  overruled,  ex- 
cept to  appeal  from  the  judgment.  It  took  no  exceptions 
to  the  evidence  offered  on  the  trial,  nor  did  it  except  to  the 
findings  of  fact  or  conclusions  of  law  made  by  the  court 
after  hearing  the  evidence.  If  the  complaint  states  an 
equitable  cause  of  action  against  the  company,  then  the 
judgment,  as  to  the  company,  must  be  aflSrmed  if  the  judg- 
ment can  be  sustained  upon  the  facts  stated  in  the  complaint. 
All  other  exceptions  to  the  proceedings,  in  the  case  were 
waived  by  its  failing  to  appear  further  in  the  case  and  take 
exceptions  therein.    See  State  ex  rd.  Spring  Lake  v.  Pierce 
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Cb.,  ante,  p.  321.  Although  the  allegations  in  the  complaint 
'are  not  very  specific,  yet,  giving  them  a  liberal  construction, 
there  appears  to  be  enough  alleged  to  show  that  the  cor- 
poration, after  its  organization,  recognized  the  plaintiff  as 
the  owner  of  the  300  shares  of  the  capital  stock  of  said  cor- 
poration, as  claimed  by  him.  If  he  was  such  owner  of  the 
shares  of  stock,  and  recognized  as  such  owner  by  the  cor- 
poration, then  the  corporation  held  the  shares  of  stock  as 
trustee  for  the  plaintiff,  and  a  court  of  equity  would  en- 
force the  delivery  of  the  certificates  of  such  stock.  See 
Dou9inan  v.  Wisconsin  A  L.  S.  M.  (&  S.  Co.  40  Wis.  418, 
420.  So  far  as  the  claim  against  the  corporation  is  con- 
cerned, the  complaint  shows  a  trust,  and  not  a  sale  of  the 
stock  by  the  company  to  the  plaintiff.  The  case,  as  be- 
tween the  plaintiff  and  the  corporation,  does  not  involve 
the  question  whether  a  court  of  equity  will  enforce  a  spe- 
cific performance  of  a  contract  for  the  sale  of  shares  of  stock 
in  a  private  corporation.  See  Hill  v.  Rockingham  Bank, 
44  N.  H.  567;  Coioles  v.  Whitman,  10  Conn.  121;  Pollock  v. 
Nat  Bank,  7  N.  T.  274. 

The  defendant  Gregory,  having  answered  the  complaint, 
has  waived  the  objection  that  the  complaint  does  not  state 
an  equitable  cause  of  a^Jtion.  Peck  v.  School  Dist.  21  Wis. 
516,  52^3-,.  Tenney  v.  State  Bank,  20  Wis.  152,  163.  The 
court  might  have  rendered  judgment  against  him,  upon  the 
evidence  in  the  case,  for  the  value  of  the  stock  he  had 
agreed  to  deliver  to  the  plaintiff,  had  the  plaintiff  desired 
such  judgment,  with  the  costs  of  the  action;  and  he  has  no 
ground  of  complaint  that  the  plaintiff  chose  rather  to  take 
a  judgment  against  the*  company  for  the  delivery  of  the 
stock  than  a  money  judgment  against  him  for  the  value. 
Upon  the  evidence  found  in  the  record,  it  is  sufficiently 
shown  that,  as  between  the  plaintiff  and  Gregory,  the  plaint- 
iff was  entitled  to  the  300  shares  of  the  mining  company's 
stock,  and  Gregory  cannot  complain  that  the  plaintiff  took 
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jadgment  against  him  for  less  relief  than  he  was  entitled  to. 
By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Lyon,  J.,  took  no  part. 


The  Berlin  Machine  Works,  Appellant,  vs.   Perry,  Re- 
spondent. 

March  i9 --April  17,  1888. 

ContraeU:  Public  policy:  Sale  of  patents,  etc:  Covenant  in  restraint 

of  trade. 

The  defendant,  a  carpenter  and  joiner  and  inventor  of  sand-papering 
machines,  sold  his  interest  in  certain  patents  upon  such  machines 
and  in  the  business  of  a  firm  engaged  in  the  manufacture  and  sale 
thereof.  In  the  contract  of  sale  he  covenanted  that  he  would  not 
thereafter  "  manufacture,  sell,  or  cause  to  be  sold  any  sand-paper- 
ing machines  of  any  description,**  unless  with  the  consent  of  the 
purchaser  of  said  patents,  etc.    Held: 

(1)  The  restriction  upon  the  manufacture  and  sale  of  the  ma- 
chines cannot  be  held  to  be  applicable  only  to  this  state. 

(2)  If  the  defendant  should  invent  and  patent  a  new  sand-paper- 
ing machine,  not  infringing  on  the  patents  sold,  and  should  seU 
the  patent  therefor  to  one  who  should  manufacture  and  sell  ma- 
chines under  it,  he  would  thereby  cause  the  machines  to  be  sold, 
within  the  meaning  of  the  covenant. 

(3)  The  restriction  being  greater  than  is  reasonably  necessary  to 
protect  the  purchaser  in  the  enjoyment  of  the  patents  and  business 
purchased,  and  prohibiting  the  defendant  from  pursuing  his  trade 
or  profession  of  inventing  sand-papering  machines,  is  void  as 
against  public  policy,  although  it  affects  only  a  single  class  of  ma- 
chines. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

This  appeal  is  by  the  plaintiff  from  an  order  sustaining  a 
general  demurrer  to  the  complaint.  The  case  stated  in  the 
complaint  is  substantially  as  follows: 

In  February,  1884,  and  previously^,  the  defendant,  James 
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Z.  Perry^  and  one  Charles  A.  Mather  were  engaged,  at 
Berlin,  Wis.,  as  partners,  in  the  manufacture  and  sale  of 
wood-polishing  and  sand-papering  machines  of  which  Perry^ 
either  solely  or  jointly  with  others,  was  the  inventor,  and 
upon  which  he  then  held  and  owned  five  letters  patent 
issued  to  such  inventors  by  the  United  States.    These  ma- 
chines were  bulky  and  expensive,  a  large   capital   was 
required  to  carry  on  the  successful  manufacture  and  sale  of 
them,  and  they  were  only  sold  and  used  in  large  cities.    It 
is  not  alleged  that  the  business  extends  beyond  the  United 
States.     In  February,  1884,  Perry  sold  his  interest  in  such 
business,  with  the  good- will  thereof,  also  in  all  the  property 
of  the  firm,  in  the  letters  patent  before  mentioned,  and  in 
an  application  for  another  patent  then  pending  before  the 
United  States  commissioner  of  patents,  for  the  sum  of 
$20,000.    The  contract  of  sale  contained  a  stipulation  by 
Perry  to  apply  for  letters  patent  on  another  invention  of 
his,  being  "improvements  in  sand-paper  machines    and 
planer  combined,  for  cleaning  sashes,  doors,  and  blinds,"  etc., 
and,  when  obtained,  to  assign  such  letters  patent  to  Mather. 
This  stipulation  is  of  no  importance  on  t^is  appeal    The 
material  stipulation  in  the  contract  of  sale  is  to  the  effect 
that  Perry  "  will  not  hereafter  manufacture,  sell,  or  cause 
to  be  sold  any  sand-papering  machines  of  any  description  " 
unless  with  the  consent  of  Mather.    The  plaintiff  corpora- 
tion has  acquired,  by  mesne  assignments  and  transfers,  the 
whole  interest  in  the  business,  including  the  interest  thus 
sold  by  Perry  to  Mather,  and  the  benefit  of  the  stipulation 
last  above  mentioned,  and  is  now  carrying  on  the  business 
under  the  same  letters  patent,  at  Berlin  aforesaid.    Perry 
is  a  carpenter  and  joiner  by  education  and  trade,  and  for- 
merly carried  on  a  certain  business  in  that  line.    He  is  the 
inventor,  solely  in  some  cases,  and  jointly  with  another  per- 
son in  others,  of  the  devices  and  machines  covered  by  the 
letters  patent  above  mentioned.    He  resides  in  Watertown, 
Wis.,  sixty  miles  distant  from  Berlin  aforesaid. 
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The  cause  ^  of  action  alleged  in  the  complaint,  and  the 
prayer  for  relief,  are  that  "Notwithstanding  said  promise 
and  agreement  on  the  part  of  the  defendant  as  aforesaid, 
whereby,  for  the  consideration  aforesaid,  he  promised  and 
agreed  not  to  manufacture,  or  sell,  or  cause  to  be  sold,  any 
sand-papering  machines  of  any  description,    without  the 
written  consent  of  said  Mather,  the  defendant,  without  the 
consent  in  writing  or  otherwise  of  said  Mather,  his  heirs, 
or  representatives,  or  any  of  the  assigns  of  said  agreement 
(including  this  plaintiflf),  wrongfully  and  unjustly,  and  con- 
trary to  his  said  undertaking,  promise,  and  agreement,  and 
to  the  great  past,  present,  and  prospective  injury  and  dam- 
age of  this  plaintiflf,  has  since  several  weeks  before  the 
commencement  of  the  suit  been,  now  is,  and  threatens  to 
continue  to  be.  engaged,  atWatertown  aforesaid,  in  the 
manufacture  and  sale  of  sand-papering  machines  of  the  same 
general  character  and  for  the  same  purpose  as  the  sand- 
papering machines  now  and  heretofore  manufactured  by 
plaintiflf  under  said  patents  in  the  carrying  on  of  said  busi- 
ness as  aforesaid,  but  which  machines  so  manufactured  by 
defendant  are  constructed  so  sjightly  diflferent  from  the 
devices  described  and  claimed  in  said  patents  as  to  evade 
liability  under  the  laws  of  the  United  States  enacted  to  pro- 
tect patentees,  their  heirs  and  assigns,  from  infringements 
of  their  patents;  which  machines  so   manufactured  and 
being  manufactured  by  defendant,  defendant  has  been  and 
is  still  wrongfully  and  unjustly  oflfering  for  sale,  and,  as 
plaintiflf  is  informed  and  believes,  has  at  Watertown  afore- 
said, sold  several  X)f  said  machines,  among  others  to  Non- 
nast  &  Co.,  of  Chicago,  HI.,  and  to  Meyers  &  Co.,  also  of 
Chicago,  111.,  and  to  other  persons,  residents  in  Wisconsin 
and  elsewhere,  whose  names  are  unknown  to  the  plaintiflf; 
all  of  which  has  been  and  is  of  great  pecuniary  injury  and 
damage  to  plaintiflf,  in  the  sum  of  several  thousands  of  dol- 
lars; and  the  manufacture  and  sale  of  such  machines  by 
Vol.  71— 83 
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defendant,  if  continued,  will  be  of  great  and  irreparable  in- 
jury to  the  plaintiff,  in  and  by  taking  away  and  depriving 
him  of  his  trade,  lessening  his  business,  reducing  his  profits, 
increasing  his  expenses,  and  otherwise  damaging  his  said 
business  and  interests.  Wherefore  plaintiff  prays  that  de- 
fendant be  enjoined  from  manufacturing,  selling,  or  causing 
to  be  sold,  by  himself,  his  servants,  or  agents,  any  sand- 
papering machines  of  any  description  whatever,  and  the 
plaintiff  have  judgment  for  his  damages,  and  costs  and  dis- 
bursements herein,  and  for  such  other  relief  as  appears  just 
and  proper." 

For  the  appellant  there  were  briefs  by  Erwin  cfe  Benedidy 
attorneys,  and  Joshua  Stark,  of  counsel,  and  oral  argument 
by  Mr.  C.  T.  Benedict. 

For  the  respondent  there  were  briefs  by  Hall  da  Skinner, 
attorneys,  and  Gregory,  Bird  cfe  Gregory,  of  counsel,  and 
oral  argument  by  Daniel  HaU  and  Geo.  W.  Bird. 

Lyon,  J.  The  only  object  of  this  action  is  to  obtain  an 
injunction  perpetually  restraining  James  Z.  Perry,  the  de- 
fendant, "  from  manufacturing,  selling,  or  causing  to  be  sold 
sand-papering  machines  of  any  description,"  which  he  cov- 
enanted with  Charles  A.  Mather  not  to  do,  but  which  he 
has  done  and  threatens  to  continue  to  do,  contrary  to  the 
terms  of  such  covenant.  Counsel  for  defendant  maintain 
that  the  covenant  is  not  assignable,  and  hence  that  no  one 
but  Mather  can  have  an  action  for  the  breach  of  it.  We  do 
not  determine  the  question,  but  assume,  for  the  purposes  of 
the  case,  that  the  plaintiff  corporation  may  maintain  an  ac- 
tion for  such  breach,  just  as  Mather  could  have  done  had 
he  not  assigned  his  interest  in  the  covenant. 

Thus  assuming  the  assignability  of  the  covenant,  the  only 
question  to  be  determined  is  whether  it  is  binding  upon  the 
defendant.  That  is  to  say.  Is  it  a  covenant  which  it  was 
competent  for  the  defendant  to  make?  or  is  it  invalid  bb 
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against  public  policy  ?  The  covenant  is  general  and  unre- 
stricted. It  binds  the  defendant,  unless  Mather  consent  in 
writing  that,  he  may  do  so,  not  to  "  manufacture,  sell,  or 
cause  to  be  sold,  any  sand-papering  machines  of  any  descrip- 
tion." The  prohibition  is  not  qualified  or  limited  by  time, 
pla:ce,  or  circumstance.  It  is  as  general  and  comprehensive 
as  can  be  expressed  by  language.  It  has  no  relation  to  the 
sale  of  a  business  secret,  or  any  infringement  of  a  trade- 
mark  or  patent 

The  law  undoubtedly  is  that  the  covenant  under  considera- 
tion, prima  facie  at  least,  is  void,  and  will  be  so  held  on 
demurrer  unless  the  party  asserting  its  validity  has  averred 
facts  in  his  complaint  from  which  the  court  can  say  the  re- 
striction is  not  larger  than  is  reasonably  necessary  for  the 
protection  of  Mather  in  the  enjoyment  of  the  business  and 
patents  be  purchased  of  the  defendant.  If  it  extends  be- 
yond that  it  is  unreasonable  and  the  covenant  is  void.  In 
view  of  the  averments  of  the  complaint  we  think  the  re- 
striction does  extend  far  beyond  that  limit.  It  would  be 
a  breach  of  the  covenant  were  the  defendant  to  manu- 
facture, sell,  or  cause  to  be  sold  any  kind  of  sand-papering 
machines  in  Canada  or  Mexico,  or  at  any  point  in  the  eastern 
hemisphere,  although  the  complaint  shows  that  the  plaintiff's 
business,  assigned  to  it  by  Mather,  is  confined  to  the  United 
States.  Again,  should  the  plaintiff  abandon  its  business,  and 
should  the  manufacture  and  sale  of  machines  under  the 
patents  thus  sold  by  defendant  to  Mather  cease  entirely,  it 
would  still  be  a  breach  of  the  covenant  were  the  defendant 
to  manufacture  and  sell  a  sand-papering  machine  in  any 
place,  although  it  did  not  infringe  any  of  such  patents. 
Furthermore,  the  covenant  does  not  limit  the  prohibition  to 
BQch  machines  as  would  or  might  come  in  competition  with 
Mather's  business.  The  defendant  mi^t  be  able  to  invent 
a  sand-papering  machine  applicable  to  uses  to  which  those 
made  by  Mather  and  the  plaintiff  were  not  adapted.  What 
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reason  can  there  be  for  restricting  him  from  doing  so,  if  he 
is  not  in  competition  with  the  business  he  sold  to  Mather! 
We  perceive  none. 

But  it  is  claimed  that  this  case  is  not  within  the  above 
rule  for  several  reasons.    These  will  now  be  considered. 

1.  An  argument  is  predicated  upon  the  averment  in  the 
complaint  that  the  defendant  is  a  carpenter  and  joiner  and 
had  formerly  worked  at  that  trade.  It  is  claimed  that  no 
restraint  he  might  impose  upon  himself  in  respect  to  any 
other  business  or  employment  could  be  unlawful.  There  is 
no  such  rule  of  law.  Besides,  the  complaint  shows  that  he 
is  also  an  inventor  of  sand  papering  machines.  The  law 
would  protect  him  against  illegal  restrictions  in  respect  to 
the  latter  business  just  as  readily  as  it  would  against  such 
restrictions  affecting  his  business  as  a  carpenter  and  joiner, 
and  on  the  same  principles.  The  point  is  scarcely  worthy 
of  notice. 

2.  It  is  also  urged  that  there  is  nothing  in  the  covenant 
in  question  which  interferes  with  the  right  of  the  defend- 
ant to  invent  other  sand-papering  machines,  not  infringing 
the  patents  sold  to  Mather,  and  to  sell  the  inventions.  It 
is  said  that  such  purchaser  might  manufacture  and  sell  the 
after-invented  machines  without  working  thereby  a  breach 
of  the  covenant.  It  seems  to  us  that  this  would  be  a  very 
dangerous  concession  for  the  plaintiff  to  make  were  the 
covenant  valid.  It  points  out  an  easy  way  to  make  the 
covenant  worthless.  But  we  think  the  concession  improvi- 
dently  made.  We  are  quite  clear  that  if  the  defendant  in- 
vents a  machine  for  which  he  obtains  letters  patent,  and 
sells  the  patent  to  one  who  makes  and  sells  machines  under 
it,  the  defendant  thereby  causes  the  machine  to  be  sold, 
within  the  meaning  of  his  covenant  with  Mather. 

3.  Neither  is  the  position  tenable  that  the  courts  of  this 
state  will  consider  the  restriction  as  applicable  only  to  Wis- 
consin.   Were  the  covenant  valid,  our  courts  would  take 
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cognizance  of  a  breach  thereof  committed  in  any  other 
state  or  country  the  same  as  though  committed  in  this  state. 

4.  An  alleged  rule  to  the  eflfect  that  restrictions  of  the 
character  under  consideration,  if  made  as  incidental  to  the 
sale  of  patents  and  a  business  thereunder,  are  valid,  no 
matter  how  general  and  unlimited  such  restrictions  may  be, 
IS  invoked  to  uphold  this  covenant.  But  the  cases  cited  to 
sustain  such  a  rule  do  not  sustain  it  as  broadly'as  claimed. 
They  hold  that  such  restriction  is  valid  only  when,  in  the 
judgment  of  the.  court,  it  is  not  unreasonable,  due  regard 
being  had  to  the  subject  matter' of  the  covenant.  Tested 
by  that  rule  we  have  seen  that  the  restriction  in  this  case 
is  not  a  reasonable  one,  because  not  necessary  to  the  pro- 
tection of  the  covenantee.  In  other  words,  this  restriction 
is  not,  in  any  correct  sense  of  the  term,  incidental  to  the  sale 
of  patents  and  a  business  thereunder,  but  reaches  far  be- 
yond the  point  of  just  and  lawful  protection  to  such  busi- 
ness. 

5.  It  is  also  urged  that  because  the  restriction  affects 
only  a  single  class  of  machines,  and  does  not  cover  the 
trade  of  a  machinist,  it  is  not  within  the  rule  which  vitiates 
contracts  in  restraint  of  trade.  The  position  cannot  be  sus- 
tained. While  the  restriction  relates  only  to  sand-papering 
machines,  the  defendant  is  an  inventor  of  such  machines, 
and  the  covenant  unreasonably  and  unnecessarily  prohibits 
him  from  pursuing  his  trade  or  profession.  It  is,  therefore, 
within  the  rule  that  such  covenants  are  void. 

We  do  not  feel  called  upon  to  go  into  a  discussion  of  the 
history  of  the  law  concerning  contracts  in  restraint  of  trade, 
or  the  grounds  npon  which  the  rules  above  stated  are 
founded.  It  would  be  an  agreeable  task  to  elaborate  these 
subjects,  did  the  exigencies  of  the  case  require  it.  This  has 
been  well  done,  however,  in  a  late  treatise  of  much  merit. 
Greenhood  on  Public  Policy,  part  XIV,  ch.  6.  The  author 
has  there  cited  and  collated  practically  all  the  cases  in  Eng- 
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land  and  this  country  on  the  subject  of  contracts  in  restraint 
of  trade.  These  ca^es  are  very  numerous.  The  most  of 
the  materials  for  the  very  elaborate  and  able  briefs  of  the 
respective  counsel  seem  to  have  been  drawn  from  this  treat- 
ise. We  have  deemed  it  unnecessary  to  cite  cases  to  each 
rule  laid  down  in  this  opinion,  believing  it  sufficient  to  refer 
to  Mr.  Greenhood's  work  where  the  cases  will  be  found  in- 
telligently classified  and  arrahged  under  proper  heads. 

By  the  Court —  The  order  sustaining  the  demurrer  to 
the  complaint  is  affirmed. 


Thb  State  ex  rel.  Vaughn,  Respondent,  vs.  The  Mayor 
AND  Common  Council  of  the  City  of  Ashland,  Ap- 
pellants. 

March  S9  —  April  17,  1888. 

Municipal  corporations:  Assessments  for  street  improvements:  Bridges: 
Certiorari :  Appeal  from  common  council, 

1.  Under  a  city  charter  making  the  "  grading,  graveling,  paving,  plank- 

ing, or  macadamizing  "  of  any  street  chargeable  to  the  lots  abutting 
thereon,  the  expense  of  raising  a  street  to  the  established  grade 
by  the  construction  of  a  pile  bridge  over  a  ravine  is  not  so  charge- 
able, especially  where  the  charter  further  provides  for  paying  the 
expense  of  building  bridges  by  levying  a  special  tax. 

2.  Where  the  board  of  public  works  and  common  council  of  a  city 

have  attempted,  without  authority  of  law,  to  charge  upon  private 
property  the  cost  of  building  a  bridge,  their  proceedings  may  be 
reviewed  on  certiorari,  although  the  city  charter  has  provided 
that  an  appeal  shall  be  the  only  remedy  of  the  owner  for  the  re- 
dress of  any  grievance  he  may  have  by  reason  of  the  making  of  an 
improvement  or  of  the  amount  of  the  cost  thereof  charged  upon 
hia  land. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 
The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday; 
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April  30, 1887,  the  city  surveyor  estimated  the  cost  of 
an  entirely  new  pile  bridge  on  Second  street,  between  Lake 
street  and  Vaughn  avenue,  in  Ashland,  at  $2,036.  May  16, 
1887,  the  board  of  public  works  in  the  city  reported  that 
they  had  viewed  and  considered  the  lots  and  lands  abutting 
on  Second  street  which  they  deemed  would  be  benefited 
by  placing  Second  street,  between  Lake  street  and  Vaughn 
ayenue,  at  the  established  grade,  and  that  in  their  opinion 
the  city  at  large  should  be  charged  with  one  third  of  the 
cost  of  such  improvement  on  account  of  said  street  being 
crossed  at  that  point  by  a  mvine,  and  that  the  remaining 
two  thirds  of  the  cost  should  be  charged  to  lots  1  to  12,  in- 
clusive, in  block  73,  and  lots  12  to  24,  inclusive,  in  block 
113,  all  in  Vaughn  division,  which  in  their  opinion  would 
be  actually  benefited  by  such  improvement  when  com- 
pleted as  per  the  surveyor's  estimate.  May  17,  1887,  the 
common  council  directed  the  board  of  public  works  to 
view  said  several  lots  and  consider  the  amount  to  be  made 
chargeable  according  to  law  against  said  lots  for  such  im- 
provement, and  to  give  public  notice  of  such  assessment 
for  review  and  correction,  and  to  advertise  for  bids  for 
doing  such  work.  On  the  same  day  the  said  board  there- 
upon assessed  said  several  lots  as  directed,  on  the  basis  of 
the  surveyor's  estimated  cost  of  $2,036,  of  which  $678 
was  to  be  paid  by  the  city,  and  $1,358  chargeable  to  said 
lots,  with  descriptions,  etc.,  in  detail.  May  18,  1887,  the 
board  gave  public  notice  of  such  assessment  of  benefits 
and  damages  for  placing  said  portion  of  said  Second  street 
at  the  established  grade,  "  by  causing  a  new  pile  bridge  to 
be  built,"  and  that  such  report  would  be  open  for  review 
and  correction  at  a  place  and  times  named,  when  all  per- 
sons interested  would  be  heard  by  said  board.  June  14, 
1887,  the  common  council,  by  resolution,  confirmed  the  as- 
sessment of  the  board  of  public  works  made  upon  the  lots 
abutting  upon  Second  street,   between  Lake  street  and 
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Yanghn  avenue;  and  on  the  same  day  the  common  council, 
by  resolution,  authorized  the  board  to  enter  into  a  contract 
on  behalf  of  the  city  "  for  the  building  of  said  bridge  with 
the  lowest  responsible  bidder;  said  contract  to  be  signed 
by  the  maj'or." 

June  28,  1887,  a  writ  of  certiorari^  issued  by  the  circuit 
court  to  said  mayor  and  common  council  upon  the  verifi^ 
petition  of  said  Emiline  E.  Vaughn,  a  resident  and  tax- 
payer of  said  city  and  the  owner  of  a  large  number  of  said 
lots,  was  served  on  said  mayor.  July  12,  1887,  the  said 
board  reported  to  the  common  council  that  they  had  exam- 
ined and  approved  the  said  new  pile  bridge  constructed 
under  contract,  and  that  the  actual  cost  thereof  exceeded 
said  estimate  by  $36.41.  July  18,  1887,  the  city  authorities 
made  return  to  the  writ  in  substance  as  above  stated.  Upon 
the  hearing  of  the  matter,  the  court  held,  in  effect,  that,  in 
BO  far  as  the  proceedings  attempted  to  charge  the  cost  of 
such  improvement  against  the  lots  fronting  thereon,  they 
could  not  be  sustained,  and  accordingly  that  the  assessments 
against  said  lots  should  be  reversed.  From  the  judgment 
entered  thereon  accordingly,  the  mayor  and  common  coun- 
cil appeal. 

For  the  appellants  there  was  a  brief  by  Dockery  <&  King- 
ston^  and  oral  argument  hyMr,  E,  J,  Dockery.  They  con- 
tended, inter  alia^  (1)  that  certiorari  is  not  the  proper  rem- 
edy, and  the  relator  should  have  resorted  to  an  independent 
action;  (2)  that  the  improvement  in  question  is  not  a  bridge; 
and  (3)  that  the  city  is  not  eitcluded  by  the  charter  from 
building  bridges  by  assessments  against  abutting  lot-owners. 
At  least  it  may  charge  the  benefits  derived  from  such  bridges 
to  the  property  benefited.  To  the  point  that  the  ravine  is 
not  a  watercourse  and  the  city  would  have  had  a  perfect 
right  to  have  raised  an  embankment  of  sand,  gravel,  or  any 
other  proper  material  in  grading  said  street  to  the  proper 
level,  and  to  have  assessed  the  benefits  to  the  abutting  lota 
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iwhere,  they  cited  H(yyt  v.  Hudson^  27  Wis.  656,  660,  «i5  seq.; 
JSmiih  V.  Milwaukee,  18  id.  68,  67. 

For  the  respondent  there  was  a  brief  by  Miles  <Sk  Sheay 
^nd  oral  argument  by  e/.  J.  Miles  and  W.  Jf.  Tomkins. 

Cassoday,  J.  The  improvement  mentioned  consisted  al- 
most wholly  in  building  ati  entirely  new  pile  bridge  across 
the  ravine  mentioned.  The  only  additional  improvement 
suggested  is  a  sidewalk  on  the  north  side  of  the  street;  but 
the  cost  of  that  is  not  given,  and  must  have  been  compar- 
atively small.  The  surveyor's  estimate,  which  appears  to 
have  been  acted  upon  throughout,  gives  the  total  cost  at 
$2,036,  of  which  64,000  feet  of  board  measure  timber  is 
given  at  $1,536,  and  $500  for  piles  as  completed  in  the 
structure,  including  iron  spikes  and  price  of  driving  the 
piles.  If  the  lots  were  not  chargeable  with  the  building  of 
the  bridge,  then  the  whole  assessment,  made  under  the  cir- 
cumstances stated,  was  unauthorized.  The  rule  is  well  set- 
tled that  the  corporate  authorities  of  a  city  possess  only 
such  powers  as  are  expressly  granted  by  legislative  enact- 
ment, and  such  others  as  are  necessarily  or  fairly  implied 
in  or  incident  to  the  powers  thus  expressly  granted,  or 
essential  to  the  declared  objects  and  purposes  of  the  corpo- 
ration. Bell  V.  PlattevUle,  ante,  p.  139.  By  the  charter, 
the  common  council  were  empowered  "to  order  and  con- 
tract for  the  making,  grading,  paving,  and  repairing  and 
cleaning  all  streets  and  parts  of  streets,  .  .  .  and  to 
provide  for  the  construction  of  sidewalks,  or  the  repair  of 
the  same,  in  the  manner  "  therein  mentioned.  Sec.  2,  subch. 
11,  ch.  127,  Laws  of  1887.  "  The  grading,  graveling,  pav- 
ing, planking,  or  macadamizing  to  the  center  of  any  street 
or  alley,  and  the  grading,  graveling,  and  macadamizing, 
planking,  or  paving  of  any  sidewalk,  the  paving  of  any 
gutter,  and  the  construction  of  cross-walks,  where  there  is 
no  intersection  of  streets,  shall  be  chargeable  to  and  pay- 
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able  by  the  lots  fronting  or  abutting  upon  such  street,  allej, 
sidewalk,  or  gutter,  to  the  amount  which  such  grading, 
graveling,  macadamizing,  planking,  or  paving  shall  be  ad- 
judged by  said  board  to  benefit  such  lots:  provided,  how- 
ever, that,  in  case  of  paving  a  street,  a  portion  of  the  cost, 
not  exceeding,  however,  one  third  thereof,  may  be  paid  by 
the  city  at  large  if  the  common  council  so  determine." 
Sec.  4,  Id.    Certainly,  it  cannot  be  seriously  claimed  that 
the  building  of  a  pile  bridge  of  the  character  indicated 
comes  within  the  description  of  "grading,  graveling,  pav- 
ing, planking,  or  macadamizing,"  thus  authorized  to  be 
charged  to  the  several  lots  fronting  thereon;  and  nothing 
else  is  so  chargeable.     It  is  argued  with  much  force  and 
ingenuity  by  the  learned  city  attorney  that  the  oommom 
council  had  a  discretionary  power  in  selecting  the  material 
with  which  to  bring  the  street  to  grade  through  and  over 
the  ravine  in  question.     Undoubtedly  they  have  such  dis- 
cretion so  long  as  they  keep  within  the  powers  thus  granted; 
but  they  have  no  authority  whatever,  much  less  such  dis- 
cretionary authority,  outside  of  the  powers  so  granted  by 
the  charter.     Besides,  the  charter  expressly  provides  for 
paying  the  expense  of  building  bridges  by  levying  a  special 
tax.     Sec.  3,  subch.  8,  Id.     It  is  claimed  that  this  only  ap- 
plies to  bridges  over  some  stream  of  water.    But  it  does  not 
say  so,  and  we  have  recently  held  that  bridges  over  ravines 
stand  upon  the  same  footing  as  bridges  over  streams.    Stats 
ex  rel.  Spiking  Lake  v.  Pierce  Co,^  ante^  p.  321.     It  follows 
that  the  special  assessments  against  the  lots  in  question,  for 
paying  a  portion  of  the  expenses  of  the  bridge,  were  with- 
out authority  of  law,  and  therefore  void. 

2.  But  it  is  urged  by  the  learned  city  attorney  that  a 
writ  of  certiorari  will  not  lie  where  there  is  another  ade- 
quate remedy,  and  that  the  charter  gives  a  remedy  by 
appeal,  and  makes  it  exclusive.  Sees.  9,  10,  subch.  11,  ch. 
127,  Laws  of  1887.    But,  as  we  understand,  this  remedy 
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by  appeal  is  only  given  by  the  charter  as  to  matters  within 
the  jurisdiction  of  the  common  council.  Certainly  it  was 
not  designed  to  take  away  the  remedy  given  by  writ  of 
certiora/t'i.  The  jurisdiction  of  the  circuit  court  to  issue 
such  writ  is  secured  by  the  constitution  of  the  state,  and 
of  course  cannot  be  taken  away  by  legislative  enactment. 
Sec.  8,  art.  VIL 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


TippiNo  and  others,  Appellants,  vs.  Bobbins,  Respondent. 

March  30  ^AprU  17, 1888, 

(1)  Appeal:  Remittitur:  New  findings,    (2^S)  Mines  and  mining: 
License  by  one  tenant  in  common:  BevooabUity. 

1.  Where  a  judgment  is  reversed  and  the  cause  remanded,  a  new  and 

additional  finding  of  facts  by  the  trial  court,  there  being  no  further 
evidence  given  or  trial  had,  is  unauthorized. 

2.  A  license  to  work  a  new  and  unopened  mine,  granted  by  one  tenant 

in  common,  does  not  confer  any  right  thus  to  mine  without  the 
concurrent  license  of  the  other  tenants  in  common. 
8.  Sec.  1647,  R.  S.,  j)roviding  that  no  license  to  a  miner  shall  be  revoca- 
ble after  a  valuable  discovery  or  prospect  has  been  struck,  does 
not  apply  to  a  license  granted  by  only  one  of  several  joint  owners 
of  the  land. 

APPEAL  from  the  Circuit  Court  for  Green  County. 

The  cause  was  before  this  court  on  a  former  appeal,  and 
is  reported  in  64  Wis.  546,  where  a  sufficient  statement  of 
the  facts  will  be  found.  This  appeal  is  by  the  plaintiffs 
from  the  judgment  entered  in  the  court  below  after  the 
filing  of  the  reinittitur  from  this  court  on  the  former  ap- 
peal. The  substance  of  that  judgment  is  stated  in  the 
opinion. 

For  the  appellants  there  was  a  brief  by  Orton  <6  Osbom, 
and  oral  argument  by  Mr.  P.  A.  Orton. 
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For  the  respondent  there  was  a  brief  by  M.  M.  Cothren 
and  P.  B.  dk  J.  B.  Simpson^  and  oral  argument  by  3fr. 
Cothren. 

CoLB,  C.  J.    When  this  cause  was  here  on  a  former  ap- 
peal (64  Wis.  546)  it  was  decided  that  the  defendant  acquired 
no  right  to  mine  on  the  plaintiffs'  land  by  virtue  of  th^ 
Tipping  lease  mentioned  in  the  case;  that  whatever  right 
he  had  acquired  rested  upon  the  parol  authority  or  license 
given  him  by  the  plaintiff  Fox  as  to  his  interest.     Fox  was 
the  owner,  as  tenant  in  common,  of  an  undivided  two-thirds 
of  the  tract  in  question.     The  other  undivided  one-third 
belonged  to  the  infant  plaintiffs,  Irene  and  William  Tip- 
ping^ subject  to  the  dower  of  their  mother,  Mary.     As  to 
this  undivided  one-third  owned  by  the  infants  it  was  said 
there  was  no  proof  whatever  that  any  license  had  been 
given  which  could  affect  their  rights  or  bind  them  in  any 
manner.    The  effect  of  the  statute  (sec.  1647,  R.  S.)  upon  a 
license  granted  by  one  tenant  in  common  was  not  much 
discussed  in  the  case,  but  there  is  a  distinct  intimation  in 
the  opinion  that  the  parol  license  granted  by  Fox  as  to  his 
two  thirds  was  of  no  practical  value  unless  a  further  license 
was  obtained  which  should  bind  the  infants.    That  ques- 
tion, however,  was  hot  definitely  settled,  but  purposely  left 
open  for  further  consideration.     The  cause  was  remanded 
for  further  proceedings.     On  filing  the  remittitur  from  this 
court  in  the  court  below  a  motion  was  made  by  the  plaint- 
iffs for  a  judgment.    The  circuit  court,  without  any  further 
testimony  having  been  given  or  any  new  trial  had,  made 
another  finding  of  facts,  which  in  the  main  aflKrmed  the 
finding  on  the  first  triaL    In  the  final  judgment  the  court 
decided  that  the  plaintiffs  could  not  maintain  this  action 
against  the  defendant ;  dissolved  the  injunction  which  had 
been  granted,  and  dismissed  the  action,  saving  to  the  infant 
plaintiffs  and  their  mother  their  rights  in  the  net  proceeds 
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arising  from  the  sale  of  the  one-third  part  of  the  lead  ore 
talcen  from  their  ground  by  the  defendatlt,  after  deducting 
the  reasonable  value  of  the  labor  expended  in  raising  such 
ore,  not  including  the  expense  of  the  level  run  by  the  de- 
fendant to  reach  their  premises.  The  court  further  decided 
and  decreed  that  the  defendant  had  the  legal  right  to  work 
the  mine  on  the  plaintiffs'  ground,  and  to  receive  the  avails 
of  two  thirds  of  the  mineral  raised  therefrom,  subject  to 
the  duty  of  paying  the  one-eighth  to  the  owner  of  the 
ground  as  rent  from  the  time  of  the  discovery  of  the  range 
of  mineral. 

The  learned  counsel  for  the  plaintiffs  criticises  the  practice 
adopted  by  the  circuit  court  in  making  a  new  and  additional 
finding  of  facts.  As  there  was  no  further  evidence  given 
or  trial  had,  the  necessity  for  such  a  finding  is  not  obvious. 
As  counsel  suggests,  it  was  perhftps  harmless  to  reaflBrm  the 
former  finding,  but  certainly  there  was  no  ground  for  incor- 
porating in  the  new  finding  additional  facts,  and  such  prac- 
tice we  deem  unauthorized. 

The  important  question  arising  on  this  appeal  is  the  one 
left  undecided  on  the  former  appeal,  which  is,  What  effect 
must  be  given  to  a  parol  license  granted  by  one  tenant  in 
common  to  a  miner  to  open  and  work  a  new  and  unopened 
mine  upon  land  which  he  owns  in  common  with  other  ten- 
ants who  refuse,  or  for  any  reason  fail,  to  grant  any  such 
license?  In  other  words,  does  the  license  of  a  co-tenant 
confer  any  right  thus  to  mine  without  the  concurrent  license 
of  the  other  co-tenants  interested  in  the  ground?  The  right 
of  the  defendant  in  this  case  is  rested  entirely  upon  the 
statute,  which  enacts  in  substance  that  no  license  or  lease, 
verbal  or  written,  made  to  a  miner  shall  be  revocable  by 
the  maker  thereof  after  a  valuable  discovery  or  prospect 
has  been  struck,  and  the  discovery  of  a  crevice  or  range 
containing  ores  or  minerals  shall  entitle  the  discoverer 
to  the  ores  or  minerals  pertaining  thereto,  subject  to  the 
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rent  due  his  landlord,  before  as  well  as  after  the  mineralB 
are  separated  from  the  freehold.    Sec.  1647,  R  S.    It  seems 
to  us  that  the  statute  implies  and  means  that  the  licenise 
thus  protected  is  granted  by  the  owners  of  the  land,  who 
own  it  and  have  the  right  to  subject  the  property  to  the 
use  of  mining.    It  was  not  intended  to  apply  to  a  ca^e 
where  only  one  of  several  joint  owners  of  the  land  had 
granted  the  license,  and  it  would  be  unreasonable  to  give 
the  statute  any  such  construction.    Counsel  agree  in  the 
proposition  that  the  right  of  a  tenant  in  common  extends 
to  the  whole  and  every  part  of  the  estate;  that  he  has  the 
right  to  the  common  possession  and  enjoyment  thereof. 
The  right  to  work  the  mine  is  in  its  nature  entire  and  indi- 
visible and  cannot  well  be  enjoyed  without  exclusive  pos- 
session.    It  would  certainly  be  impossible  to  sever  and 
remove  the  interest  of  one  tenant  in  common  in  the  ores 
and  leave  the  interest  of  the  other  tenant  undisturbed.  Nor 
could  one  tenant  work  the  same  crevice  with  the  licensee 
unless  they  did  it  jointly,  though  they  might  by  arrange- 
ment work  distinct  parts  of  the  crevice,  and  divide  the  min- 
erals removed  on  some  equitable  basis.    But  it  is  entirely 
settled  as  a  principle  of  law  that  the  conveyance  of  any 
separate  estate  by  a  tenant  in  common   by  metes  and 
bounds  is  void  as  against  his  co-tenant.    Authorities  need 
not  be  cited  to  so  elementary  a  proposition.    The  license 
granted  by  Fox  to  mine  upon  the  common  estate  cannot 
bind  the  infant  plaintiffs,  and  the  statute  does  not  aid  or 
increase  the  efficacy  of  such  license.    The  learned  counsel 
for  the  defendant  says  the  statute  is  based  on  the  idea  of 
giving  to  the  discoverer  of  a  mineral  range  the  right  ta 
work  it  and  have  the  benefit  of  his  discovery.     So  undoubt- 
edly it  is  where  the  miner  goes  to  work  under  a  license 
granted  by  the  owners  of  the  property  and  makes  a  valu- 
able discovery.    It  is  not  in  the  power  of  the  landlord  to 
deprive  him  of  the  benefit  of  that  discovery  while  he  pays 
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his  rent  and  incurs  no  forfeiture  by  mining  usages.  But,  as 
we  have  said,  the  statute  assumes  and  implies  tbat  the 
lieense  is  granted  by  the  owners  of  the  ground,  not  by  one 
of  several  co-tenants,  each  one  of  whom  has  the  same  right 
to  the  possession  and  enjoyment  of  the  common  property 
as  his  co-tenants. 

It  follows  from  these  views  that  the  license  of  Fox  con- 
fers no  right  to  work  the  mine  without  the  concurrent 
license  of  the  infant  plaintiffs,  lawfully  obtained.  We  can- 
not doubt  but  this  is  the  proper  and  only  admissible  con- 
struction of  the  statute.  The  counsel  for  the  defendant 
suggests  tbat  it  may  be  greatly  for  the  interests  of  the  in- 
fants to  have  this  mine  worked  and  the  mineral  removed; 
that  instead  of  destroying  the  value  of  their  property,  the 
infants  would  be  benefited  by  it.  This  view  of  the  matter 
may  be  correct,  but  still  their  guardian,  on  their  behalf, 
asks  that  the  defendant  be  restrained  from  unlawfully  min- 
ing upon  the  ground  in  which  they  are  interested.  It  seems 
to  us  they  are  entitled  to  that  relief  under  the  circumstances. 
If  this  shall  render  the  license  which  the  defendant  ob- 
tained from  Fox  of  no  value  to  him,  the  result  is  unavoid- 
able. He  should  have  seen  to  it  that  he  had  a  valid  license 
from  all  the  owners  of  the  land  before  he  commenced  to 
work  upon  it.  For  it  is  only  such  a  license  that  comes 
within  the  purview  and  protection  of  the  statute.  Fox  has 
united  in  this  action,  and  has  asked  relief  which  the  evi- 
dence shows  he  is  not  entitled  to;  but  this  does  not  prevent 
the  court  from  granting  the  infant  plaintiffs  protection  of 
their  rights  and  such  relief  as  may  be  consistent  with  equity 
and  good  conscience.  An  injunction  seems  to  be  the  only 
adequate  remedy  to  restrain  the  wrongful  acts  of  the  defend- 
ant and  prevent  him  from  digging  and  carrying  away  the 
mineral  from  the  ground.  It  is  evident  that  repeated  actions 
6f  trespass  for  damages  would  be  a  very  inadequate  remedy. 

We  have  not  deemed  it  necessary  to  consider  the  question 
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whether  it  would  be  waste  for  one  tenant  in  common  to 
open  and  work  a  new  mine  on  the  common  estate  without 
the  permission  or  assent  of  his  co-tenant.    The  counsel  for 
the  plaintiffs  insists  that  a  co-tenant  has  not  that  right  at 
common  law,  and  he  has  referred  to  many  authorities  which 
sustain  his  position.     One  of  his  authorities  states  the  law 
upon  the  subject  in  the  following  language:  "Coparceners, 
joint  tenants,  and  tenants  in  common,  are  also  liable  to 
each  other  for  waste;  and  actions  of  account  are  maintain- 
able for  the  receipt  of  more  than  the  proper  share  of  profits. 
All  such  owners  may  also  be  restrained  by  injunction  from 
the  wilful  destruction  of  the  common  property.     But  they 
may  all  concur  as  among  themselves  in  an  act  of  waste. 
This  concurrence  must  include  all.     In  one  case  five  of  the 
owners  had  authorized  the  construction  of  a  railroad  on  tlie 
land  held  in  common,  against  the  wishes  of  the  remaining 
owner,  who  proceeded  to  remove  the  rails,  and  the  court  of 
chancery  refused  to  restrain  him."    Bainb.  Mines  (4th  ed.), 
23.     There  are  many  authorities  which  state  the  law  sub- 
stantially the  same  way,  some  of  which  are  cited  in  briefs 
of  counsel,  but  we  need  not  dwell  upon  them.    The  rightof 
the  defendant  to  mine  is  not  rested  upon  any  relation  ex- 
isting between  tenants  in  common  and  the  right  which  a 
lease  or  license  given  by  one  confers  at  common  law,  but  it 
is  based  upon  the  provisions  of  the  statute  alone.     It  was 
insisted  that  under  the  statute  the  license  of  Fox  gave  the 
defendant  the  right  to  mine  upon  and  remove  the  mineral 
which  he  had  discovered,  as  against  the  infant  plaintiffs, 
because  the  statute  secured  to  him  that  right.     But  this 
we  deem  an  erroneous  view,  which  we  cannot  sanction. 
FodQ  conferred  no  right  capable  of  a  successful  assertioD 
against  the  other  co-tenants. 

In  respect  to  the  mineral  which  has  been  dug  and  re- 
moved by  the  defendant  from  the  plaintiffs'  premises,  the 
rights  of  Fox  have  been  already  determined.   He  must  tafce 
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his  rent  in  two  thirds  of  such  mineral.  As  to  the  infant 
plaintiffs,  they  are,  entitled  to  one  third  of  such  mineral, 
less  one  third  of  the  expense  of  digging  it  out  and  remov- 
ing it  from  the  mine.  It  is  but  equitable  to  charge  them 
with  their  share  of  the  expense,  but  they  should  not  be 
charged  with  any  expense  of  running  the  level  to  their 
ground.  We  see  no  reason  for  charging  them  with  the  costs 
of  the  litigation.  They  had  to  come  into  court  to  vindicate 
their  rights  in  the  property  against  the  unlawful  acts  of  the 
defendant.  We  have  already  said  they  were  entitled  to  a 
perpetual  injunction  restraining  the  defendant  from  further 
working  the  mine  or  from  removing  mineral  from  their 
premises.  There  mOst  be  an  account  taken  of  the  quantity 
and  value  of  mineral  taken  from  the  plaintiffs'  land  and 
sold,  and  also  of  any  unsold  which  may  now  be  in  the  level 
and  which  came  from  their  Und,  upon  the  basis  stated  in 
this  opinion. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cau3e  is  remanded  with  directions  to  enter 
a  decree  in  conformity  with  this  opinion. 


JoKss,  Appellant,  vs.  Jones,  imp.,  etc..  Respondent. 

March»SO  —  Apnl  17,  1888. 

(1)  Appeal  to  8,  C. :  Partial  reversal :  New  judgment :  Equity.  (2)  New 
findings  by  trial  court  after  remittitur.  ('Sj  Lack  of  findings  not 
ground  for  reversal.  ("4 J  Dotoer:  AUoivance  of  gross  sum:  Dam- 
ages for  withholding.    (5)  Costs:  Discretion. 

I*  Where  in  an  equitable  action  only  a  portion  of  the  judgment  was 
reversed,  a  new  judgment  entered  by  the  trial  court  is  not  errone- 
ous because  it  contains  no  order  as  to  that  part  of  the  prior  judg- 
ment which  was  undisturbed,  where  it  is  apparent  from  the  record 
that  the  new  judgment  is  in  substance,  though  not  inform,  merely 
a  modifying  or  additional  one. 
Vol.71— 88 
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2.  It  was  held  by  the  trial  court  acnd,  on  appeal,  by  this  court  that  a 
widow  was  entitled  to  recover,  as  damages  for  the  withholding  of 
dower,  one  third  of  the  rents  and  profits  of  certain  land,  deductiDfi^ . 
the  amount  paid  for  taxes,  insurance,  and  repain.  The  judgment 
of  the  trial  court  did  not  determine  the  amount  so  to  be  deducted. 
That  judgment  was  reversed  for  errors  U^  oUier  particulars,  and 
the  cause  was  remanded  with  direction  to  render  judgment  in  ac- 
cordance with  the  opinion  of  this  court  Held,  that  on  filing  the 
i^emittiiur  the  trial  court  properly  proceeded  to  take  testimony  and 
determine  the  amount  to  be  bo  deducted  for  taxes,  insurance,  and 
repairs. 

8.  If,  in  an  equity  case,  the  judgment  is  supported  by  the  evid^ioe, 
the  lack  of  or  defects  in  the  findings  of  fact  will  not  work  a 
reversal. 

4.  The  grantee  in  a  conveyance  made  by  the  defendant's  husband, 

just  prior  to  the  marriage,  in  fraud  of  her  dower  rights,  brooght 
an  action  to  quiet  the  title  and  bar  the  claim  for  dower.  The  de- 
fendant, by  counterclaim,  asked  to  have  the  conveyance  set  aside 
and  to  recover  dower  and  damages  for  the  withholding  thereof. 
Held,  that  in  such  action  the  pourt  might  render  a  money  judg- 
ment against  the  plaintiff  for  damages  for  the  withholding  of 
dower,  and  might  also,  with  the  defendant's  consent,  aUow  a  gross 
sum  of  money  in  lieu  of  dower. 

5.  In  equitable  actions  costs  may  be  allowed  or  not  to  any  party,  in 

the  discretion  of  the  court. 

APPEAL  from  the  Circuit  Court  for  Jeferson  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

May  14,  1874,  the  plaintiff,  Richard  Jones^  became  the 
owner  of  the  undivided  one-half  of  the  premises  described 
(except  the  east  six  inches),  by  deed  from  Peter  Bertholf  and 
wife  to  said  Richard  Jones  and  Thomas  D.  Evans,  reciting 
a  consideration  of  $3,800,  and  the  same  was  recorded.  May 
14,  1874,  Richard  Jones  and  Thomas  D.  Evans  gave  back  to 
Bertholf  a  mortgage  on  all  of  the  premises  conveyed  by 
that  deed,  of  $3,000,  and  the  same  was  recorded.  August 
25,  1874,  the  Bank  of  Watertown  conveyed  to  Richard 
Jones  and  Evans  said  six  inches,  and  the  same  was  recorded. 
July  3,  1875,  Richard  Jones  and  wife  conveyed  to  Thomas 
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C.  Jones  the  said  nndivided  one-half  of  all.  said  premises 
(except  said  six  inches),  in  consideration  of  natural  love  and 
affection  and  by  way  of  advancement,  subject  to  an  unpaid 
balance  of  said  mortgage  of  $1,500,  which,  with  the  inter- 
est thereon  from  May  14,  1876,  the  said  Thomas  C.  Jones 
thereby  assumed  and  agreed  to  pay  and  satisfy,  and  subject 
to  all  leases  of  the  store  and  the  rooms  in  the  building 
thereon  already  made;  and  the  one-half  of  the  rents  ffr- 
served  in  said  leases  was  thereby  assigned  to  Thomas  d 
Jones.     Said  deed  was  not  delivered,  but  was  retained  by 
said  Richard^  with  the  understanding  that  he  should  con^ 
tinue  in  possession  notwithstanding  such  deed.    Novem^ 
ber  13, 1877,  the  said  Thomas  C.  Jones  obtained  the  said 
deed,  and  had  the  same  recorded.    November  19,  1877j 
Richard  Jones  and  wife  deeded  the  six  ibches  to  Thomas  O. 
Jones,  and  the  same  was  recorded  December,  3,  1877.    No- 
vember 19,  1877,  Thomas  C.  Jones  (then  unmarried),  gave 
to  Richard  Jones  a  mortgibge  back  on  all  the  premises  so 
conveyed  to  him,  conditioned  for  the  payment  of  $2,500 
within  ten  years  from  date,  with  interest  thereon  annually 
at  eight  per  cent,  according  to  a  note  described,  with 
the  usual  covenants  to  pay  taxes,  etc.,  which  mortgage 
was  recorded  December  3,  1877.     January  24,  1880,  the 
Bertholf  mortgage  was  satisfied  of  record.    March  13, 1880^ 
in  the  forenoon,  Thomas  C.  Jones  (still  unmarried),  by 
warranty  deed  conveyed  all  of  said  lands  back  to  Richwrd 
Jones^  and  delivered  the  same  to  him ;  but  it  was  lost  and 
never  recorded.    March  13,  1880,  in  the  evening,  and  after 
the  delivery  of  said  last-named  deed,  Thomas  C.  Jones 
was  married  to  the  defendant  Amanda  Z.  Jones.    May  3, 
1881,  Thomas  C.  Jones  died  testate,  leaving  no  children, 
but  leaving  his  said  wife,  Amanda  L.  Jones^  him  surviv- 
ing.    July  19,  1881,  said  will  was  admitted  to  probate  and 
Price  Lewis  was  appointed  executor  thereof,  and  thereby 
the  said  Thomas  C.  gave  one  third  of  all  his  property  to 
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said  Amanda  L.  in  lieu  of  dower,  and  the  other  two  thirds 
to  his  father,  Richard  Jones,  April  20,  1882,  the  said 
Amanda  X.  Jones  renounced  the  will,  and  elected  to  take 
under  the  statutes.  Claims  to  the  amount  of  $7,393.71 
were  allowed  against  the  estate  of  Thomas  C.  Jones;  and 
the  allowance  to  the  widow,  and  expenses  incident  to  allow- 
ing said  claims,  were  about  $1,000.  The  estate,  exclusive  o£ 
•exemptions  and  household  furniture  turned  over  to  the 
widow,  did  not  exceed  in  value  $3,000.  No  part  of  the  B^- 
tholf  mortgage  was  ever  paid  by  Thomas  C,  but  was  wholly 
•paid  by  Richard  Jones  before  it  was  so  satisfied.  Thomas 
O.  Jones  never  paid  any  of  the  principal  or  interest  on  the 
$2,500  mortgage,  The  value  of  the  premises  was  $6,000, 
And  the  annual  rental  value  $560,  and  the  taxes',  insurance, 
and  repairs  were  paid  by  Richard  Jones  ever  since  July  3, 
1875. 

The  facts  above  stated  were,  in  effect,  found  before  the 
first  appeal.  On  the  appeal  from  the  original  judgment, 
this  court,  among  other  things,  in  effect  held  that  the  deed 
from  Thomas  C.  Jones  to  Richard  Jones  was  made  in  fraud 
of  the  said  Amanda  Z.  Jones*  right  of  dower  in  said  prem- 
ises, and  that  she  was  entitled  to  such  dower  therein  not- 
withstanding said  deed,  subject  only  to  said  $2,500,  but  free 
and  discharged  of  the  Bertholf  mortgage;  that  the  said 
Amanda  L.  Jones  was  entitled  to  one  third  of  the  rents  and 
profits  of  said  premises,  deducting  taxes,  insurance,  and 
reasonable  cost  of  necessary  repairs,  from  the  time  ot  her 
answer  in  this  case,  August  18,  1882.  6*  Wis.  811,  312. 
That  judgment  was  reversed,  and  the  cause  was  remanded 
with  direction  to  render  judgment  in  accordance  with  the 
opinion.  Upon  the  remittitur  being  filed,  both  parties 
moved  for  judgment,  and  thereupon  the  trial  court  ordered 
proofs  to  be  taken  of  the  rents  and  profits,  and  of  taxes, 
insurance,  and  reasonable  cost  of  necessary  repairs,  and 
the  same  were  taken  accordingly.    Thereupon,  and  oa 
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March  29,  1887,  and  without  any  new  findings  of  fact,  the 
court  caused  judgment  to  be  entered  as  of  September  21, 
1886,  to  the  effect  that  said  lost  deed  of  March  13,  1880, 
from  Thomas  C.  Jones  to  Richard  Jones  be,  and  the  same 
was  thereby,  established  as  a  valid  conveyance  of  the  prem- 
ises in  fee-simple,  subject,  however,  to  the  right  of  dower  of 
said  Amanda  Z.  Jones;  that  said  Amanda  Z.  was  entitled 
to  one  third  of  the  rents  and  profits  of  said  premises,  -after 
deducting  taxes,  insurance,  and  repairs,  from  August  18, 
1882,  to  the  date  of.  such  judgment;  that  the  said  Amanda 
Z.  have  and  recover  from  the  plaintiff  $269.92  as  and  for 
said  one  third  of  said  rents  and  profits  from  August  18, 1882, 
to  September  21,  1886,  the  same  being  her  damages  for  the 
withholding  of  her  said  dower;  that  the  said  Amanda  Z. 
was  entitled  to  dower  in  said  premises,  subject  only  to  the 
payment  of  said  $2,500  mortgage,  and  was  entitled  to  have 
the  same  admeasured  and  assigned  to  her  in  this  action  by 
way  of  a  money  recovery ;  that  said  Amanda  Z.  do  have 
and  recover  from  the  plaintiff  the  further  sum  of  $828.85 
as  and  for  her  said  dower  in  said  premises,  which,  together 
with  said  $269.92,  made  the  sum  of  $1,098.77  as  her  dam- 
ages herein ;  that  said  Amanda  Z.  also  recover  from  the 
plaintiff  $258.53  for  her  costs  in  this  action,  making  her 
aggregate  recovery  $1,357.30;  that  the  same  be  a  lien  upon 
said  premises  until  fully  paid ;  that  she  have  execution  to 
enforce  the  payment  thereof;  that  upon  such  payment  she 
be  forever  barred  of  any  and  all  right  or  interest  in  the  said 
premises  and  every  part  thereof;  and  that  the  executor  of 
the  will  of  said  Thomas  C.  Jones  be  forever  barred  of  all 
right  and  claim  of  whatever  nature  in  or  to  the  premises 
and  every  part  thereof.    From  that  part  of  said  judgment 
favorable  to  the  said  Amanda  Z.  Jones^  and  unfavorable  to 
the  plaintiff,  he  appeals. 

For  the  appellant  there  were  briefs  by  Z  TT.  &  O.  W. 
Bird  and  Gregory^  Bird  <&  Gregory^  and  oral  argument  by 
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Mr,  G.  W,  Bird,  To  the  point  that  where  either  party  ob- 
jects a  gross  sam  should  not  be  allowed  in  lieu  of  dower,  the}^ 
cited  Herhert  v.  Wren,  7  Cranch,  370;  Beavers  t>.  Smithy  11 
Ala.  20;  Johnson  v.  Elliott^  12  id.  112;  Francis  v.  Oarrard^ 
18  id.  794;  Lewis  v.  James^  8  Humph.  537. 

Harlow  Pease,  for  the  respondent,  to  the  point  that,  with 
the  consent  of  the  widow,  the  court  toight  properly  give  a 
gross  sum  in  lieu  of  dower,  cited  2  Scribner  on  Dower,  ch. 
24,  pp.  653-697;  KyU  v.  Kyle,  67  N.  Y.  400,  404;  Smith  «. 
Jackson,  2  Edw.  Ch.  28,  35,  36;  'llawley  v.   Bradford,  9 
Paige,  200,  202;  Jennison  v.  Eapyood,  10  Pick.  70;  Van 
Gelderv,  Post,  2  Edw.  Ch.  577-9;  Hale  v.  James,  6  Johns. 
Ch.  268;  Willard's  Eq.  Jur.  699;  CampheU  v.  Erving,  43 
How.  Pr.  258;  Mole  v.  Smith,  1  Jac.  &  W.  665,  673;  Tay- 
tor  V.  Be7itley,  3  Redf.  Surr.  34;  Hazen  v.  Thurher,  4  Johns. 
Ch.  604-5;   Wood  v.  Keyes,  6  Paige,  478;  Wright  v.  Young, 
9  Wis.  127,  133;  Macoubbin  v.  Cromwell,  2  Har.  &   G.  443, 
457;  Dorsey  v.  Smith,  7  Har.  &  J.  345,  366-7;  Goodhum  v. 
Steams,  1  Md.  Ch.  Dec.  420,  440,  441 ;  Lewis  v.  James,  8 
Humph.  537;  Bank  v.  Dunseth,  10  Ohio,  J  8,  23;    Ungerv, 
Letter,  32  Ohio  St.  210,  214;  Matthews  v.  Daryee,  45  Barb. 
69;  Fulton  v.  Fulton,  8  Abb.  N.  C.  210,  213. 

Cassodat,  J.  The  learned  counsel  for  the  plaintiff  is  un- 
doubtedly correct  in  claiming  that  the  judgment  on  the 
former  appeal  was  reversed  on  the  sole  ground  that  the 
widow's  dower  had  been  adjudged  subject  to  the  $1,500 
mortgage  as  well  as  the  $2,500  mortgage,  when  it  should 
only  have  been  subject  to  the  latter  mortgage.  That  appeal 
was  by  the  widow  alone,  and,  although  in  form  from  the 
whole  judgment,  yet  in  substance  only  from  that  part  of 
the  judgment  against  her.  Her  counsel  merely  asked  for  a 
modification  of  the  judgment.  As  indicated,  the  decision 
on  that  appeal  only  related  to  her  rights  under  the  statutes. 
Technically,  the  mandate  of  the  court  should  in  form  have 
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limited  suoh  reversal  to  such  particular  part  of  the  judg- 
meDt;  bat  it  is  manifest  from  the  opinion  and  the  atatus  of 
the  record  at  the  time  that  the  decision  of  this  court  was 
necessarily  confined  to  such  particular  part  of  the  judg- 
ment. The  result  is  that  that  part  of  the  judgment  adjudg- 
ing costs  to  the  plaintiff  against  the  executor  as  such,  and 
payable  out  of  the  estate,  was  not  before  us  nor  considered 
on  that  appeal,  and  hence  remained  as  though  no  such  ap- 
peal had  been  taken. 

1.  Error  is  now  assigned  because  such  costs  are  omitted 
fhnn  what  is  termed  "an  entirely  new  judgment,''  and 
which  may  fairly  be  regarded  as  such  in  form.  But  such 
new  judgment  recites  the  first  trial,  the  making  and  filing 
of  the  findings  of  fact  and  conclusions  of  law,  the  judgment 
entered  thereon,  the  appeal  by  the  widow,  the  reversal,  and 
the  mandate  thereon,  and  then  orders  and  adjudges  as  in- 
dicated. This  is  a  case  in  equity ;  and,  in  harmony  with 
the  old  practice  in  such  cases,  it  would  have  been  compe- 
tent to  add  to  the  original  judgment  or  decree ;  and,  as  that 
part  of  the  original  judgment  between  the  plaintiff  and  the 
estate  remained  unreversed,  it  would  seem  that  nothing  was 
left  to  the  trial  court  but  to  modify  the  judgment  as  indi- 
cated. True,  such  new  judgment  does  not  in  form  purport 
to  be  such  further  or  additional  judgment,  as  it  should 
have  done,  yet,  in  view  of  the  status  of  the  record,  we  think 
it  must  in  substance  be  so  regarded.  Thus  regarding  it,  the 
judgment  of  the  plaintiff  against  the  estate  for  costs  re- 
mains as  before. 

2.  Error  is  assigned  because  the  court  adjudged  that  the 
widow  was  entitled  to  recover,  by  reason  of  her  dower,  as 
damages  for  withholding  her  share  of  the  rents  and  profits 
from  August  18,  1882,  to  the  entry  of  the  final  judgment, 
September  21,  1886,  the  sum  of  $269.92.  On  the  trial  it 
was  found,  and  in  the  original  judgment  it  was  adjudged, 
that  the  annual  rental  value  of  the  premises  was  $560,  and 
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that  the  plaintiff  had  received  the  rents  since  July  3, 1875, 
and  had  always  paid  the  taxes,  insurance,  and  repairs.  It 
was  also  found  and  adjudged  in  said  original  judgment,  in 
effect,  that  in  any  accounting  for  rents  received  by  the 
plaintiff  after  August  18,  1882,  he  was  entitled  to  have  de- 
ducted from  the  gross  receipts  of  said  rents  all  sums  paid 
for  taxes,  insurance,  and  reasonable  repairs ;  but  there  was 
no  finding  or  determination  as  to  the  amount  of  such  taxes, 
insurance,  or  repairs.  Since  there  could  be  no  final  deter- 
mination o^  the  matters  in  controversy  without  first  ascer- 
taining the  amount  of  such  taxes,  insurance,  and  repairs,  it 
is  manifest  that  the  original  judgment  was  not  a  final  judg- 
ment. This  being  so,  the  determination  of  such  amounts 
was  necessarily  open  for  the  trial  court  upon  the  filing  of 
the  remittitur  on  the  former  appeal.  Accordingly  the  court 
properly  took  testimony  as  to  such  amounts.  True,  the 
court  made  no  findings  thereon;  but,  if  the  judgment  is  i 

supported  by  the  evidence,  such  want  of  findings  is  no 
ground  for  reversal.  Wilkinson  v.  Wilki7i8on^  59  Wis.  560; 
White  V.  Magann^  65  Wis.  86;  Pier  v.  Prouty,  67  Wis.  223. 
In  support  of  the  contention  that  the.  amount  so  allowed  \ 

was  too  large,  it  is  claimed  that  the  plaintiff  was  entitled  \ 

to  interest  at  eight  per  cent,  on  tbe  $2,500  mortgage  from 
November  19,  1877,  to  August  18,  1882,  as  well  as  since. 
But  we  do  not  think  the  plaintiff  was  entitled  to  such  inter- 
est during  the  time  he  received  such  rents  and  profits  with- 
out being  held  liable  to  account  therefor, —  especially  as  they  ^ 
were  much  more  annually  than  such  interest.  With  this 
view  of  the  question  suggested,  and  without  going  into  de- 
tails, we  must  hold  that  the  evidence  was  sufficient  to  sup- 
port the  allowance  to  the  widow  of  $269.92  as  damages  for 
withholding  dower  prior  to  the  final  judgment.  That  she 
was  entitled  to  a  money  judgment  for  that  amount  there 
can  be  no  question.  The  statutes  expressly  authorize  such 
damages  for  such  withholding.     Sees.  2176,  2176,  R  S.; 
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Munger  v.  PyrhinSj  62  Wis.  499.  Such  right  to  recover 
damages  is  not  limited  to  cases  in  which  the  husband  died 
seized  of  the  lands,  but  extends  to  the  alienee  of  the  hus- 
band, or  one  who  has  become  vested  of  his  title  by  opera- 
tion of  law.  Ibid.  So  the  mere  fact  that  the  husband, 
prior  to  his  marriage,  conveyed  to  his  father,  in  fraud  of 
the  dower  rights  of  this  widow,  does  not  take  the  case  out 
of  the  operation  of  the  rule  stated. 

3.  This  brings  us  to  the  question  whether  it  was  error  to 
adjudge  the  widow  entitled  to  have  her  dower  admeasured 
to  her  in  this  action  by  way  of  a  money  recovery,  and  to 
fix  the  amount  thereof,  in  addition  to  the  damages  named, 
at  $528.85.    The  amount  cannot  be  claimed  to  be  objection- 
able if  there  was  any  authority  to  so  fix  it.    The  subject  of 
such  authority  has  elicited  much  discussion  and  a  contrariety 
of  opinion  in  the  past.    We  have  no  disposition  to  renew 
the  old  discussion.    It  is  said  by  Mr.  Story  that,  "  as  dower 
is  a  strictly  legal  right,  it  might  seem  at  first  view  that  the 
proper  remedy  belonged  to  courts  of  common  law.    .    .    . 
But  the  result  of  the  various  decisions  upon  this  subject  is 
that  courts  ,of  equity  will  now  entertain  a  general  concur- 
rent jurisdiction  with  courts  of  law  in  the  assignment  of 
dower  in  all  cases."    1  Story's  Eq.  Jur.  §  624;  Pom.  Eq. 
Jur.  §§  185,  1382.    This  is  especially  true  where,  as  in  this 
state,  the  two  jurisdictions  are  combined  in  the  same  court, 
and  the  statutes  expressly  authorize  a  plaintiff  to  "  unite  in 
the  same  complaint  several  causes  of  action,  whether  they 
be  such  as  were  formerly  denominated  legal  or  equitable, 
or  both  "  (sec.  2647,  R.  S.),  and  to  counterclaim  a  similar 
cause  of  action  (sees.  2655,  2656).    This  seems  to  be  the 
view  of  courts  in  other  states  having  similar  statutes.    Van 
Name  v.  Van  Name^  23  How.  Pr.  247;  Brovm  v.  Brown^ 
81  How.  Pr.  481;  Townaend  v.  Tovmsendy  2  Sandf.  711; 
Starry  v.  Starry j  21  Iowa,  254;  Thomas  v.  Thomas j  35  N. 
W,  Rep.  (Iowa),  693.    The  extent  of  such  jurisdiction,  and 
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whether  such  right  of  the  widow  must  be  confined  to  a 
third  of  the  net  annual  use  of  the  property,  or,  in  case  it  is 
converted  into  money,  to  such  third  of  the  annual  income 
therefrom,  or  a  definite  amount  in  gross,  seems  to  depend 
largely  upon  the  policy  of  local  statutes  and  the  equitable 
rights  of  parties  in  each  particular  case.  In  this  state  there 
seems  to  be  no  statutory  impediment  to  allowing  such 
amount  in  gross  in  a  proper  case.  As  already  observed, 
the  statutes  expressly  authorize  the  recovery  of  a  money 
judgment  for  damages  for  withholding  dower.  So,  in  case 
of  a  forced  sale  of  premises  subject  to  dower  in  an  action  of 
partition,  such  right  and  interest  is  barred  in  the  premises 
and  transferred  to  the  proceeds.  Sees.  3102,  3119-3121, 
E.  S.  The  same  is  true  respecting  any  surplus  on  foreclos- 
ure sale  of  land,  where  the  widow  would  otherwise  be  en- 
dowed. Sees.  2164,  2165;  Hawley  v.  Bradford,  9  Paige, 
200 ;  Campbell  v,  Erving,  43  How.  Pr.  258.  So,  where  there 
is  a  dower  right  in  lands  of  infants  which  have  been  sold 
by  proceedings  in  court,  the  widow  may  have  a  gross  sum 
in  lieu  of  such  dower.  Sec.  3514,  R  S.  The  same  is  trae 
where  lands  subject  to  such  dower  right  are  sold  for  the 
payment  of  debts.    Sec.  3885,  E.  S. 

The  facts  in  the  record  present  a  case  peculiarly  justify- 
ing a  broad  exercise  of  equitable  jurisdiction.  The  prem- 
ises consist  of  an  undivided  one-half  of  a  building  or  block. 
Manifestl\%  there  can  be  no  actual  partition,  or  setting  off 
a  portion  of  the  premises  for  the  use  of  the  widow.  The 
onl}^  way  of  making  a  partition,  therefore,  would  be  by  a 
forced  sale  of  the  premises  and  an  equitable  distribution  of 
the  proceeds.  The  husband  did  not  die  seized  of  the  land. 
Neither  the  mortgage  nor  the  deed  was  given  by  him  to 
the  plaintiff  during  coverture.  Both  were  made  before 
marriage.  The  widow'^s  right  of  dower  was  not  a  right  » 
apparent  at  law  upon  the  death  of  the  husband.  It  was 
only  established,  by  an  adjudication  upon  evidence  aliunde 


Digitized  by 


Google 


JANUARY  TERM,  1888.  623 

Jonee  vs.  Jofiies>  imp.,  etc. 

the  deed,  sbomng  that  it  was  made  on  the  eve  of  marriage 
and  as  a  fraud  upon  her  rights  as  such  proposed  wife. 
Having  been  thus  established  in  equity  at  the  suit  of  such 
fraodolent  grantee  to  extinguish  her  right  as  a  cloud  upon 
the  title,  it  would  seem  peculiarly  fitting  that  a  complete 
determination  of  the  rights  of  all  the  parties  should  be 
made  in  the  same  action,  unless  forbidden  by  some  settled 
rale  of  law.    As  observed,  there  seems  to  be  no  statutory 
impediment.     On  the  contrary,  it  seems  to  be  the  general 
policy  of  the  statutes  cited,  not  only  to  allow  a  money  judg- 
ment by  way  of  damages  for  withholding  dower,  but,  on 
the  distribution  of  estates  subject  to  dower,  to  allow,  with 
her  consent,  a  gross  sum  in  lieu  of  dower.    The  rules  ap- 
plicable to  the  trial  court  contemplate  that  whenever  a 
party,  as  tenant  in  dower,  is  entitled  to  the  interest  or  in- 
come of  any  sum,  she  may  accept  a  gross  sum  in  lieu  of 
such  annual  interest  or  income  for  life,  and  that  the  same 
shall  be  estimated  according  to  the  then  value  of  an  annuity 
of  six  per  cent.,  as  shown  by  the  annuity  tables  therein 
mentioned.     Circuit  Court  Rule  XXXII.     That  a  widow 
entitled  to  dower  may  in  equity  have  a  gross  sum  in  lieu  of 
dower,  where  the  property  has  been  actually  sold  and  con- 
verted into  money,  would  seem  to  be  elementary.   1  Washb. 
Real.  Prop.  marg.  pp.  243-250,  subd.  25-27;  3  Pom.  Eq. 
Jur.  §§  1382, 1383;  2  Scrib.  Dower,  ch.  24,  pp.  653-697,  and 
cases  there  cited,  as  well  as  those  in  briefs  of  counsel.     The 
ttime  would  seem  to  be  true  where  the  property  is  held  in 
trust,  and  sold  by  the  trustee,  who  bids  in  the  property  for 
his  own  benefit,  and  the  widow  acquiesces  in  such  purchase. 
Ihid,    It  is  said,  in  effect,  in  these  authorities,  that  in  cer- 
tain cases  a  gross  sum  may  be  accepted  and  allowed  as 
compensation  in  lieu   of  dower,  without  any  sale   being 
Daade.    In  the  case  at  bar  the  plaintiff  controverted  the 
defendant's  right  of  dower,  and  insisted  that  he  had  the 
absolute  title  to  the  premises  by  virtue  of  the  deed  given  in 
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fraud  of  her  rights.  This  being  so,  he  certainly  stands  in  no 
more  favorable  position  in  equity  than  he  would  in  respect 
to  the  fund  had  the  premises  been  actually  sold  and  con- 
verted into  money.  In  other  words,  the  plaintiff,  having 
wrongfully  withheld  the  widow's  dower,  under  the  peculiar 
circumstances  stated,  is,  as  a  participant  in  such  fraud,  es- 
topped from  now  disclaiming  his  acquisition  of  such  abso- 
lute title,  and  responding  in  damages  for  the  value  of  such 
dower  in  gross  thus  converted. 

4.  In  equitable  actions,  costs  may  be  allowed  or  not  to  any 
party,  in  the  discretion  of  the  court*  and,  when  such  dis- 
cretion has  not  been  abused  by  the  trial  court,  its  judgment 
as  to  costs  will  not  be  disturbed.  Portz  v,  Schantz,  70  Wis. 
497.  We  cannot  say  there  was  any  abuse  in  allowing  costs 
to  the  widow.  On  the  contrary,  we  think  it  was  eminently 
just. 

By  the  Court —  The  judgment  of  the  circuit  court  is 
affirmed. 


RouNDY  and  others,  Appellants  vs.  Converse  and  another, 
Garnishee,  etc..  Respondents. 

March  31 —  April  17,  1888. 

Dbbtob  and  CREDrroR.  CV  Chattel  mortgage:  Sales  by  mortgagor: 
After-acquired  property.  fS)  Exemptions:  Proceeds  of  $ale  of 
stock  in  trade. 

1.  The  fact  that  a  chattel  mortgage  authorizes  the  mortgagor  to  seQ 
the  goods  and  replace  them  with  others  to  be  paid  for  oat  of  the 
proceeds  of  such  sales,  doee  not  aflFect  the  validity  of  the  secorify, 
there  being  no  agreement  or  understanding  that  he  may  dispose  of 
the  proceeds  of  the  sales  for  his  own  use  and  benefit.  But  the  at- 
tempt to  extend  the  security  of  the  mortgage  over  the  after-ao- 
quired  goods  is  probably  unavailing,  exc^>t,  perhaps,  aa  a  license 
to  seize  such  goods. 
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2.  The  exemption  of  a  debtor's  stock  in  trade  not  exceeding  $200  in 
value,  under  subd.  8,  sec.  2982,  R.  S.,  does  not  extend  to  the  pro- 
ceeds of  a  sale  thereof.  Thus,  a  mortgagor  who  made  no  reserva- 
tion of  exemptions  in  a  mortgage  of  his  stock  in  trade,  and  claimed 
none  when  the  property  was  sold  nnder  the  mortgage,  cannot 
claim  any  exemption  in  the  balance  of  the  proceeds  of  such  sale 
remaining  in  the  Lands  of  the  mortgagee  after  payment  of  the 
mortgage  debt. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

For  some  time  previous  to  April,  1886,  down  to  March, 
1887,  the  defendant  G.  N.-  Converse  was  carrying  on  busi- 
ness as  a  merchant  at  Milton,  in  Kock  county.  Previous  to 
the  date  first  above  mentioned,  one  James  Pierce,  who  was 
the  administrator  of  the  estate  of  one  G.  W.  Hamilton  (the 
deceased  son  of  the  garnishee  defendant,  Hannah  B.  Ham- 
iltonj,  loaned  to  Converse  $1,100  of  the  moneys  of  the  es- 
tate of  his  intestate.  Mrs.  Hamilton  was  her  deceased 
son's  sole  heir.  Converse  executed  his  note  to  Pierce  for 
the  loan,  also  a  chattel  mortgage,  to  secure  it,  on  his  stock 
of  goods.  The  loan  was  made  at  the  request  of  31rs. 
Hamilton.  The  estate  was  duly  settled  in  the  county  court 
about  the  middle  of  April,  1886,  and  the  mortgage  and 
note  given  for  the  loan  were  transferred  to  Mrs.  Hamilton. 
A  daughter  of  the  latter,  Mrs.  Emma  H.  Cary,  was  the  gen- 
eral agent  of  her  mother,  and  had  the  whole  charge  and 
management  of  her  business,  Mrs.  Hamilton  being  quite 
aged. 

On  December  23, 1886,  Converse  executed  to  Mrs.  Hamil- 
ton a  new  note  for  the  same  loan,  secured  by  a  new  mort- 
gage of  that  date  executed  to  her  by  him  on  his  stock  of 
goods,  and  thereupon  she  surrendered  to  him  the  original 
liote  and  mortgage  executed  to  Pierce.  The  mortgage  last 
executed  was  duly  filed  in  the  proper  clerk's  office.  The 
mortgaged  property  is  described  therein  as  follows:  "All 
my  stock  of  goods,  including  the  entire  stock  of  goods  in 
the  store  kept  by  me  in  the  Hamilton  store  in  Milton,  in- 
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eluding  fixtures  in  store,  and  goods  in  store  now,  and  those 
purchased  to  replace  any  which  may  be  sold  out."  The 
mortgage  also  contains  the  usual  clause  authorizing  the 
mortgagee  to  take  possession  of  the  mortgaged  property  at 
any  time  she  may  deem  herself  insecure,  and  to  sell  the 
same. 

On  March  3,  1887,  Mrs.  Cary  was  informed  that  an  at- 
tachment against  Converse  had  been,  or  was  about  to  be, 
levied  upon  his  stock  of  goods,  and  she  thereupon  went  to 
the  store  of  Conve9*8e,  and  found  there  a  deputy-sheriff  with 
such  writ  of  attachment,  who  was  about  to  close  the  store. 
She  asserted  the  right  of  Mr$,  Hamilton  to  the  goods  by 
virtue  of  the  mortgage,  and  the  deputy -sheriff  and  Converse 
yielded  to  her  the  pofisession  of  the  store  and  goods.  There- 
upon all  further  proceedings  under  the  attachment  ceased, 
and  the  writ  was  never  returned.  The  plaintiffs  (who  were 
such  attaching  creditors)  afterwards  commenced  this  gar- 
nishee proceeding  against  Mrs,  Hamilton. 

After  giving  due  notice,  as  required  by  the  mortgage, 
Mrs.  Cary,  for  and  on  behalf  of  her  mother,  sold  the  stock 
of  goods  for  a  little  more  than  $1,600. 

Before  this  action  was  commenced,  garnishee  process  was 
served  upon  Mrs,  Hamilton  in  an  action  brought  by  another 
creditor  against  Converse^  in  which  action  she  was  charged, 
as  a  garnishee,  to  the  amount  of  $160.88  by  the  judgment  of 
the  court. 

The  plaintiffs  having  recovei'ed  judgment  against  Cmi- 
verse,  the  present  action  came  on  for  trial  July  1,  1887,  and 
was  then  tried.  At  this  time  the  defendant  Converse  first 
appeared,  and  obtained  leave  of  the  court  to  answer,  claim- 
ing exemptions  of  $200  stock  in  trade,  and  $200  worth  at 
provisions  for  his  family  for  one  year.  The  trial  resulted 
in  quite  voluminous  findings  of  fact,  substantially  in  accord- 
ance with  the  facts  above  stated.  The  court  allowed  Conr 
verse  $200  for  his  exemptions,  and  allowed  Mrs.  HamiUon 
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$1,150.33  on  account  of  her  unpaid  demand  against  Converse^ 
and  the  $160*88  with  which  she  had  been  charged  in  the 
other  garnishee  suit.  The  mortgage  was  held  to  be  a  valid 
security.  The  balance  of  the  proceeds  of  the  sale,  being 
$78.10,  Mr%,  HamUton  was  adjudged  to  pay  to  the  plaintiffs, 
together  with  $47.10,  the  costs  and  disbursements  of  the 
action, —  amounting  in  all  to  $125.25.  The  plaintiffs  appeal 
from  the  judgment. 

For  the  appellants  there  was  a  brief  by  Feihera^  Jeffris  <& 
8amth^  and  oral  argument  by  Mr,  M.  G,  JeffrU.  To  the  point 
that  the  mortgage  from  Converse  to  Mrs,  HamiUon  was  void 
as  against  the  creditors  of  Converse,  they  cited  Anderson  v. 
Patterson,  U  Wis.  657 ;  Wilson  v,  Voight,  13  Pac.  Eep.  (Col.), 
726;  Chynoweth  v.  Tenney,  10  Wis.  397;  Smgle  v.  Phelps,  20 
id.  398;  Case  v.  Fish,  58  id.  56. 

For  the  respondent  Hannah  B.  Hamilton  there  was  a 
brief  by  Winans  <&  Hyeer,  and  oral  argument  by  Mr.  E,  M, 
Hyzer. 

Lyon,  J.  Two  questions  were  litigated  on  the  trial. 
These  are,  (1)  Is  the  mortgage  of  December  23,  1886,  a 
valid  security  ?  and,  if  so,  (2)  Should  Converse  have  been  al- 
lowed jmy  exemptions? 

1.  There  is  nothing  upon  the  face  of  the  mortgage  in 
question  to  impeach  its  validity,  although  the  fair  inference 
from  its  terms  is  that  the  mortgagor  was  authorized  to  sell 
the  goods  and  replace  them  with  others  to  be  paid  for  out 
of  the  proceeds  of  such  sales.  Probably  the  attempt  to  ex- 
tend the  security  of  the  mortgage  over  after-acquired  goods 
was  unavailing,  except,  perhaps,  as  a  license  to  seize  such 
goods.  This  clause  does  not  affect  the  validity  of  the  secu- 
rity. Such  is  the  purport  and  effect  of  the  opinion  by 
Ryan,  0.  J.,  in  Hunter  v.  Bosworth,  43  Wis.  583,  and  of  the 
ca»es  there  cited. 

A  persistent  effort  was  made  upon  the  trial  to  show  that, 
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at  the  time  of  the  execution  of  the  mortgage,  there  was 
some  agreement  or  understanding  between  the  parties 
thereto  that  the  mortgagor  might  dispose  of  the  proceeds 
of  sales  of  the  mortgaged  property  for  his  own  use  and 
benefit,  thus  bringing  the  case  within  the  rule  of  Anderson 
v.  Patterson^  64  Wis.  557.  A  careful  examination  of  the 
testimony  satisfies  us  that  the  plaintiffs  failed  to  establish 
this  proposition,  and  failed  also,  we  think,  to  show  that  the 
mortgage  was  tainted  with  fraud.  The  circuit  court  so 
held,  thus  establishing  the  validity  of  the  mortgage.  The 
ruling  cannot  be  disturbed.  We  hold,  therefore,  that  the 
mortgage  was  a  valid  security. 

2.  The  ruling  of  the  circuit  court  allowing  Converse  $300 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  property, 
as  and  for  his  exemptions,  cannot  be  upheld.  He  made  no 
reservation  of  exemptions  in  his  -mortgage  to  Mrs.  Hamilr 
ton^  and  claimed  none  when  she  sold  the  property.  Con- 
ceding that  he  was  entitled  to  exemptions  had  he  claimed 
the  same  while  the  property  remained  in  the  hands  of 
Mrs.  Hamilton  (which  is,  to  say  the  least,  quite  doubtful), 
he  certainly  lost  all  right  thereto  after  the  property  was 
sold,  and  the  proceeds  thereof  in  the  hands  of  Mrs.  BamUr 
ton  attached  by  the  plaintiffs.  The  exemption  is  of  the 
specific  property  enumerated  in  the  statute,  that  is  to  say, 
of  $200  worth  of  the  goods  constituting  the  stock  in  trade, 
and  does  not  extend  to  the  proceeds  thereof.  R.  S.  sec.  2982, 
subd,  8.  In  this  respect  the  case  is  unlike  one  which  in- 
volves the  proceeds  of  money  arising  from  insurance  upon 
exempt  property  destroyed  by  fire  (subd.  lY),  or  money 
arising  from  the  sale  of  a  homestead  (sec.  2983).  Such 
moneys  are  specially  exempted  by  the  statutes.  We  are 
aware  of  no  provision  of  law  which  extends  the  exemption 
of  stock  in  trade  to  the  proceeds  of  such  stock  realized  upon 
a  sale  thereof.  It  was  error,  therefore,  to  allow  any  ex- 
emptions to  Converse  out  of  the  moneys  in  the  hands  of 
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Mrs.  Bamilton.  The  result  is  that  the  plaintififs'  judgment 
against  the  garnishee  should  be  increased  $200. 

It  appeared  that  Mrs,  Hamilton  took,  under  the  mort- 
gage, goods  of  the  value  of  $133  not  covered  by  it.  The 
circumstance  is  immaterial,  because  the  plaintiffs  recover 
of  Mrs.  Hamilton  more  than  the  value  of  such  goods. 

By  the  Court —  The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  the  circuit  court  to  render 
judgment  for  the  plaintiffs  in  accordance  with  this  opinion. 


KoBWEGiAK  Plow   Company,  Respondent,  vs.  HAjn-HOEN, 

Appellant. 

March  SI  —  April  17,  1888. 

Sale  oj  Chattels:  Statute  of  Frauds:  Evidence.  (V  Payment: 
Credit  on  debt.  (^ J  Delivery:  Receipt,  (S)  Cross-examinatioH: 
Re-examination.  (Jr8)  Debtor  and  creditor:  Fraudulent  convey- 
ance: Evidence:  Conversion  by  sheriff:  Demand:  Instructions  to 
jury. 

1.  Where  goods  are  sold  or  transferred  in  part  payment  of  a  debt  due 

from  the  vendor  to  the  vendee,  and  the  latter  credits  the  value 
thereof  upon  the  account,  this  is  such  a  payment  for  the  goods  as 
will  take  the  sale  out  of  the  statute  of  frauds  (sec.  2308,  R.  S.). 

2.  It  would  seem  that  although  goods  sold  are  left  in  the  possession  of 

the  vendor,  if  he  gives  a  written  leceipt  acknowledging  that  he 
holds  them  subject  to  the  order  of  the  vendee,  this  is  a  sufficient 
delivery  and  acceptance  to  take  the  sale  out  of  the  statute. 

3.  A  witness  for  the  plaintiff  who  has  testified  on  cross-examination 

that  he  had  seen  a  credit  on  the  plaintiffs  books,  may  be  asked  on 
re-examination  what  was  the  date  of  such  credit. 
^  The  question  being  whether  a  transfer  of  goods  from  L.  to  the 
plaintiff  was  fraudulent  as  to  other  creditors  of  L.,  evidence  of 
the  consideration  L.  bad  paid  to  bis  former  partner  for  the  latter's 
interest  in  the  goods  is  irrelevant,  in  the  absence  of  evidence  con- 
necting the  plaintiff  with  that  transaction  or  showing  his  knowl- 
edge of  its  particulars. 
Vol.  71-84 
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5.  In  an  action  against  a  sheriff  for  the  conTersion  of  plamtiff^s  goods 
which  had  been  seized  and  sold  by  defendant's  deputy  as  the  prop- 
erty of  a  third  person  in  whose  possession  they  were  found,  an 
instruction  that  if  the  officer  levied  upon  and  sold  the  property  in 
good  faith  the  plaintiff  cannot  recover  unless,  bef<x'e  the  sale,  he 
demanded  the  goods  from  the  officer,  is  field  to  have  been  properly 
refused,  the  levying  officer  not  being  the  defendant,  upon  whom 
a  demand  was  made,  and  the  evidence  not  showing  that  the  goods 
in  question  were  so  mingled  with  those  of  said  third  person  as  not 
to  be  readily  separated.    Smith  v.  Welch,  10  Wis.  91,  distinguished. 

0.  The  court  having,  at  the  request  of  the  defendant  and  again  in  the 
general  charge,  instructed  the  jury  that  if  the  sale  in  question  was, 
with  the  knowledge  of  the  vendee,  made  with  intent  to  hinder  or 
delay  or  defraud  the  creditors  of  the  vendor  it  was  void,  the  omis- 
sion of  the  words  "  hinder  or  delay,"  in  calling  attention  to  it 
again,  and  the  use  of  the  expression  "his  creditors  generally,** 
without  adding  **  or  any  of  them,"  are  field  not  to  have  been  mis- 
leading. 

[7t  QucBre,  wliether  a  creditor  who  in  good  faith  takes  the  property  of 
his  debtor  in  payment  or  part  payment  of  an  honest  debt  can  be 
held  to  have  committed  a  fraud  upon  other  creditors  because  he 
may  know  or  believe  that  the  debtor  is  paying  his  debt  to  avoid 
paying  other  creditors, —  especially  where  the  creditor  only  re- 
ceives goods  which  he  has  sold  the  debtor,  and  the  debt  is  the  pur- 
chase price  of  such  goods.] 

8.  The  question  being  as  to  the  validity  of  a  sale  of  goods  which  were 
left  in  the  possession  of  the  vendor,  the  court  called  attention  to 
the  fact  that  they  were  so  left,  and,  after  reading  sec.  2310,  R.  S.^ 
instructed  the  jury  that  under  that  section  the  presumption  was 
that  the  sale  was  fraudulent,  but  that  if  the  vendee  paid  full 
value  for  the  goods  that  fact  would  rebut  the  presumption  of  fraud. 
Heldf  that  when  taken  in  connection  with  the  other  instructions 
given  this  instruction  was  not  erroneous  as  giving  the  jury  to  un- 
derstand that  proof  of  a  full  consideration  paid  would  conclusively 
rebut  all  the  evidence  of  fraud  in  the  case. 

APPEAL  from  the  Circuit  Court  for  Jiock  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Fethers^  JefrU 
(&  Smithy  and  oral  argument  by  Mr.  M.  O.  JeffrU. 

For  the  respondent  there  was  a  brief  by  Dunwiddie  dk 
Goldiuy  and  oral  argument  by  Mr.  B.  F.  Dunwiddie, 
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Taylor,  J.  The  respondent  commenced  this  action  im 
the  municipal  court  of  Bock  county  to  recover  the  value 
of  certain  agricultunil  implements  alleged  to  belong  to  the 
respondent  company,  which  had  been  taken  and  converted 
by  the  defendant.  The  answer  alleges  that  the  defendant 
is  the  sheriff  of  Eock  county,  and  that  he  took  eaid  pro(^ 
erty  by  virtue  of  an  execution  which,  as  such  sheriff,  he 
held  against  W.  A.  Lints  and  Byron  Atwood;  that  the 
property  was,  at  the,  time  of  the  taking  of  the  same,  the 
property  of  said  Lints  &  Atwood,  and  if  any  transfer  of 
said  property  had  been  made  to  the  respondent  by  Lints  & 
Atwood,  or  either  of  them,  such  transfer  had  been  made 
with  intent  to  hinder  and  delay  the  creditors  of  said  Lints 
&  Atwood,  to  the  knowledge  of  sa^id  respondent,  and  that 
said  company  colluded  with  said  Lints  &  Atwood  in  their 
fraud.  After  a  trial  in  the  municipal  court,  the  case  was 
appealed  to  the  circuit  court  of  Rock  county,  where  the 
case  was  again  tried  by  the  court  and.  a  jur}',  and  a  verdict 
rendered  in  favor  of  the  plaintiff  and  respondent  for  the 
value  of  the  property.  From  the  judgment  entered  on 
such  verdict  an  appeal  was  taken  to  this  court. 

On  the  trial,  at  the  close  of  the  plaintiff's  evidence,  the 
defendant  moved  for  a  nonsuit,  which  was  denied,  and  ex- 
ceptions taken.  The  ruling  of  the  circuit  judge  on  this 
motion  is  alleged  as  error.  It  is  also  alleged  that  the  court 
erred  in  the  admission  and  rejection  of  evidence,  and  in 
the  instructions  given  to  the  jury.  The  material  facts  as 
shown  on  the  trial  were  as  follows: 

The  respondent  .company  had  sold  the  property  in  ques- 
tion to  the  firm  of  Lints  &  Atwood  on  credit.  Afterwards 
the  firm  of  Lints  &  Atwood  was  dissolved,  and  the  prop- 
erty of  the  firm  was  transferred  to  said  Lints,  he  assuming 
the  debts  of  the  firm.  After  the  dissolution  of  the  firm, 
and  on  the  17th  day  of  August,  1886,  the  general  agent  of 
the  respondent  called  upon  Mr.  Lints  for  payment  or  settle- 
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meat  of  his  account  with  the  company.  The  firm  of 
Lints  &  Atwood  was  then  indebted  to  the  respondent  in 
the  sum  of  $445.85  for  goods  sold  and  delivered  to  them. 
On  said  17th  day  of  August,  Lints  had  on  hand  and  un- 
sold of  said  goods,  purchased  of  the  respondent,  which 
Amounted  in  value,  at  the  selling  price  to  the  firm,  to  the 
^um  of  $225.56.  Mr.  Lints,  being  unable  to  pay  the  debt 
<lue  the  company,  proposed  to  the  agent  that  he  would  re- 
turn to  the  company  their  goods  then  on  hand  in  part  pay- 
ment of  the  debt  due  the  company.  This  offer  was  finally 
agreed  to  by  the  agent  of  the  company.  The  agent  then 
credited  the  amount  on  the  account  against  Lints  &  Atwood 
of  the  value  of  said  goods,  and  immediately  informed  the 
company  of  what  he  had  done,  and  the  company  gave  Lints 
&  Atwood  the  same  credit  on  the  books  of  the  company, 
and  the  agent  at  the  same  time  delivered  the  account  with 
the  credit  given  thereon  to  the  said  Lints.  At  the  same 
time  Lints  gave  the  company  the  following  receipt  for  the 
jgoods; 

"  Received  of  the  Norwegian  Plow  Company^  of  Dubuque, 
Iowa  [here  follows  a  particular  description  of  the  prop- 
erty]; all  having  been  manufactured  by  the  said  Norwegian 
Plow  Company;  the  aggregate  net  value  of  all  said  prop- 
erty being  $202.56.  Said  property  to  be  held  by  the  said 
W.  A.  Lints,  free  of  storage  costs,  and  subject  always  to  the 
order  and  complete  control  of  said  Norwegian  Plow  Com- 
pany. W.  A.  Lints. 
"  Dated  at  Edgerton,  Wis.  August  17, 1886:' 
The  agent  of  the  company  explained  on  the  stand,  as  a 
witness,  that  the  amount  stated  in  the  receipt  was,  by  a 
mistake  in  adding  up  the  value  of  the  different  articles,  less 
by  $23  and  some  cents  than  the  real  value,  and  that  he  at 
once  corrected  the  credit  to  Lints,  and  informed  the  com- 
pany, which  also  corrected  the  credit  on  its  books.  The 
sheriff  seized  the  property  on  the  execution  against  Lints  A 
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Atwood,  while  the  same  was  still  in  the  warehouse  of  Lints, 
on  the  20th  day  of  August,  1886. 

There  was  a  claim  made  on  the  part  of  the  appellant  thftt 
this  transaction  between  Lints  and  the  agent  of  the  com- 
pany was  not  a  honajide  transaction,  but  was  made  for  ihe 
purpose  of  hindering,  delaying,  and  defrauding  the  other 
creditors  of  said  Lints  &  Atwood.  The  question  of  the  bona 
fides  of  the  transaction  was  submitted  to  the  jury,  and  found 
in  favor  of  the  plaintiff. 

Upon  the  argument  in  this  court,  the  learned  counsel  for 
the  appellant  insist  that  the  circuit  court  should  have  granted 
the  nonsuit  on  their  motion,  because  the  evidence  of  the  re- 
purchase of  the  goods  by  the  company  from  Lints  did  not 
show  a  valid  purchase  in  the  law;  that  there  was  no  suffi- 
cient written  memorandum  of  the  sale,  and  no  payment  for 
the  goods  or  delivery  and  acceptance  of  the  same,  sufficient 
to  make  a  valid  sale  under  sec.  2308,  E.  S.  It  seems  to  us 
very  clear  that  there  was  sufficient  evidence  in  the  case  to 
show  that  these  goods  were  transferred  by  Lints  to  the 
plow  company,  and  accepted  by  the  company  in  part  pay- 
ment of  its  debt  against  Lints  &  Atwood.  The  general 
agent  of  the  company  testified  that  such  was  the  fact;  that 
he  at  once  gave  credit  for  the  value  of  the  goods  on  their 
account,  and  that  the  company  gave  credit  on  its  books  for 
the  value  of  the  goods  on  the  19th  of  August.  Giving  such 
credit,  if  made  in  good  faith,  is  as  much  a  payment  for  them 
as  though  the  money  had  been  paid  over  for  them.  Gleor 
ion  V.  Day,  9  Wis.  498;  Dow  v.  Worthen,  37  Vt.  108,  113; 
Walker  v.  Nussey,  16  Mees.  &  W.  302;  Sharp  v.  Carroll,  66 
Wis.  62,  66;  Matthiessm  v.  McMahon's  AdrrCr,  38  K  J. 
Law,  536;  Artcher  v.  Zeh,  5  Hill,  200;  Ely  v.  Ormahy,  12 
Barb.  570;  Brabin  v.  Hyde,  32  K'  Y.  519;  Teed  v.  Teed,  44 
Barb.  96 ;  Mattice v.  AUen,  3  Keyes,  492 ;  Walrath  v.  RichU^ 
5  Lans.  362 ;  Ben j.  on  Sales,  §§  192, 194.  The  general  agent 
of  the  company  testified  that,  at  the  time  of  the  resale  of 
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tbe  property  to  the  company  by  Lints,  he  credited  the 
, amount  upon  the  account  of  Lints  &  Atwood,  and  delivered 
to  him  the  account  with  the  credit  in  writing  thereon.  It 
18  true,  it  is  claimed  by  the  defendant  that  this  was  not  the 
fact ;  but  that  was  a  question  of  fact,  and  not  of  law.  The 
fact  that  the  company  immediately  gave  credit  to  Lints  A 
Atwood  on  its  books  shows  sufficiently  that  the  agent  was 
authorized  to  give  the  credit  as  he  testified  he  had.  Under 
the  authority  of  the  cases  cited,  this  credit  was  a  paj^raent 
of  the  purchase  price  within  the  meaning  of  the  statute.  It 
would  seem  that  the  giving  of  a  written  receipt  for  the 
goods  by  Lints,  acknowledging  that  he  held  the  goods  sub- 
ject to  the  order  of  the  company,  and  the  acceptance  of 
guch  receipt  by  the  company,  .was  a  suflBcient  delivery  and 
acceptance  of  them  by  the  company  to  take  the  case  out  of 
the  statute.  Benj.  on  Sales,  §  182,  and  cases  cited  in  the 
notes  to  said  section ;  Janvrin  v.  Maxwell^  23  Wis.  51 ;  Smith 
t).  Bouck,  33  Wis.  33;  Mafvin  v.  Wallace,  37  Eng.  L.  & 
Eq.  6.  The  motion  for  a  nonsuit  was  therefore  properly 
denied. 

It  is  alleged  as  error  that  the  court  permitted  the  agent 
of  the  company  to  testify  that  the  credit  for  the  goods  was 
given  on  the  plaintiflfs  books  on  the  19th  of  August.  This 
evidence  that  a  credit  was  given  by  the  company  on  its 
books  was  drawn  out  on  a  re-examination  of  the  witness, 
and  after  he  had  testified  upon  the  cross-examination  by 
the  defendant  that  he  had  seen  the  credit  on  the  plaintiflTs 
books.  The  witness  was  asked  by  the  plaintiff  what  was 
the  date  of  the  credit  on  said  books.  In  this  state  of  the 
case  it  was  not  error  to  permit  the  plaintiff  to  ask  what 
was  the  date  of  the  credit.  As  original  evidence  for  the 
plaintiff  it  was  probably  inadmissible;  but  as  a  re-examina- 
tion of  the  witness  as  to  new  matter  drawn  out  on  cross- 
examination  it  was  not  error  to  admit  the  answer. 

The  rejection  of  evidence  as  to  the  consideration  that 
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Lints  paid  his  partner  when  he  bought  him  out  was  clearly 
proper,  as  the  evidence  offered  had  no  tendency  to  show 
that  the  sale  to  the  plaintiff  company  was  fraudulent. 
There  is  no  evidence  that  the  plaintiff  had  any  connection 
with  that  sale,  or  that  it  or  its  agent  knew  anything  about 
the  particulars  of  that  sale,  either  at  the  time  of  the  sale  or 
afterwards. 

It  is  alleged  as  error  that  the  court  refused  to  instruct  the 
jury  as  follows:  "If  you  believe,  from  the  evidence  in  the 
case,  that  the  oiBcer  levied  on  and  sold  the  goods  in  ques- 
tion in  good  faith,  he  having  found  them  in  the  possession 
of  Lints  and  believing  that  they  belonged  to  him,  then  you 
must  also  find  that  before  the  sale  a  demand  for  the  goods 
was  made  upon  him  by  a  person  representing  the  plaintiff, 
and  that  the  officer  knew  that  said  person  represented  the' 
plaintiff,  or  was  so  informed  by  said  person,  or  the  plaintiff 
cannot  recover."  This  instruction  was  properly  rejected, 
for  at  least  two  good  reasons:  (1)  The  officer  who  levied 
on  the  goods  in  this  case  was  not  the  defendant  in  this  ac- 
tion, and  the  proof  shows  that  a  demand  was  made  upon  the 
defendant;  (2)  the  evidence  does  not  show  that  the  plaint- 
iff's goods  were  so  mingled  with  the  goods  of  the  defend- 
ants in  the  execution  under  which  the  seizure  was  made 
that  they  could  not  be  readily  separated  from  the  goods  of 
such  defendants.  The  evidence  does  not  bring  the  case 
within  the  rule  laid  down  by  this  court  in  &inith  v.  WeUhy 
10  Wis.  91. 

The  appellant  insists  that  the  court  erred  in  instructing 
the  jury  as  follows:  "Did  Lints  by  that  transfer  intend  to 
defraud  his  creditors  generally,  and  did  Burdick,  the  plaint- 
iff's agent,  have  knowledge  of  that  intent?  If  he  did,  the 
plaintiff  is  not  entitled  to  recover;  so  that  is  the  real  ques- 
tion for  you  to  determine."  It  is  urged  that  because  the 
court  did  not  insert  in  the  charge  the  words,  "  or  hinder  or 
delay  his  creditors,"  and  because  it  did  not  also  state,  "his 
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creditors  generally"  "or  any  of  them,"  it  was  erroneous. 
The  court  had  already,  at  the  request  of  .the  defendant, 
given  such  instruction,  and  had  again  repeated  it  in  his  gen- 
eral instructions,  and  in  calling  the  attention  of  the  jury  to 
this  part  of  the  case  a  third  time  we  do  not  think  the  jury 
could  have  been  misled  by  what  is  claimed  as  an  omissioa 
in  the  instruction.  The  instructions  were  fully  as  favorable 
to  the  defendant  as  was  justifiable.  It  is  quite  doubtful 
whether  a  creditor  who  in  good  faith  takes  the  property  of 
his  debtor  in  payment  or  in  part  payment  of  an  honest  debt 
can  be  held  to  have  committed  a  fraud  upon  the  other  cred- 
itors, because  he  may  knov^  or  believe  that  the  debtor  is 
paying  his  debt  to  avoid  paying  some  other  creditor  or 
creditors,  and  more  especially  when  the  creditor  receives 
only  goods  which  he  has  sold  the  debtor,  and  his  debt  is  the 
purchase  price  of  such  goods.  A  creditor  in  procuring  pay 
from  his  insolvent  or  embarrassed  debtor  stands  in  a  differ- 
ent relation  to  such  debtor  than  a  stranger  who  purchases 
the  goods  of  such  debtor  knowing  his  embarrassment  and 
his  desire  to  avoid  the  payment  of  his  creditors.  See  Gage 
V.  C/iesebro,  49  Wis.  480,  491. 

The  learned  circuit  judge  made  the  following  statement 
to  the  jury :  "  It  is  conceded  that  these  goods  were  in  the 
warehouse  of  Lints  or  under  the  control  of  Lints,  and  that 
they  remained  there  after  this  sale  where  they  had  been 
before,  and  that  calls  in  review  this  statute,  which  I  will 
now  read."  The  learned  judge  then  read  sec.  2310,  R.  S., 
and  then  continued:  "  These  goods  being  left  in  the  ware- 
house the  same  as  they  were  before,  under  the  control  of 
Mr.  Lints,  the  presumption,  under  this  statute  I  have  just 
read,  is  that  the  retransfer  of  those  goods  was  fraudulent, 
and  it  was  incumbent  upon  the  plaintiff,  therefore,  to  show 
that  he  took  them  in  good  faith.  If  you  shall  believe  that 
he  paid  the  full  value  for  these  goods,  even  although  he  left 
them  there,  that  would  rebut  the  presumption  of  fraud;  so 
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that  if  he  had  not  paid  the  full  value,  but  had  agreed  to, 
and  there  \7as  some  suflBcient  reason  for  his  leaving  them 
there,  that  would  rebut  the  presumption  of  fraud."  This 
the  learned  counsel  for  the  appellant  claims  was  an  erro- 
neous instruction  as  to  the  effect  of  the  statute  quoted  upon 
the  transaction.  It  is  said  that  under  this  instruction  the 
jury  must  have  understood  the  court  to  mean  that,  if  the 
plaintiff  had  given  full  value  for  the  property  in  question, 
then  all  evidence  of  fraud  in  the  case  was  conclusively 
rebutted  and  the  plaintiff  was  entitled  to  recover.  This  in- 
struction, taken  in  connection  with  the  other  instructions 
given  by  the  court,  could  not  have  been  so  understood  by 
the  jury.  The  meaning  of  the  instruction  is  simply  that  the 
legal  presumption  of  fraud  arising  out  of  the  mere  fact  that 
the  property  was  left  in  the  possession  of  the  vendor  is 
rebutted  by  proof  of  a  full  consideration  paid  for  the  same, 
and  not  that  it  rebutted  all  other  evidence  of  fraud  which 
may  have  been  proven  in  the  case.  So  understanding  the 
instruction,  it  was  not  erroneous.  See  Williams  v.  Porter^ 
41  Wis.  422,  429;'  BuUis  v.  Borden,  21  Wis.  137;  Livings- 
Urn  V.  LitteU,  15  Wis.  222;  Sargeant  v.  Solherg,  22  Wis.  132; 
James  v.  Van  Duyn,  45  Wis.  512,  518;  Sernmeixs  v.  Walters^ 
55  Wis.  675,  684;  Kalk  v.  Fielding,  50  Wis.  339,  346,  347; 
Benj.  on  Sales,  §  740,  and  notes.  See  especially  the  cases 
cited  from  Massachusetts:  I n galls  v,  HerricJc,  108  Mass.  351; 
Thomdike  v.  Bath,  114  Mass.  116;  IIolls  v.  Carr,  127  Mass. 
532;  Jiu^sell  v.  0  Brien,  127  Mass.  349,  and  numerous  other 
cases.  In  view  of  all  the  evidence  in  this  case,  we  think 
there  was  no  error  in  the  instruction  above  quoted.  The 
evidence  as  a  whole  would  hardly  justify  a  verdict  different 
from  the  one  rendered  by  the  jury. 

The  case  appears  to  have  been  fairly  tried,  and  the  evi- 
dence fully  sustains  the  judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 

See  note  to  this  case  in  87  K.  W.  Bep.  830.— Rep. 
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Sh^ket,  Appellant,  vs.  Eldebdgb  and  others,  Respondents. 

March  SI  —  AprU  J7, 1888. 

(1)  Evidence :  Number  of  witneaeea,  fSJ  Positive  and  negative  testimony. 
(S)  Appeal:  Question  of  fact:  Credibility  of  witnesses. 

1.  The  rule  that  the  majority  of  equally  credible  witnessee  ought  to 

prevail  is  not  recognized  in  this  state. 

2.  Where  one  witness  testifies  that  a  certain  agreement  was  made  and 

another  testifies  as  positively,  and  with  the  same  means  of  knowl- 
•  edge,  that  it  was  not  made,  the  rule  that  positive  testimony  should 
prevail  over  that  which  is  negative  does  not  apply. 
8.  The  question  in  this  case,  whether  a  certain  agreement  was  or  was 
not  made,  depending  mainly  upon  the  credibility  of  the  witnesses, 
this  court  declines  to  disturb  the  finding  of  the  trial  court. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

Action  to  restrain  the  collection  of  a  judgment  in  favor 
of  the  defendants  Eldredge  and  Raddiffe^  against  Margaret 
and  Owen  McDermott,  claimed  to  be  a  lien  upon  the  plaint- 
iff's homestead,  and  to  have  such  judgment  declared  to  be 
void  and  of  no  effect.  The  facts  are  stated  in  the  opinion. 
The  plaintiff  appeals  from  a  judgment  in  favor  of  the -de- 
fendants. 

For  the  appellant  there  was  a  brief  signed  by  Dunwiddie 
<6  Ooldivu,  and  oral  argument  by  £.  F,  Dunwiddie  and 
Oeo.  W.  Bird.  To  the  point  that  the  aflBrmative  testimony 
of  even  one  credible  witness  to  a  fact  is  entitled  to  more 
weight  than  that  of  several  who  testify  negatively,  they 
cited  Ralph  v.  G.  A  N.  W.  A  Co.  32  Wis.  177;  Cook  v.  Ra- 
oiriey  49  id.  243;  Pennoyer  v.  Allen,  66  id.  502;  Kelley  v. 
Schupp,  60  id.  76;  Draper  v.  Baker,  61  id.  450;  Bohan  v. 
M.,  L.  S.  i&  W.  R.  Co.  id.  391 ;  Hinton  v.  Cream  City  R.  Co. 
66  id.  323. 

Joseph'  B.  Doe,  Jr.,  for  the  respondents. 

Obton,  J.  The  history  cf  this  case  appears  to  be  this: 
The  plaintiff  purchased  the  premises  at  an  administrator's 
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sale  as  the  property  of  the  estate  of  Margaret  McDermott, 
deceased,  and  has  improved  the  same^  and  now  occupies  it 
as  bis  homestead.    In  the  life-time  of  said  Margaret  McDer- 
mott, there  had  been  a  judgment  rendered  against  her 
and  her  husband,  Owen  McDermott,  before  a  justice  of  the 
peace,  in  favor  of  the  defendants  D,  H,  E. dredge  and  W. 
/.  Radcliffey  by  default;  and  the  defendants  in  said  judg- 
ment had  taken  certain  steps,  by  giving  notice,  filing  the 
necessary  affidavit,  and  paying  the  fees  or  costs,  to  appeal 
the  case  to  the  circuit  court,  but  the  case  had  not  been 
transmitted  to  the  circuit  court,  and  it  has  so  remained.    The 
plaintiffs  in  said  judgment  filed  a  transcript  of  the  same, 
and  docketed  it  in  the  circuit  court,  and  issued  an  execution 
thereon,  and  the  sheriff  had  levied  the  same  upon  said 
premises  and  threatened  to  sell  the  same.     The  proceedings 
are  sought  to  be  eiijoined,  and  said  judgment  declared  void 
and  of  no  effect,  on  the  following  grounds,  as  stated  in  the 
complaint:    The  attorney  of  the  said  plaintiffs  in  the  action 
before  the  justice  agreed  with  the  attorney  of  said  Marga- 
ret McDernaott,  who  ha-d  taken  such  steps  to  take  an  appeal 
from  said  judgment,  that  if   the  said   Margaret  McDer- 
mott would  discontinue  the  appeal  so  taken  jind  not  prose- 
cute the  same  any  further,  he  would  pa}^  the  costs  and  fees 
so  paid  to  the  justice  on  taking  said  appeal,  and  would  re- 
lease the  judgment  against  the  said  Margaret  McDermott 
so  filed  and  docketed  in  the  circuit  court,  and  he  did  so  re- 
imburse said  costs.    The  circuit  court  found  that  no  such 
agreement  of   the  counsel  of  the  parties  had  ever  been 
made,  and  dissolved  the  preliminary  injunction,  dismissed 
the  complaint,  and  allowed  the  defendants  to  issue  an  alias 
execution  on  the  judgment  so  docketed  in  the  circuit  court. 
The  only  evidence  on  the  question  whether  such  an  agree- 
ment was  made  consisted  of  the  testimony  of  the  two  at- 
torneys who  were  alleged  to  have  made  it,  and  that  of 
another  attorney  at  law,  together  with  some  supposed  cor- 
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roborating  circumstances.  Some  exceptions  were  taken  by 
the  plain tiflTs  counsel  to  the  rejection  of  what  was  claimed 
to  be  the  evidence  of  other  corroborating  facts.  But  the 
case  was  tried  by  the  court  without  a  jury,  and  such  ex- 
ceptions are  of  no  avail.  Such  evidence,  if  admissible,  will 
be  considered  by  this  court  the  same  as  if  allowed  by  the 
court  below  in  passing  upon  the  question  of  fact. 

The  two  attorneys  who  are  alleged  to  have  made  such  an 
agreement  testified  directly  in  opposition  to  each  other; 
one  asserting  that  such  an  agreement  was  made,  and  the 
other  asserting  with  equal  positiveness  that  no  such  agree- 
ment was  ever  made  and  that  the  costs  of  the  appeal  had 
never  been  reimbursed.     The  testimony  of  the  other  attor- 
ney at  law  was,  substantially,  that  he  had  occasion  to  ex- 
amine the  title  of  said  premises,  and  found  this  judgment 
an  incumbrance  thereon,  and  tha,ti  he  called  upon  the  attor- 
ney for  the  plaintiff  in  the  said  justice's  suit,  and  upon  the 
justice;  and,  on  inquiry  of  them,  "he  learned  from  both  of 
them  that  the  suit  had  been  disccntinued  and  the  judgment 
discharged  and  would  be  canceled  of  record,"  and  that  he 
so  informed  the  plaintiff  in  this  suit.     This  evidence  is  also 
denied  most  positively  by  the  attorney  of  the  plaintiffs  in 
the  case  before  the  justice.     The  justice  has  no  reliable 
recollection  of  the  appeal  or  of  this  interview  with  the 
other  attorney  at  law.    This  court  is  asked  to  reverse  the 
judgment  mainly  on  the  question  of  the  credibility  of  these 
witnesses.     It  is  claimed  by  the  appellant's  counsel  that 
there  are  at  least  two  witnesses  against  one  as  to  the  main 
fact.     This  is  not  so.     The  fact  testified  to  by  the  other  at- 
torney at  law  is  an  independent  fact,  not  testified  to  by  the 
attorney  of  the  defendant  in  the  judgment.     There  are  two 
facts,  one  of  which  was  the  making  of  the  agreement,  and 
the  other  was  what  the  other  attorney  at  law  learned  from 
the  attorney  of  the  plaintiffs  in  the  judgment.     There  is 
only  one  witness  against  one  as  to  each  fact.     But  the  rule 
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that  the  majority  of  equally  credible  witnesses  ought  to 
prevail  is  not  recognized  in  this  state.  Bierhaoh  v.  Ooodyear 
Rvhher  Co.  54  Wis.  208. 

It  is  claimed,  further,  by  the  learned  counsel,  that  the 
testimony  of  one  of  the  said  attorneys  is  positive  or  aflBrm- 
ative,  and  that  of  the  other  is  negative^Sind  that  the  positive 
or  affirmative  evidence  ought  to  prevail.  This  is  not  so  in 
the  sense  that  is  the  reason  of  the  rule.  ()ne  witness  testi- 
fied that  such  an  agreement  was  made,  and  the  other  testi- 
fied as  positivelyy  and  with  the  same  means  of  knowledge, 
that  such  an  agreement  was  not  made.  This  kind  of  testi- 
mony is  not  within  the  rule  invoked  by  the  learned  counsel. 
ElJdns  V.  KenyoThy  34  Wis.  93;  Sohey  v.  Thomas^  39  Wis. 
317. 

It  is  nearly  a  universal  rule  that  this  court  will  not  re- 
verse the  finding  of  a  court  or  verdict  of  a  jury  on  the 
mere  credibility  of  witnesses  or  conflict  of  evidence.  The 
trial  court  is  in  much  better  situation  to  apply  the  usual 
tests  of  credibility.  It  sees  the  witnesses,  hears  them  tes- 
tify, and  observes  their  manner  of  testifying  and  appear- 
ance on  the  witness  stand,  and  in  fact  knows  more  of  them 
every  way.  We  do  not  think  the  corroborating  evidence 
on  either  side,  received  or  offered,  throws  much  weight  into ' 
the  scales,  or  at  least  makes  any  diflference  in  this  case  as  to 
the  application  of  the  usual  rule.  The  court  below  decided 
this  question  of  credibility  for  reasons  of  its  own.  If  this 
court  should  decide  the  question  either  way,  it  would  be 
more  or  less  arbitrary  and  without  reasons.  We  shall  de- 
cline to  decide  the  question  one  way  or  the  other,  but  leave 
it  with  the  trial  court,  where  it  more  properly  belongs.  All 
we  can  say  is  that  there  is  no  such  clear  preponderance  of 
the  evidence  against  the  finding  of  the  court  as  would  jus- 
tify our  interference  with  it. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Pickett,  Appellant,  vs.  Nelson,  Respondent. 

March  SI —  April  17,  1888. 

Boundaries:  Agreement:  Estoppel, 

Where,  a  boundary  line  being  in  dispute  or  uncertain  or  unascer- 
tained, the  adjoining  owners  locate  a  line  with  the  obvious  inten- 
tion of  making  it  the  permanent  line  between  them,  and  the  same 
is  acquiesced  in  for  a  long  time  and  recognized  by  permanent  im- 
provements, such  location  of  the  line  is  binding  upon  the  parties 
and  those  claiming  under  them,  without  any  formal  agreement. 

APPEAL  from  the  Circuit  Court  for  Green  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

This  is  an  action  for  damages  for  breaking  and  entering 
the  plaintiff's  close,  described  as  seventy-four  acres,  on  or 
about  May  1,  1885.  The  answer  is  a  general  denial.  The 
court  charged  the  jury,  in  effect,  that  the  seventy-four 
acres  deocribed  was  off  from  the  west  side  of  fractional  lots 
1,  5,  6,  and  8,  in  section  6  described,  and  all  lying  on  the 
east  side  of  the  line  running  north  and  south  through  the 
center  of  the  section;  that  both  parties  claimed  title  to 
the  locv^  in  quo  under  Hanson  Irion ;  that  it  appeared  from 
the  undisputed  evidence  that  Irion  went  into  possession  of 
those  lots  under  a  deed  from  Erastus  Corning  in  November, 
1863;  that  they  contained  174.86  acres;  that  while  Irion 
was  in  possession,  and  on  November  29,  1867,  he  entered 
into  a  contract  in  writing  with  Wemple  to  sell  him  the 
same  premises  for  $2,500;  that  Wemple  went  into  posses- 
sion under  that  contract,  and  remained  in  such  possession 
until  in  1869,  when,  under  an  agreement  between  him  and 
Inon,  he,  by  a  deed  of  quitclaim,  released  all  his  right,  title, 
and  interest  in  the  premises  under  such  contract  to  Irion; 
that  in  the  fall  of  1868  the  plaintiff,  Picketty  went  into  pos- 
session of  other  fractional  lots,  2,  3,  4,  9,  and  11,  in  the 
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same    seotion,  and  all  lying  on  the  west  side  of  the  said 
north  a^txcl  south  line  running  through  the  center  of  the  sec- 
tion, under  a  contract  of  purchase,  and  remained  in  such 
possession  since;  that  the  evidence  tended  to  show  that  the 
plaiatiff    i^^d  fulfilled  such  contract  and  become  the  abso- 
lute ow  tier  of  said  lots  2,  3,  4,  9,  and  11  in  1872;  that  the 
undisputed  evidence  showed  that  November  8, 1875,  Irion 
sold  to  Edward  Whitehead  the  said  174.86  acres  of  land, 
and    January  10,  1879,  Edward  Whitehead  conveyed  to 
Turner  "Whitehead  the  said  seventy-four  acres  off  the  west 
sjde    thereof;  that  November  23,  1881,  Turner  Whitehead 
conveyed  the  same  seventy-four  acres  to  the  plaintiff;  that 
^"gust  6,  1885,  Joseph  W.  Whitehead,  who  had  then  be- 
coitxe  the  owner  of  all  of  said  174.86  acres  except  said  sev- 
^  y^f our  acres,   conveyed  the    same    to  the  defendant, 
^^otij  by  deed,  stating  that  the  land  therein  conveyed 
,  ^^^ined  100  acres  more  or  less;  that  the  real  contention 
^^^en  the  parties  was  as  to  the  location  of  the  north  and 
^  ^li  section  line ;  that  the  plaintiff  claimed  it  to  be  seven- 
. ,    ^   x*ods  further  east  than  the  defendant  admitted  it  to  be ; 
V  .    ^    t.he  plaintiff  claimed  that  in  1868  he  and  Wemple  and 
^~^^   made  a  parol  agreement  under  which  they  had  a  sur- 
j  ^^    ^^*ade,  and  as  a  part  of  it  the  quarter  section  line  was 
^"'^^d,  and  that  they  made  their  fences  on  the  line  thus 
^^lished,  and  that  the  plaintiff  had  maintained  the  same 
ji      "*^Xs  part  until  the  defendant  became  such  owner.     From 
f^         ^  udgment  entered  on  the  verdict  in  favor  of  the  de- 

^^^^^^nt,  the  plaintiff  appeals, 
^j^'"^  ^^r  the  appellant  there  was  a  brief  by  B.  Dunwiddie^ 


^^, 


oml  argument  by  B,  F.  Dunwiddie  and  B.  Dunwiddie. 


^j^S^  ^^v  the  respondent  there  was  a  brief  by  A.  S.  Douglas 
(^   ^^      Orton  (6  Osborn^  and  oral  argument  by  Mr.  P.  A. 

^1^^  ^^  j^ssoDAY,  J.    The  record  is  not  certified  to  contain  all 
^^     evidence.    This  being  so,  the  facts  stated  above,  and 
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taken  from  the  charge,  must  be  treated  as  verities.  At  the 
time  of  the  alleged  trespass,  the  parties  to  this  action  were, 
respectively,  the  owners  of  adjoining  farms.  There  was  a 
dispute  as  to  the  north  and  south  line  between  such  farms. 
The  plaintiff  owned  the  farm  on  the  west  side  of  the  line, 
and  the  defendant  the  farm  on  the  east  side  of  the  line. 
The  claims  of  the  respective  parties  as  to  the  location  of 
such  line  at  the  north  end  differed  some  seventeen  rods.  The 
Wemple  contract  with  Irion  was  made  November  29,  1867, 
and  called  for  174  acres,  more  or  less,  and  was  all  on  the 
east  side  of  the  line  running  north  and  south  through  the 
center  of  the  section.  Wemple  appears  to  have  made  some 
paj^ment  on  that  contract.  That  contract  was  surrendered 
by  quitclaim  deed  from  Wemple  to  Irion,  August  9,  1869, 
in  consideration  of  $200  paid  by  the  latter.  There  was  evi- 
dence tending  to  prove  that,  in  the  spring  or  summer  of 
1868,  the  parties  all  being  ignorant  as  to  the  true  location 
of  the  north  and  south  line  running  through  the  center  of 
the  section,  Pickett  and  Wemple,  with  the  knowledge  and 
consent  of  Irion,  then  owning  the  legal  title  subject  to  such 
contract,  employed  a  surveyor  by  the  name  of  West  to  es- 
tablish such  line  for  the  purpose  of  building  a  partition 
fence  thereon ;  that  such  surveyor  did  establish  such  line 
with  the  assistance  of  Pickett^  Wemple,  and  Irion,  the  lat- 
ter carrying  the  chain ;  that  Wemple  and  PwJcett  thereupon 
respectively  built  portions  of  such  partition  fence  upon  the 
line  so  established;  that  upon  the  south  half  of  such  estab- 
lished line,  and  after  Wemple  had  so  surrendered,  a  public 
highway  was  laid  out,  and  Pickett  and  Irion  built  road 
fences  on  their  respective  sides  of  such  highwaj^;  that  sub- 
sequently, and  in  the  spring  of  1871,  Irion  and  Pickett  built 
about  ninet}'^  rods  of  such  partition  fence  upon  such  estab- 
lished line  north  of  such  highway,  each  building  one  half, 
and  which  for  several  years  they  respectively  maintained. 
November  23,  1881,  the  plaintiflf  obtained  the  title  to  the 
seventy-four  acres  oflf  the  west  side  of  said  fractional  lots  1, 
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5,  6,  and  8.  The  real  controversy  was  whether  the  east  line 
of  the  plaintiff's  land  prior  to  such  purchase,  or,  which  is 
the  same  thing,  the  west  line  of  the  seventy-fonr  acres  thns 
purchased,  was  the  one  so  located  by  West,  or  a  line  some 
seventeen  rods  west  of  it  at  the  north  end,  and  coming 
much  nearer  to  it  at  the  south  end,  and  which  appears  to 
have  been  run  by  Dodge  and  Stuntz.  Of  course,  the  find- 
ing of  the  one  or  the  other  to  be  the  true  line  would  make 
a  corresponding  difference  in  the  location  of  the  east  line  of 
the  seventy-four  acres  so  pnrohased,  which  is  the  partition 
line  here  in  dispute. 

These  statements  of  fact  are  sufScient  to  appreciate  the 
exceptions  to  certain  instructions  to  the  jury.  At  the  re- 
quest of  the  defendant,  the  jury  were,  in  effect,  told  that 
if  they  were  satisfied  from  the  evidence  that  the  survey 
made  by  Dodge  and  Stuntz  correctly  established  the  east 
line  of  the  plaintiff's  land  according  to  the  government  sur- 
vey, independent  of  all  agreements  between  the  parties,  then 
their  verdict  must  be  for  the  defendant,  unless  they  were 
further  satisfied  from  the  evidence  that  an  express  agree- 
ment was  entered  into  between  Pickett  and  Irion  that  they 
would  be  bound  by  the  boundary  line  between  the  east  and 
west  half  of  section  6  as  established  by  Mr.  West;  that  the 
mere  recognition  of  the  line  thus  established  by  West,  and 
the  building  of  the  partition  fence  and  road  fences  as  indi- 
cated, and  the  maintenance  of  the  same  by  the  plaintiff  and 
Irion  and  his  grantor  until  the  plaintiff  so  purchased  the 
seventy-four  acres,  was  not  such  evidence  of  an  express 
agreement  between  the  parties  as  would  justify  them  in 
finding  that  such  contract  was  made.  These  instructions 
may  well  have  led  the  jury  to  believe  that  the  parties  were 
not  bound  by  the  line  located  by  West,  unless  it  was  found 
from  the  evidence  that  Pickett  and  Irion  formally  entered 
inU>  an  express  contract  to  that  effect.  This  we  think  was 
Vol.  71  — 85 
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misleading.  Even  an  express  contract  may  be  inferred, 
and  hence  proved  by  circumstances.  Oeary  v.  Gearx/y  67 
"Wis.  248.  The  mere  acquiescence  by  adjoining  owners, 
through  mutual  ignorance  and  mistake,  in  a  supposed  divid- 
ing line,  and  the  building  of  a  fence  thereon,  is  not  con- 
clusive upon  the  parties.  Hass  v.  Plautz^  56  Wis.  105; 
Hacker  v.  fforlemus,  69  Wis.  280.  But  this  does  not  prevent 
such  parties,  when  the  location  of  the  true  line  is  in  dispute 
or  uncertain  or  knowingly  unascertained,  from  binding 
themselves  by  mutual  agreement,  either  alone  or  through 
the  agency  of  a  surveyor,  as  to  what  should  constitute  the 
true  location  of  such  line.  Voaburgh  v.  Teator^  32  N.  Y.  561; 
Toheyv.  Secor^  60  Wis.  310.  We  do  not  wish  to  be  under- 
stood, however,  as  holding  that  parties  can  only  bind  them- 
selves, in  such  cases  of  disputed,  uncertain,  or  unascertained 
location,  by  express  contract.  On  the  contrary,  we  think 
that  where  isuch  location  is  made  by  the  parties  concerned 
with  the  obvious  intention  of  making  it  the  permanent  line 
between  them,  and  the  same  is  continued  by  long  acquies- 
cence and  recognition  in  the  making  of  permanent  improve- 
ments, it  will  be  binding  upon  such  parties  without  any 
formal  agreement.  Jackson  v.  Van  Corlaer,  11  Johns.  123 
Brown  v.  CaldweU,  10  Serg.  &  R.  114,  13  Am.  Dec.  662 
Beecher  v.  Parmde^  9  Vt.  352,  31  Am.  Dec.  633;  George  tJ. 
Thornaa,  67  Am.  Dec.  616;  Clark  v.  Tabor,  28  Vt.  222 
Blair  v.  Smith,  16  Mo.  273;  Turner  v.  Baker,  64  Mo.  218 
McArthur  v.  Henry,  35  Tex.  801.  In  other  words,  the  con- 
clusiveness of  such  location  may,  in  certain  cases,  rest  upon 
the  doctrine  of  estoppel  in  pais,  rather  than  upon  contract. 
Ibid.  The  same  is  true  respecting  those  claiming  under 
such  parties.  Ibid.  This  must  be  so,  since  the  subsequent 
conveyances  to  those  claiming  under  Irion  should  be  con- 
strued  with  reference  to  the  actual  rightful  state  of  the 
property  at  the  time  they  were  respectively  executed. 
Whitney  v.  Robinson,  53  Wis.  309;  McMillan  v.  WehU,  55 
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Wis.  695.    That  was  ascertainable  by  extrinsic  evidence  in 
aid  of  such  construction.    Ihid. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Given,  Appellant,  vs.  The  Wisconsin  Odd  Fellows'  Mut- 
ual Life'  Insurance  Company,  Respondent. 

AprU  B-'AprU  17, 1888. 

Life  iruuranee:   Appointment  qf  beneficiary:  Iie7X)cation  by  death: 
Married  women:  Mutual  benefit  society, 

1.  TTnless  a  policy  of  life  insurance  points  out  to  whom  the  insurance 

money  shall  be  paid  in  case  the  beneficiary  die  before  the  assured, 
the  appointment  of  the  beneficiary  is  revoked  by  his  death.    This 
Tole  is  not  abrogated,  where  the  beneficiary  is  the  wife  of  the 
*    assured,  by  sec.  2347,  R.  S. 

2.  The  by-laws  of  a  mutual  benefit  company  provided  that  on  the 

death  of  a  member  'Uhe  person  designated  before  death,  or  his 
widow,  child,  or  children,  mother,  si§ter  or  sisters,*'  etc.,  "as  the 
case  may  be,  and  in  the  order  named,"  should  receive  the  insur- 
ance. One  Q.,  a  member,  directed  that  his  insurance  be  paid 
to  S.,  his  wife.  S.  died,  and  G.  thereafter  married  the  plaintiff, 
whom  on  his  death  he  left  surviving.  Held,  that  the  appointment 
of  S.  as  beneficiary  was  revoked  by  her  death,  and  the  insurance 
was  payable,  under  the  by-laws,  to  the  plaintiff. 
8.  It  is  not  probable  that  sec.  2347,  B.  S.,  wad  intended  to  affect  an 
insurance  by  a  purely  benevolent  association  upon  the  life  of  a 
member  for  the  benefit  of  those  dependent  upon  him. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

The  defendant  is  an  incorporated  company  carrying  on 
the  business  of  life  insurance  on  the  mutual  beuefit  plan, 
bat  confines  its  membership  to  members  in.good  standing 
in  the  Independent  Order  of  Odd  Fellows  in  this  state, 
and  certain  female  relatives  of  Odd  Fellows,  and  grants 
insurance  for  the  benefit  of  the  families  of  the  insured. 
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The  rules  and  by-laws  of  the  company  provide  that  any 
member  thereof  ^^  may,  at  any  time  before  his  or  her  death, 
notify  the  secretary,  in  writing,  to  whom  his  or  her  insur- 
ance shall  be  paid  after  his  or  her  death,  which  notice  the 
secretary  shall  keep  on  file  in  his  office,  and  in  all  such 
cases  the  said  insurance  shall  be  paid  dire<;tly  to  the  person 
designated  in  such  notice."  It  is  further  provided  therein 
that,  on  the  death  of  the  member,  ^^  the  person  designated 
before  death,  or  his  widow,  child  or  children,  mother,  sister 
or  sisters,  father,  brother  or  brothers,  as  the  case  may  be, 
and  in  the  ardef*  named,  if  not  otherwise  directed  by  the 
deceased  previous  to  death,  shall  receive,  out  of  the  funds 
of  the  company,  .  .  .  the  sum  of  tl,000,  ninety  days 
after  due  proof  of  death."  And,  further :  *'  If  the  deceased 
member  leaves  no  such  relatives,  nor  any  direction  for  the 
payment  of  the  money,  the  company  shall  pay  the  expenses 
of  his  burial,  if  there  be  sufficient  funds,  and  any  surj^lus 
shall  be  paid  to  the  lodge  of  which  deceased  was  a  member, 
to  be  placed  in  the  widow  and  orphan's  fund  of  such 
lodge." 

One  Simeon  8.  Given  was  a  membar  of  such  company, 
and,  at  the  time  of  his  death,  held  a  valid  certificate  of 
such  membership.  When  the  certificate  was  issued  to  hini,  . 
be  directed,  in  due  form,  that  the  insurance  be  paid  to 
*'  Sarah  Given,  my  wife."  He  never  changed  or  recalled 
such  direction.  He  became  a  member  of  the  company  in 
1881.  His  wife,  Sarah  Given,  died  in  1884.  March  9, 
1885,  he  married  the  plaintiff,  Lizzie  Oiven.^  and  December 
20,  1885,  died,  leaving  surviving  him  his  widow,  the  plaint- 
iff, and  two  children  by  his  wife  Sarah.  A  child  of  the 
last  marriage  was  bom  March  1,  1886,  and  is  still  living. 
The  defendant  refuses  to  pay  the  insurance  money  to  the 
plaintiff,  and  she  brings  this  suit  to  recover  it. 

The  foregoing  facts,  and  all  the  other  facts  essential  to 
show  the  liability  of  the  company  for  the  insnranoe  on  the 
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life  of  Simeon  8.  Given,  are  alleged  in  the  complaint.  The 
coart  sustained  a  general  demurrer  to  the  complaint,  and 
from  the  order  in  that  behalf  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  WhUman  dh 
Spencer  and  John  Bottensek,  and  oral  argument  by  Mr. 
BoUenseh  They  contended,  inter  aliay  that  it  is  a  well* 
established  rule  respecting  beneficiaries  of  insurance  in  the 
matoal  benefit,  co-operative,  or  assessment  insurance  asso- 
ciations, that  whenever  the  charter,  by-laws,  or  certificate 
of  membership  authorizes  the  insured,  without  the  knowL 
edge  or  consent  of  the  beneficiary  already  named,  to  change 
the  beneficiary  of  such  insurance,  then  such  beneficiaries 
have  no  vested  right,  no  property,  but  an  expectancy  only 
in  such  insurance,  during  the  life-time  of  the  insured,  which 
expectancy  ceases  and  becomes  naught  on  the  death  of  the 
beneficiary  leaving  the  insured  surviving,  and  the  insured 
himself  has  no  other  right  in  that  respect  than  that  of  a 
mere  power  of  appointment  of  beneficiary.  Gentry  v.  S.  Z. 
K.  of  E.  20  Cent.  L.  J.  393,  and  notes;  JHchmond  v.  John- 
son,  28  Mmn.  447;  HeUenhergv.  Diet.  No.  i,  I.  O.  of  B.  B. 
94  N.  Y.  680;  Arthur  v.  Odd  Fellow^  B.  A.  29  Ohio  St. 
557;  Masonic  Mutual  R.  A.  v.  McAuley^  10  Wash.  L.  E. 
124,  2  Mac  key,  70.  When  the  charter  of  the  company  or 
the  contract  of  insurance  itself  prescribes  the  persons  or 
classes  of  persons  who  shall  receive  the  insurance,  and  the 
order  in  which,  in  case  of  the  death  of  some,  the  others 
shall  take,  then  the  contract  controls,  and  the  insurance 
must  be  paid  to  such  beneficiaries  only  and  in  the  precise 
order  named.  Arthur  v.  Odd  Fdlowff  B.  A.  29  Ohio  St. 
657;  Masonic  MuttuU  JR.  A.  v.  McAtUey,  10  Wash.  L.  R. 
124;  2  Mackey,  70;  Ballou  v.  OiUy  50  Wis.  614;  Gentry  v. 
&  L.  K.  of  1^.  20  Cent.  K  J.  398. 

For  the  i^espondent  there  was  a  brief  by  Gregory ^  Bird  cfe 
Oregoryy  and  oral  argument  by  Mr.  Geo.  W.  Bird.  To  the 
point  that  the  effecting  of  the  insurance  payable  to  Sarah 
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Given  vested  in  her  an  actual  subsisting  interest  therein, 
which,  upon  her  death,  unrevoked  by  the  assured,  passed 
to  her  two  minor  children  and  heirs  at  law,  and  the  assured 
having  died  without  having  designated  any  other  person  as 
the  beneficiary,  the  sum  due  was  payable  to  said  children, 
they  cited,  Foster  v.  Gile,  60  Wis.  603;  Continental  L.  Ins. 
Co.  V.  Wehh.i^  Ala.  688;  Drake  v.  Stone,  68  id.  133;  TTiW- 
iams  V.  Williams^  68  id.  406 ;  Waldrom  v.  Waldroin^  76  id. 
285 ;  Continental  L.  In%.  Co.  v.  Palmer^  42  Conn.  60 ;  Phxmix 
Mut.  L.  Ins.  Co.  V.  Dunham,  46  id.  79;  Libly  v.  Libbij,  37 
Me.  359;  Hutson  v.  Merrifield,  61  Ind.  24;  Harley  v.  Heist, 
86  id.  196;  Lochwood  v.  Bishop,  61  How.  Pr.  221;  Hull  v. 
Hull,  62  id.  100;  Zee  v.  Page,  8  Ky.  Law  Eep.  602;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Fish,  59  N.  H.  126;  Goodrich  v. 
Treat,  3  Colo.  408;  Myers  v.  Keystone  M.  L.  Ins.  Co.  27 
Pa.  St.  268;  Anderson's  Estate,  85  id.  202;  Bicker  v.  Char- 
ter Oak  L.  Ins.  Co.  27  Minn.  193;  Fletcher  v.  Collier,  61  Ga. 
663;  Olmstead  v.  Masonic  Mut.  B.  S.  87  Kan.  93;  Day  v. 
Case,  43  Hun,  179. 

Lyon,  J.  The  defendant  company  concedes  its  liability 
to  pay  the  insurance  on  the  life  of  Simeon  S.  Given,  and  that 
the  complaint  sufficiently  shows  such  liability,  but  claims 
that  the  same  is  payable  to  the  legal  representative  of  the 
deceased  Sarah  Given,  and  not  to  the  plaintiff.  Whether 
it  is  so  payable  is  the  only  question  raised  by  the  demurrer 
to  the  complaint.  The  question  was  very  fully  and  ably 
argued  by  the  respective  counsel,  and  numerous  authorities 
bearing  upon  it  were  cited  and  discussed  by  them.  We  find 
it  unnecessary  to  consider  these  authorities  at  length,  for 
the  reason  that  the  question  has  already  been  decided  by 
this  court  in  Foster  v.  Gile,  60  Wis.  603. 

In  that  case  a  policy  of  insurance  had  been  issued  by 
the  Penn  Mutual  Insurance  Company  of  Pennsylvania  on 
the  life  of  one  Walter  H.  Ballon,  and  by  the  terms  of  the 
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policy  the  insurance  money  was  payable  to  the  two  children 
of  the  insured,  named  therein,  in  equal  shares,  and  to  ^'  their 
guardians,  executors,  administrators,  or  assigns."  Both  ben- 
eflciaries  died  before  their  father.  Ballou  died  without  mak- 
ing any  change  in  the  beneficiaries  named  in  the  policy. 
The  contest  was  between  the  administrator  of  the  insured 
and  the  administrator  of  the  beneficiaries.  It  was  held  that 
the  administrator  of  the  beneficiaries  was  entitled  to  the 
insurance  money,  on  the  sole  ground  that  the  same  was 
made  payable,  not  only  to  them,  but  to  "  their  guardians, 
executors,  administrators,  or  assigns."  The  rule  there  laid 
down  is  that,  unless  the  policy  points  out  to  whom  the  in- 
surance money  shall  be  paid  in  case  the  bciieficiary  die 
before  the  insured,  the  appointment  of  the  beneficiary  is 
revoked  by  his  death.  It  was  so  held  in  analogy  to  the 
rules  relating  to  lapsed  legacies.  Had  the  words  "  their 
guardians,  executors,  administrators,  or  assigns,"  or  equiva- 
lent words,  been  omitted  from  the  clause  of  the  policy  nam- 
ing the  beneficiaries,  the  judgment  would  have  been  that 
the  administrator  of  the  insured  was  entitled  to  the  money. 
The  question  was  very  carefully  and  fully  considered  in 
that  case ;  and  although  there  was  some  difference  of  opinion 
between  the  members  of  the  court,  the  judgment  must  be 
taken  as  a  settlement  of  the  question  in  this  state  until  the 
role  is  changed  by  competent  authority. 

In  the  case  of  BaUou  v.  Oile^  50  Wis.  614,  there  were  no 
words  of  inheritance  or  transmission  in  the  appointment  of 
a  beneficiary,  and  hence  the  case  might  as  well  have  been 
decided  upon  the  rule  of  Foster  v,  Gile.  Probably  it  would 
have  been  but  for  the  difference  in  the  opinions  of  the  jus- 
tices in  the  latter  case.  Ballou  v,  Oile  was  a  case  of  insur- 
ance in  a  benevolent  company,  under  whose  rules  the  money 
was  payable  only  to  those  dependent  upon  the  insured.  If 
no  such  persons  survived  the  insured,  the  insurance  lapsed, 
and  the  liability  of  the  company  therefore  ceased.     So  the 
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judgment  in  that  case  went  upon  the  restrioted  liability  of 
the  insurer,  because  we  could  all  concur  in  placing  it  upon 
that  ground. 

Our  attention  was  called  by  counsel  to  sec.  2347,  R.  S.,  as 
sustaining  the  contention  of  the  company.    It  is  not  prob- 
able that  the  section  was  intended  to  affect  an  insurance  by 
a  purely  benevolent  association  upon  the  life  of  a  member 
for  the  benefit  of  those  dependent  upon  him.    In  such  case 
it  would  seem  that  the  beneficiaries  appointed  by  the  char- 
ter or  by-laws  of  the  association  would  be  entitled  to  the 
insurance  money,  even  though  the  insured  member  may 
have  attempted  to  appoint  a  different  beneficiary.     But, 
however  this  may  be,  we  do  not  think  the  statute  (were  it 
here  applicable)  would  take  this  case  out  of  the  rule  of 
Foster  v.  Oile.     Certainly  it  would  not,  unless  it  vested  in 
the  original  beneficiary,  Sarah  Given,  the  absolute  right  to 
the  insurance  money  as  her  separate  property  or  estate. 
That  a  statute  which,  in  principle,  was  like  sec.  2347,  did 
not  work  such  a  result,  was  held  by  this  court  in  Kerman 
V.  Howard,  23  Wis.  108. 

Applying  the  rule  of  Foster  v,  Gile  to  the  present  case, 
the  death  of  the  wife,  Sarah  Given,  during  the  life  of  the 
insured,  abrogated  the  direction  that  the  insurance  money 
be  paid  to  her,  and  left  it  to  be  paid  to  the  person  entitled 
thereto  under  the  rules  and  by-laws  of  the  company.  That 
person  is  the  widow  of  the  insured,  the  plaintiff  in  this  ac- 
tion. It  follows  that  the  complaint  states  a  cause  of  action 
in  her  favor,  and  hence  that  the  demurrer  thereto  should 
have  been  overruled. 

By  the  Court, —  The  order  sustaining  the  demurrer  is  re- 
versed, and  the  cause  will  be  remanded  with  directions  to 
the  circuit  court  to  overrule  the  demurrer. 

See  note  to  this  case  bj  J.  R.  Berryman  in27  Am.  Law  Reg.  874, 877.— 
Bkp. 
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Johnson,  Respondent,  vs.  Thb  Ashland  Watbb  Company, 

Appellant. 

ApHl ;?— April  17,  1888. 

Master  and  Servant.    (IJ  Temporary  and  gratuitous  servioe.    (9) 
Failure  to  employ  sufficient  number  of  men, 

1.  One  who  at  the  request  of  the  man  in  charge  temporarily  assists  in 
defendant's  work,  not  expecting  any  pay,  is,  for  the  time  being,  a 
servant  of  the  defendant  and  entitled  to  the  same  protection  as 
any  other  servant. 

d.  "When  the  failure  to  employ  a  sufiScient  number  of  men  to  perform 
a  particular  work  in  a  reasonably  safe  manner  is  the  proximate 
cause  of  an  injury  to  a  servant  engaged  in  such  work,  the  master 
is  liable  unless  the  servant  may  fairly  be  said  to  have  assumed  the 
risk  incident  to  carrying  on  the  work  with  an  insuificient  number 
of  men. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Tatlob  as  a  part  of  the  opinion:    . 

Action  to  recover  damages  for  personal  injury  sustained 
by  the  plaintiff  while  in  the  employ  of  the  defendant.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  by  the  circuit  court,  and  from 
the  order  overruling  it  defendant  appeals  to  this  court 
The  following  is  the  substance  of  the  complaint. 

First  The  complaint  alleges  that  the  defendant  is  a  cor- 
poration, under  the  name  stated  in  the  title  of  the  action. 

Second.  That  John  Johnson  and  G.  W.  Furville  made  an 
oral  contract  with  the  defendant  to  dig  a  ditch  in  Water 
street,  in  the  town  of  Ashland,  for  a  stipulated  price  per 
foot;  that  such,  ditch  was  a  part  of  the  work  necessary  for 
the  construction  of  the  water- works  the  defendant  was  con- 
structing under  its  charter. 

Third.    That  plaintiff  was  employed  by  said  John  John- 
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son  and  G.  W.  Furville,  and  engaged  in  digging  said  ditch, 
on  the  14th  day  of  October,  1885,  and  that  at  the  same 
time  the  defendant  was  engaged  in  the  work  of  calking 
and  laying  iron  pipes  in  the  ditch  which  plaintiff  was  en- 
gaged in  digging;  that  one  W.  C.  Pooley  was  the  superin- 
tendent of  said  defendant,  and  as  such  superintendent  had 
charge  of  the  said  work  of  calking  and  laying  iron  pipes, 
and  employed  men  to  do  such  work ;  that  on  said  14:th  day 
of  October  George  Gandsey  and  several  other  men  were 
engaged  in  calking  and  laying  pipes,  under  the  direction  of 
said  Pooley,  superintendent,  etc. ;  and  that  when  said  Pooley 
was  not  present  personally  directing  and  superintending 
said  work  the  said  George  Gandsey  was  authorized  by  said 
Pooley  to  have  control  of  the  work  and  of  the  men  who 
were  assisting  in  said  work. 

Fourth.  That  while  plaintiff  was  engaged  in  digging  said 
ditch,  and  said  Gandsey  was,  during  the  absence  of  said 
Pooley,  engaged  in  calking  said  iron  pipes,  the  said  Gandsey 
called  the  plaintiff  and  directed  him  to  raise  one  of  the 
pipes  upon  which  the  said  Gandsey  was  working;  that  the 
plaintiff  responded  to  the  request  and  instructions  of  said 
Gandsey,  and  raised  one  end  of  said  pipe;  and  that  while 
the  plaintiff  was  so  obeying  the  directions  of  said  George 
Gandsey,  without  any  fault  or  neglect  on  his  part,  the  said 
iron  pipe  rolled  from  the  blocks  upon  which  it  lay,  and  fell 
upon  the  plaintiff,  breaking  his  leg  and  causing  other  severe 
injuries. 

The  remainder  of  the  complaint  is  as  follows:  "That 
the  tools,  implements,  and  apparatus  with  which  the  defend- 
ant was  doing  said  calking  at  that  time  and  place  were  de- 
fective and  unsafe,  and  said  work  was  performed  in  an  im- 
proper and  unsafe  manner,  of  all  of  which  plaintiff  had 
no  knowledge.  That  in  doing  said  calking  at  the  time 
plaintiff  was  injured  as  aforesaid,  the  defendant  and  its 
servants  carelessly  and  negligently  laid  the  iron  pipes  upon 
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shingle  blocks;  and  when  said  pipes  were  so  placed  upon 
shingle  blocks  they  were  insecure  and  were  liable  to  rolloflf 
at  any  time.     That  while  the  said  pipes  were  so  placed  upon 
shingle  blocks  it  was  unsafe  fo  work  upon  them  or  move 
them,  and  that  two  men  could  not  properly  and   safely 
handle  and  work  upon  said  pipes  when  the  said  pipes  were 
placed  as  above  mentioned,  of  all  of  which  plaintiff  had 
no  knowledge.    In  doing  said  work  of  calking  and  laying 
iron  pipes  it  was  the  defendant's  duty  to  this  plaintiff  to  use 
proper  and  safe  tools,  implements,  and  apparatus,  and  to  em- 
ploy a  suflBcient  number  of  servants  to  do  said  work  in  a  safe 
and  proper  manner,  and  to  use  due  care  in  all  respects  in  doing 
said  work;  but  the  defendant  failed  to  perform  its  said  duty 
in  so  much  that  it  did  not  furnish  and  use  proper  and  safe 
tools,  implements,  and  apparatus,  and  that  it  did  not  keep 
and  use  a  suflBcient  number  of  servants  to  do  said  work  in 
a  safe  and  proper  manner,  by  reason  whereof,  and   by 
reason    of   the    negligence  of    defendant's  said    servant, 
George  Gandsey,  plaintiff  was  injured  as  aforesaid,  to  his 
damage  $3,000." 

For  the  appellant  the  cause  was  submitted  on  a  brief  by 
Tomhins  <&  Merrill,  They  contended  that  the  demurrer 
to  the  complaint  should  have  been  sustained  because  it  ap- 
pears by  such  complaint  that  the  plaintiff  was  a  mere  vol- 
unteer, and  the  defendant  owed  no  duty  to  him  in  the 
premises.  The  precise  danger  in  the  handling  of  the  iron 
pipe  in  question  was  plain  and  apparent  and  must  have  been 
known  to  the  plaintiff,  and  he  must  be  held  to  have  as- 
sumed such  known  risks.  Such  being  the  case,  he  cannot 
maintain  an  action  against  the  defendant  even  if  the  rela- 
tion of  such  master  and  servant  were  shown  to  exist  between 
them.  KeUy  v.  C,  M.  cfe  St.  P.  R.  Co.  53  Wis.  74;  Nay^ 
lorv.  G.  <&  N.  W.  R.  Co.  id.  661;  Behm  v.  Armour,  58  id. 
1.    Moreover,  if  the  relation  of  master  and  servant  is  held 
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to  exist,  the  injury  was  oaused  by  the  negligeooe  of  a  fel- 
low servant,  and  the  master  is  not  liable. 
A.  E.  Dtxariy  for  the  respondent. 

Taylob,  J.  It  is  claimed  by  the  learned  counsel  for  the 
appellant  that  the  complaint  does  not  state  a  cause  of  ac- 
tion because  it  shows  that  the  plaintiff  was  a  mere  volun- 
teer in  the  work  in  which  he  was  engaged  *at  the  time  he 
received  his  injury.  Under  the  allegations  of  the  complaint, 
the  plaintiff  was  engaged  in  the  defendant's  work  at  the 
request  of  the  man  in  charge  of  tlie  work ;  and,  although 
it  may  be  said  that  his  employment  was  for  a  mere  tempo* 
rary  purpose,  and  that  the  plaintiff  was  not  expecting  any 
pay  for  the  work  done,  and  in  that  sense  the  employment 
was  voluntary,  still,  being  in  the  defendant's  employment 
at  the  request  of  its  servant  or  foreman,  he  was  not  a  tres- 
passer, and  he  was,  for  the  time  being,  the  servant  of  the 
defendant,  and  entitled  to  the  same  protection  as  any  other 
servant  of  the  defendant,  and  probably  subject  to  the  same 
risks  of  injury  from  the  negligence  of  his  fellow-servants. 
This  seems  to  be  the  rule  established  by  the  authorities,  and 
is  supported  by  considerations  of  justice.  Elwell's  Evans 
on  Agency,  682;  Wood  on  Mast.  &  Serv.  909,  sec.  455; 
Degg  v.  M.  E,  Co.  1  Hurl.  &  N.  773;  PoUei*  v.  Faulkner,  31 
Law  J.  Q.  B.  30;  Warburton  v,  G.  W.  R.  Co.  L  R.  2  Exch. 
30,  36  Law  J.  Exch.  9;  WiggeU  v.  Fox,  11  Exch.  832;  Abror 
ham  V.  Reynolds,  6  Jur.  (N.  S.),  53;  Flower  v.  P.  R.  Co.  69 
Pa.  St.  210;  New  Orleans,  J.  dk  Q.  N.  R.  Co.  v.  Harrison,  48 
Miss.  112,  12  Am.  Rep.  356;  Street  R.  Co.  v.  Bolton,  43 
Ohio  St.  224,  226. 

Conceding  that  the  complaint  shows  that  the  plaintiff 
stood  in  the  relation  of  a  servant  or  employee  of  the  de- 
fendant at  the  time  the  accident  happened,  does  it  state 
other  facts  which,  if  proved  on  the  trial,  would  make  the 
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defendant  responsible  to  him  in  damages  for  the  injury  re- 
ceived? We  think  this  question  should  be  answered  in  the 
affirmative.  Laying  ont  of  view  all  other  allegations  in  the 
complaint,  the  allegations  contained  in  the  last  paragraph 
thereof  are  sufficient  to  make  out  his  cause  of  action.  If 
he  proves  on  the  trial  that  his  injury  resulted  from  the  de- 
fendant's failure  to  employ  a  sufficient  number  of  men  to 
do  the  work  in  a  safe  and  proper  manner,  and  by  reason 
of  such  want  of  men  he  was  injured,  then  he  is  prima  facie 
entitled  to  recover. 

The  courts  have  uniformly  held  that  it  is  a  duty  which 
the  employer  owes  his  servants,  when  set  to  do  any  partic- 
nl^r  work,  that  he  shall  provide  a  sufficient  number  of  men 
to  do  the  work  in  a  reasonably  safe  manner/  This  duty  is 
placed  on  the  same  ground  which  requires  the  employer  to 
furnish  safe  implements  and  appliances  for  doing  the  work 
and  a  reasonably  safe  place  in  which  the  work  is  to  be  done. 
Wood,  in  his  work  on  Kailway  Law  (Vol.  3,  p.  1487,  sec. 
381),  says:  "The  term  'appliances'  of  the  business  em- 
braces not  only  machinery,  premises,  and  all  the  implements 
of  every  kind  used  in  and  about  the  business,  but  also  the 
persons  employed  to  operate  them ;  and  the .  master  must 
furnish  a  sufficient  number  of  persons  competent  to  perform 
the  labor  safely ;  and,  when  the  failure  to  employ  a  suffi- 
cient number  of  hands  to  perform  the  particular  service  is 
the  proximate  cause  of  the  injury,  the  master  is  liable  unless 
the  servant  may  fairly  be  said  to  have  assumed  the  risk  in- 
cident thereto."  This  is  a  reasonable  and  just  rule,  and  has 
been  approved  by  all  the  courts  in  which  the  question  has 
been  raised,  except  in  cases  where  the  employee  knew  at 
the  time  that  there  was  a  want  of  suEQcient  help,  and,  not- 
withstanding such  knowledge,  entered  into  the  employ- 
niOTt.  Flike  v.  B.  &  A.  JR.  Co.  63  N.  T.  649,  654;  Bayes 
V.  W.  JR.  Corp.  8  Ouflh,  270;  JIfad  R.  db  L.  K  R.  Co.  v. 
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Barber,  5  Ohio  St.  641,  563;  Skipp  v.  E.  G.  R.  Co.  9  Exch. 
223;  Booth  u  B.  ds  A.  R.  Co.  73  N.  Y.  39. 

The  facts  stated  in  the  complaint  negative  any  presump- 
tion that  the  plaintiff  was  aware  of  the  fact  that  there  was 
a  want  of  sufficient  men  to  perform  the  work  safely,  which 
he  was  snddenly  called  upon  to  assist  in  doing.  It  cannot 
be  said,  therefore,  from  the  facts  stated  in  the  complaint 
that  the  plaintiff  assumed  the  dangers  incident  to  carrying 
on  the  work  with  an  insufficient  number  of  men.  We  think 
the  complaint  states  a  good  cause  of  action,  and  the  de- 
murrer to  the  same  was  properly  overruled. 

By  the  Court. —  The  order  of  the  circuit  court  appealed 
from  is  affirmed,  and  the  cause  is  remanded  for  further  pro- 
ceedings. 

See  note  to  this  case  in  87  N.  W.  Rep.  828.— Rep. 


Olson,  Eespondent,  vs.  The  Citt  of  Chippewa  Falxs,  Ap- 
pellant. 

April  g  —  AjprU  17, 1888. 

Municipal  corporations:  Defective  street:   Unguarded  precipice:   Un- 
manageable horses:  Proximate  cause  of  injury. 

Horses  ordinarily  quiet  and  steady,  attached  to  a  wagon,  were  stand- 
ing'in  a  public  street,  when  they  became  suddenly  frightened  and 
unmanageable  and  backed  the  wagon  over  a  steep  embankment 
within  the  limits  of  the  street,  which  had  negligently  been  left  un- 
guarded by  the  city,  and  the  plaintiff,  who  was  in  the  wagon,  was 
injured.  Held,  that  in  the  absence  of  contributOTy  negligence  the 
city  is  liable  for  the  injury.  The  frightened  and  unmanageable 
condition  of  the  horses  was  not  such  an  independent  cause  of  Uie 
injury  as  to  prevent  a  recovery. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Action  to  recover  damages  for  personal  injuries  and  the 

loss  of  personal  property  sustained  by  reason  of  the  defect- 
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Th  ^^^   ^xisafe  condition  of  a  highway  in  defendant  city. 
^x^ot^  will  suflBciently  appear  from  the  opinion. 


,.     \  tho  close  of  the  trial  the  jury  returned  a  general  ver- 

'ct  iix  f  a,vor  of  the  plaintiff,  'assessing  her  damages  at  $650; 

,  .   ^    special  verdict  as  follows:  (1)  "  Question.  "Was  the 

'^^^^y  at  the  place  of  the  accident  in  a  condition  of  in- 

sutfloioncy?  Armoer.   Yes.     (2)  Q.  Was  Mr.  Walker  in  the 

^^^^    of  ordinary  care  in  leaving  the  team  in  front  of 

,     ^^ni,  in  charge  of  the  plaintiff,  in  the  manner  and  under 

^^.^***Ciurastances  he  did?    A.  Yes.     (3)  Q.  Did  the  team, 

Y^     ^   i^  the  plaintiflPs  charge,  become  unmanageable?    A. 

|.j^    *         <14)  Q,  If  you  answer  *  yes '  to  the  last  above  ques- 

*    ^id  the  team  become  more  than  momentarily  unman- 

^^      '^l^?  A.  No.   (5)  Q.  Did  the  plaintiflf  exercise  ordinary 

x^a^  _    ^^  making  proper  efforts  to  arrest  the  backing  of  the 

*^^^      A  Yes." 

^^^       ^*^^to  the  judgment  entered  on  the  verdict,  in  favor  of 

-j^^^aintiflF,  the  defendant  appeals. 

g^      ^^^  the  appellant  there  was  a  brief  signed  hjJ.A.  Ander- 

^     >  ^ity  attorney,  and  oral  argument  by  J.  J.  Jenkins.   They 

Yv    ^^^ded  that  the  fright  and  unmanageable  condition  of 

^  t^am  constituted  the  primary  cause  of  the  accident,  for 

^  u\ch  the  city  would  be  in  nowise  responsible.    Houfe  v. 

^^Iton,  29  Wis.  296;  Kelley  v.  Fond  du  Lao,  31  id."l79; 

^oore  V.  Allot,  32  Me.  46;  Taylor  v.  Wolurn,  130  Mass. 

^^9.    It  being  established  that  the  unmanageableness  of  the 

^^5im  was  not  in  any  manner  chargeable  to  the  defendant, 

^^ere  can  be  no  recovery  even  though  the  driver  was  in  no 

^^ult.     Marlle  v.   Worcester,  4  Gray,  401-2;  Murdoek  v. 

^Varwick,  id.  180;  RoweU  v.  Lowell,  7  id.  102;  Titxis  v. 

^orthlridge,  97  Mass.  264;  Houfe  v.  Fulton,  29  Wis.  305-7; 

^ackson  v.  BeUevieu,  30  id.  258;  May  v.  Princeton,  11  Met. 

444;  KeUey  v.  Fond  du  Lac,  31  Wis.  179.    It  is  the  duty  of 

the  traveler  to  remain  in  the  traveled  portion  of  the  high- 

tvay,  and  if  he  leaves  the  same  and  injury  ensues  he  cannot 
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recover.  KeUey  v.  Fond  du  Lac^  21  Wis.  186-7;  Syke%  r. 
Pawlety  43  Vt  446.  Where  the  plaintiflTs  unskilfulness  or 
negligence  primarily  contributes  to  the  injury,  a  recovery  is 
barred.  May  v.  Princeton^  11  Met.  442;  Delan^v.  M.  cfe 
St.  P.  P.  Co.  33  Wis.  75;  Poms  v.  Dudley ^  4  Allen,  560; 
Otis  V.  JanesvUlCy  47  Wis.  423 ;  Gronin  v.  Ddavan^  50  id.  375 ; 
RoweU  V.  Lowell^  7  Gray,  100 ;  Stichney  v.  Salem^  3  Allen, 
374.  And  the  question  of  want  of  care  and  unskilfulness  is 
not  one  for  the  jury  when  it  is  plainly  the  cause  of  the  ac- 
cident. Achtenhagen  v.  Watertown,  18  Wis.  831;  Hill  v. 
New  Haven,  37  Vt.  501;  Barber  v.  Essex,  27  id.  62;  Teipel 
V.  EUsendegen,  44  Mich.  461;  PzoUa  v.  M.  G.  R.  Co.  54 
id.  273. 

Arthur  Ooughy  for  the  respondent,  argued,  among  other 
things,  that  the  highway  was,  as  found  by  the  jury,  "in  a 
condition  of  insuflSciency."**  Palmer  v.  Andover,  2  Cush. 
600;  Hayden  v.  Attlehoroughy  7  Gray,  338;  Pittstonv.  Hart, 
89  Pa.  St.  389;  Stevens  v.  Boxford,  10  Allen,  25;  Chicago  «. 
OaUagher,  44  111.  295 ;  Wilson  v.  Atlanta,  60  Ga.  473 ;  Alyer 
V.  Lowell,  3  Allen,  402;  Adams  v.  Natick,  13  id.  429;  Davis 
V.  Hill,  41  N.  H.  329;  Prideaux  v.  Minetml  Point,  43  Wis. 
614,  523;  Wheeler  v.  Weatport,  30  id.  392;  Hart  v.  Bed 
Cedar,  63  id.  634, 641.  To  the  point  that  there  was  no  neg- 
ligence on  the  part  of  the  plaintiff,  and  that  the  question  of 
negligence  was  for  the  jury,  he  cited  Britton  v.  Gumming- 
ton,  107  Maas.  347;  Kenney  v.  Cohoes,  100  N.  T.  623;  Black 
V.  Brooklyn  City  R.  Go.  108  N.  Y.  640;  Hull  v.  Kansas  City, 
54  Mo.  598;  Cohh  v.  Standish,  14  Me.  198;  Origgs  v.  Flecken- 
stein,  14  Minn.  81 ;  Albert  v.  B.  S.  R.  Go.  2  Daly,  389 ;  Myers 
ff.  I.  <&  St.  L.  R.  Co.  113  m.  386;  Pool  v.  C,  M  dk  St.  P. 
R.  Co.  56  Wis.  227;  Stilling  v.  Thorp,  54  id.  528. 

Orton,  J.  The  facts  of  this  case  appear  to  be  substan- 
tially and  briefly  these:  Prairie  street  of  said  city  passes 
over  a  bridge  that  spans  quite  a  large  stream  of  water, 
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called  "Duncan  Creek,"  in  a  northwesterly  direction  to- 
wards the  country.    About  forty-five  feet  from  the  north 
end  of  the  bridge  is  a  large  flouring-raill,  called  the  "  Star 
Mills;"  and  running  from  the  corner  of  the  bridge  to  the 
end  of  the  mill  in  a  somewhat  circular  form  is  the  steep  em- 
bankment of  the  creek,  twenty  feet  above  the  water  (which 
is  about  three  feet  deep),  within  the  boundary  of  the  street, 
and  about  twenty  feet  from  its  center.     The  surface  of  the 
street  descends  towards  this  embankment,  and  the  embank- 
ment is  entirely  unguarded  by  fence,  wall,  or  other  barrier. 
The  street  passes  on  in  front  of  the  mill,  the  platform  of 
which  is  within  the  street,  and  then  passes  on  towards  the 
country.     A  man  by  the  name  of  Walker,  who  lives  several 
miles  in  the  country,  and  a  farmer,  had  been  to  the  city  on 
business  with  a  two-horse  team  and  wagon.    The  plaintiflP, 
who  was  a  Norwegian  girl  about  thirty  years  of  age,  and 
quite  lately  an  emigrant  from  Norway,  stout  and  healthy, 
was  being  carried  by  the  said  Walker  to  his  home  for  the 
purpose  of  becoming  his  servant.     She  sat  on  the  seat  with 
him  when  they  passed  over  said  bridge  and  stopped  in  the 
street  in  front  of  the  mill,  where  he  got  out  to  go  into  the 
mill  on  some  business  of  his  own,  and  left  the  plaintiff  in  the 
wagon  holding  the;  team,  with  the  rear  end  of  the  wagon 
towards  the  embankment,  when  suddenly,  without  the  least 
warning,  the  horses  became  frightened  at  something  about 
the  mill,  perhaps  a  corn-sheller,  which  suddenly  appeared  to 
them  with  motion  and  noise,  immediately  in  front,  and  as 
suddenly  they  backed  the  wagonover  the  embankment  into 
the  creek,  by  which  the  plaintiff  was  seriously  injured,  and 
came  near  losing  her  hfe.    The  team  was  an   ordinarily 
quiet  and  steady  team,  and  not  unusually  skittish  or  restless. 
The  plaintiff  did  what  she  could  in  the  sudden  emergency 
to  keep  the  team  from  backing,  but  failed.    The  street  as  it 
leaves  the  bridge  and  passes  in  front  of  the  mill  is  consider- 
Vou  71—86 
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ably  narrower  thap  the  other  streets  of  the  city,  and  less 
than  four  rods  wide. 

It  is  common  observation  that  people  having  business  at 
such  a  mill  leave  their  teams  standing  in  front  of  it,  as 
Walker  did,  and  that  any  team  of  horses,  however  steady 
and  well  broken,  is  liable  to  become  frightened  suddenly  by 
some  object  in  front,  and  begin  to  back  away  from  the  ap- 
parent danger;  and  that  when  any  such  team  begins  to 
back  it  is  extremely  difficult  if  not  impossible  to  stop  them 
within  the  distance  of  twenty  feet,  and  even  whipping  may 
not  do  it.    This  was  an  extremely  dangerous  place  in  the 
street,  and  the  negligence  of  the  city  authorities  in  not 
guarding  such  an  embankment  by  some  proper  barrier  is  ap- 
parent.   But  the  jury  were  allowed  by  the  court  to  view  this 
place  and  surroundings,  and  this  court  would  be  unable  to 
revise  their  findings  on  the  condition  of  the  place.     All  the 
exceptions,  except  that  to  the  admission  of  improf>er  testi- 
mony, relate  to  the  merits  of  the  case,  such  as  refusing  a 
nonsuit,  refusing  to  instruct  the  jury  to  find  for  the  defend- 
ant, and  to  grant  a  new  trial.     The  evidence  admitted 
against  objection  related  to  the  repair  of  the  defect  com- 
plained of,  by  placing  a  barrier  at  the  precipice  to  keep 
teams  from  backing  over  since  the  accident,  and  thai  the 
jury  must  have  seen  on  their  view  whether  there  had  been 
testimony  of  it  or  not,  and  this  could  not  be  helped. 

The  main  ground  for  a  reversal  of  this  judgment  on  the 
merits  is  that  the  frightened  and  unmanageable  condition 
of  the  team  as  an  independent  cause  of  the  injury  in  this 
case  prevents  a  recovery,  and  the  learned  counsel  cites  a 
great  many  cases  supporting  this  doctrine,  as  they  under- 
stand it,  and  among  them  the  case  of  Iloufe  v.  FuUan^  29 
Wis.  296.  That  case  is  almost  exactly  parallel  to  this,  and 
that  is  the  only  authority  that  need  be  considered  on  that 
question.  The  driver  and  another  man  were  riding  in  a 
cutter  over  a  bad  bridge  without  a  barrier  on  one  side  at 


Digitized  by 


Google 


JANUAKT  TERM,  1888.  563 

Oleon  vs.  The  City  of  Chippewa  Falls. 

leaet.  The  horse  became  suddenly  frightened,  or  excited, 
or  shocted,  and  stwrted  and  shied  as  suddenly,- at  something 
or  for  sozne  cause,  and  went  over  the  bridge  sideways,  and 
the  plaiDtiff  was  injured.  The  horse  was  unusually  safe 
and  kind,  and  was  being  driven  properly  until  it  unexpect- 
edly stopped  and  shied  and  ran  oflf  the  bridge  sideways, 
and  the  driver  was  unable  to  prevent  it.  In  that  case  it 
was  uncertain  whether  the  horse  was  frightened  or  had  a 
fit,  and  it  would  make  no  diflference  as  to  its  being  an  inde- 
pendent cause  of  the  accident.  Chief  Justice  Dixon  makes 
a  thorough  examination  of  the  authorities  upon  this  very 
question  of  horses  becoming  frightened  and  unmanageable 
while  being  driven  on  a  highway  that  is  defective,  and 
points  out  clearly  the  exception  to  that  rule  and  holds  that 
the  case  he  was  considering  was  within  the  exception.  He 
says:  ''But  whatever  the  true  ground  of  such  decisions 
may  be,  or  whether  they  are  sound  or  not,  it  is  unnecessary 
to  inquire  here,  since  a  recognized  exception  to  them  is  that 
a  borse  is  not  to  be  considered  uncontrollable  that  merely 
ghies  or  HarU  or  is  momentarily  not  controlled  hy  his  driver. 
Such  was  the  fact  in  the  present  case."  He  then  refers  to 
the  case  of  Titus  v.  Northhridge^  97  Mass.  264,  as  being  like 
that  ease,  and  approves  the  opinion  of  the  chief  justice  in 
that  case.  That  case  is  still  closer  in  point  with  the  present 
case.  The  doctrine  is  in  both  cases,  and  in  all  cases,  that 
where  the  horse  (or  horses)  suddenly  and  merely  shies,  or 
starts,  or  backs,  or  goes  sideways,  and  is  momentarily  not 
controlled  or  uncontrollable,  and  goes  over  a  bridge  or  em- 
bankment negligently  remaining  without  a  reasonable  guard 
or  barrier,  and  the  driver  does  his  best  to  prevent  it,  and 
the  horses  are  usually  steady  and  kind  and  not  more  liable 
to  sudden  starts  or  fright  than  common  horses,  the  driver, 
if  injured  by  such  defect,  may  recover.  The  case  of  Houfe 
t?.  Fulton,  sv/pra^  was  sustained  on  this  ground,  and  that 
case  rules  this  in  every  particular.    The  other  authorities 
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cited  by  the  learned  counsel  of  the  appellant  are  not  at  all 
applicable  to'  this  case.  This  accident  happened  in  a  most 
natural  way  in  view  of  such  a  dangerous  embankment  open 
and  unguarded.  The  team  was  stopped  before  the  mill  in 
the  usual  manner,  and  left  in  the  care  of  a  competent  per- 
son to  hold  them  until  the  owner  should  transact  his  busi- 
ness in  the  mill  and  return.  The  team  instantly  and 
suddenly  became  frightened  by  some  suddenly  appearing 
object,  probably  a  com-sheller  near  the  mill,  and  as  in- 
stantly and  suddenly  backs  the  wagon  over  the  embank- 
ment, and  the  driver  is  utterly  unable  to  stop  them.  The 
plaintiff  was  wholly  without  fault,  and  if  that  embankment 
had  been  properly  guarded  no  harm  would  have  resulted 
from  the  backing  of  the  team.  Such  a  movement  of  any 
team  would  not  be  at  all  uncommon  under  such  circum- 
stances, and  so  the  city  might  have  anticipated  when  it  left 
the  steep  bank  of  the  creek  so  unguarded  in  such  a  place. 
Any  common  team  with  any  common  driver  would  be 
likely  to  do  as  this  team  did. 

The  only  other  ground  for  a  reversal  of  the  judgment 
urged  by  the  appellant's  counsel  is  the  contributory  n^li- 
gence  of  the  plaintiff  as  the  driver  of  the  team.  The  evi- 
dence seems  to  be  very  clear  that  she  did  all  that  any  driver 
would  have  done  under  the  circumstances.  Whipping  horses 
within  a  few  feet  of  a  precipice  of  a  river's  bank  twenty 
feet  in  perpendicular  height  would  be  extremely  hazardous. 
They  might  start  forwards  or  they  might  go  backwards 
still  faster.  It  would  be  difBcult  to  drive  any  team  into  the 
front  face  of  an  object  by  which  they  were  so  frightened 
as  to  suddenly  go  backwards  to  avoid  it.  We  think  the 
case  a  very  clear  one  on  its  merits,  and  that  the  verdict  was 
warranted  by  the  evidence. 

.  ,By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

See  note  to  this  case  in  87  N.  W.  Rep.  575.— Rkp. 
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McHuGH,  Respondent,  vs.  Robinson,  Appellant, 

April  3  —  April  17,  1888. 

Replevin  against  officer:  Possession. 

Cattle  in  the  possession  of  a  constable  under  an  attachment  were  re* 
plevied  by  the  owner.  After  the  constable  had  given  an  under- 
taking which  entitled  him  to  have  the  cattle  returned  to  him,  the 
replevin  suit  was  dismissed,  but  the  cattle  were  never  actuaUy 
returned  to  the  possession  of  the  constable,  and  he  afterwards  dis- 
claimed such  possession  and  refused  to  accept  the  delivery  of  the 
cattle  upon  any  condition.  Held^  that  the  owner  could  not  main- 
tain a  second  action  of  replevin  against  the  constable. 

APPEAL  from  the  Circuit  Court  for  Marathon  County. 

Replevin.  The  facts  are  sufficiently  stated  in  the  opin- 
ion. The  defendant  appeals  from  a  judgment  in  favor  of 
the  plaintiff. 

For  the  appellant  there  was  a  brief  by  ^eaZ  Brown  and 
Z.  A.  Pradt^  and  oral  argument  by  Mr.  Brown. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
a  F.  Croiby  ahd  R.  B.  Salter. 

Cole,  C.  J.  This  action  was  brought  to  recover  the  pos- 
session of  a  yoke  of  oxen.  It  appears  that  the  oxen  were 
originally  taken  by  the  defendant,  as  constable,  on  a  writ 
of  attachment  against  the  plaintiff.  The  plaintiff  then  com- 
menced an  action  of  replevin  against  the  defendant  to  re- 
cover the  possession  of  the  oxen,  claiming  that  they  were 
exempt.  -  On  the  5th  of  February,  1886,  the  return  day  of 
the  writ  of  replevin,  that  action  was  dismissed  by  the  jus- 
tice for  want  of  jurisdiction,  and  the  property  was  ordered 
to  be  returned  to  the  defendant.  The  plaintiff  then  filed 
an  affidavit  with  the  justice  that  he  intended  to  appeal  from 
the  judgment.  On  the  8th  of  February  the  defendant  exe- 
cuted the  requisite  undertaking  proscribed  by  sec.  3759, 
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E.  S.,  and  on  the  same  day  the  justice  entered  an  order  in 
his  docket  directing  the  constable,  Prossor,  to  return  the 
oxen  to  the  defendant.     On  the  same  day  the  plaintiff  in 
that  case  and  in  this  paid  up  the  costs  in  justice's  court,  and 
that  action  was  dismissed,  and  no  further  proceedings  were 
taken  therein.     The  constable,  Prossor,  made  an  effort  to 
return  the  oxen  to  the  possession  of  the  defendant,  and  in- 
dorsed on  the  order  of  the  justice  that  he  delivered  the  oxen 
back  to  the  defendant  on  February  9th,  at  Spencer,  by 
placing  them  in  the  building  from  whence  he  took  them, 
and  leaving  a  written  notice  at  the  residence  of  the  defend- 
ant of  such  delivery.     It  does  not  appear  that  there  was 
any  actual  delivery  of  the  oxen  into  the  possession  of  the 
defendant,  and  we  are  satisfied  from  the  evidence  that  there 
was  not.     Upon  this  point  the  defendant  testified  that  he 
never  took  charge  of  them,  that  he  never  saw  them,  and 
that  they  never  came  into  his  possession  after  they  were 
first  taken  from   him.     He    also    said   that  he  saw  the 
plaintiff,  and  had  a  talk  with  him,  and  told  him  '^I  had 
nothing  to  do  with  the  cattle,  and  for  him  to  go  and  get 
them,  for  I  would  not  accept  them."     It  does  not  clearly 
appear  at  what  precise  day  this  conversation  between  the 
parties  occurred,  but  we  infer  that  it  was  about  the  time 
the  present  action  was  commenced.     At  all  events  we  are 
satisfied  from  the  evidence  that  the  defendant  had  not  pos- 
session of  the  cattle,  nor  did  he  exercise  any  control  over 
them  whatever  when  this  suit  was  commenced.    For  the 
plaintiff  himself  testified  that  he  drove  the  cattle  from 
Colby  to  Spencer,  the  same  night  the  affidavit  for  the  writ 
of  replevin  in  this  case  was  made.     He  says:  "I  took  them 
as  far  as  what  they  call '  Diamond  Street.'    I  took  them  to 
Spencer.     I  waited  until  I  got  a  wagon,  and  I  was  walking 
about  four  feet  from  the  nigh  ox.   The  cattle  were  walking 
with  their  heads  tied  together,  and  Mr.  Prossor  walked  be- 
tween us,  and  pulled  out  a  paper  from  his  pocket,  and  says, 
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'I  hold  these  cattle  in  this  litigation,'  and  he  drove  the  cattle 
off.  ...  I  drove  them  out  to  my  place, —  out  to  Clark 
county.  I  started  from  Colby  to  my  place,  and  from  my 
place  to  Spencer.  I  drove  them  from  my  place  to  Spencer. 
Mr.  Pressor  did  not  go  with  me."  There  is  some  further 
testimony  of  statements  made  by  the  attorney  of  the  de- 
fendant to  the  effect  there  would  be  no  claim  that  the  de- 
livery by  Pressor  to  the  defendant  was  not  good ;  but  still 
we  are  satisfied  that  the  defendant  did  not  have  any  such 
possession  or  control  of  the  oxen  as  will  support  this  action 
against  him.  This  action  goes  upon  the  ground  that  the 
property  which  is  to  be  replevied  has  been  taken  and  is 
detained  by  the  defendant;  that  it  is  in  the  actual  or  con- 
structive possession  of  the  defendant  or  under  his  control. 
No  such  poss3Ssion  or  control  was  shown  to  be  in  the  de- 
fendant when  the  suit  was  commenced.  On  the  contrary, 
it  appears  he  disclaimed  all  such  possession,  and  refused  to 
accept  the  delivery  of  the  cattle  upon  any  condition.  It  is 
true,  he  had  given  an  undertaking  in  the  first  replevin  suit, 
which  entitled  him  to  have  the  cattle  returned  to  him,  but 
they  never  were  in  fact  delivered.  They  seem  rather  to 
have  remained  in  the  legal  custody  and  possession  of  Pros- 
sor,  the  constable,  or  in  the  possession  of  the  plaintiff  him- 
self. 

In  Johison  v.  Garlicky  25  Wis.  705,  it  is  held  that  an  ac- 
tion to  recover  the  possession  of  personal  property  will  not 
lie  against  one  who  was  not  in  the  actual  possession  and 
control  of  it,  and  who  disclaimed  title  or  right  of  posses- 
sion upon  demand  made.  To  the  same  effect  is  Zibby  v. 
Murray y  51  Wis.  371.  See,  also,  Brockway  v.  Bumap^  12 
Barb.  347.  If  the  plaintiff  is  to  be  believed,  he  was  in  the 
actual  possession  of  the  oxen  when  Pressor  seized  them  on 
the  writ  in  the  present  case.  Thus  the  strange  anomaly  is 
presented  of  a  party  bringing  a  replevin  for  chattels  in  his 
actual  possession  and  under  his  control.    It  is  needless  to 
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say  that  such  an  action  cannot  be  maintained.  The  pro- 
visions of  the  statute  presuppose  that  the  defendant  in  the 
action  is  in  possession  of  the  goods  and  unjustly  detains 
them;  and  it  would  be  contrary  to  all  authority,  reason, 
and  common  sense  to  suppose  it  w^  intended  to  give  this 
remedy  to  one  who  already  had  possession  of  the  prop- 
erty. We  therefore  think  the  court  below  erred  in  refusing 
to  grant  the  defendant's  motion  for  a  nonsuit.  The  plaint- 
iff had  really  proved  himself  out  of  court  by  his  own  testi- 
mony. 

By  the  Court. —  The  judgment  of  the -circuit  court  is  re- 
reversed,  and  the  cause  is  remanded  for  a  new  trial 


Farnham,  Appellant,  vs.  Sherry  and  another,  Respondents. 

April  S  —  April  17,  18S8. 

(1)  Taxation:  Public  lands:  Unauthorised  caJiceliation  of  land-toar- 
rant  after  location:  Withholding  patent,  fi)  Suspension  of 
entry:  Filing  of  certificate,    (S)  Ejectment:  Judgment 

1.  A  military  bounty  land  warrant  was  located  on  certain  lands  by  one 
W.  in  1857,  and  the  usual  certificate  of  such  location  was  issiied 
In  the  same  year  the  commissioner  of  pensions  notified  the  com- 
missioner of  the  general  land  office  that  said  warrant  and  its  as- 
signment to  W.  were  impeached  as  forgeries,  and  requested  that 
the  patent  be  withheld.  The  request  was  complied  with,  and  no 
further  action  was  taken  until  in  June,  1868,  when  the  coinmtS' 
sioner  of  pensions  assumed  to  cancel  the  warrant.  The  commis- 
sioner of  the  land  office  acquiesced  in  such  cancellation,  and  with- 
held the  patent  until  1882,  when,  it  having  been  decided  by  the 
secretary  of  the  interior  that  the  cancellation  of  the  warrant  was 
unauthorized,  he  caused  the  patent  to  be  issued  to  W.  The  lands 
were  sold  in  May,  1863,  for  nonpayment  of  the  taxes  assessed 
thereon  in  1862.  Held,  that  from  the  location  of  the  warrant  in 
1857  until  the  tax  sale  in  1868  the  entire  equitable  title  to,  and 
beneficial  interest  in,  the  land  was  in  W.,  and  hence  that  the  lAod 
was  taxable  in  1862.    Colder  v.  Keegan,  30  Wis.  127,  distiiHciuabed 


Digitized  by 


Google 


JANUARY  TERM,  1888.  569 

Famham  vs.  Sherry  and  anothen 

fL  Under  ch.  105,  Laws  of  1861,  providing  that  where  entries  of  land 
liad  been  suspended  such  lands  should  not  be  subject  to  taxation 
until  such  suspension  was  removed,  the  filing  of  a  certificate  of 
sucb  suspension,  as  provided  in  sec.  8  of  the  act,  was  a  condition 
in-ecedent  to  the  right  of  the  owner  to  claim  the  benefit  of  the  ex- 
emption. 

8.  A  plaintiff  in  ejectment  who  established  no  title  to  the  land  cannot 
complain  because  the  judgment  awards  to  the  defendants  the 
possession  of  the  whole  of  the  land  and  not  merely  of  that  port  to 
'Which  they  proved  title. 

APPEAL  from  the  Circuit  Court  for  Wood  County. 

Ejectment  for  160  acres  of  land  in  Wood  county.  To 
establish  her  title  to  the  land  claimed  the  plaintiff  put  in 
evidence  a  patent  therefor,  dated  December  20,  1882^  issued 
by  the  United  States  to  one  Watkins,  pursuant  to  a  location 
thereon  of  a  military  bounty  land  warrant  numbered  50,308; 
and  also  a  quitclaim  deed  of  the  same  land,  dated  December 
24,  1883,  executed  by  Watkins  to  her. 

The  defendants  put  in  evidence  two  tax  deeds  of  the  land, 
executed  in  due  form  to  one  Samuel  Hanson,  and  duly  re- 
corded,—  one  on  the  tax  sale  of  1863  for  nonpayment  of  the 
taxes  of  1862,  executed  and  recorded  in  1866;  and  the  other 
on  the  tax  sale  of  1865  for  nonpayment  of  the  taxes  of  1864, 
executed  and  recorded  in  1869 ;  and  also  mesne  conveyances 
of  the  land,  or  some  portion  of  it,  from  Hanson  to  defend- 
ants. The  defendants  further  proved,  on  the  trial,  that  on 
October  28,  1857,  Watkins  located  the  land  warrant  No. 
50,308  on  the  land,  and  the  local  government  land  oflBcers 
issued  the  usual  certificate  of  such  location,  and  transmitted 
the  warrant  to  the  land  department  at  Washington. 

November  21,  1857,  the  commissioner  of  pensions  notified 
the  commissioner  of  the  general  land  office  that  such  war- 
rant, and  the  assignment  thereof  to  Watkins,  had  been  im- 
peached as  being  forged  documents,  and  requested  the  latter 
to  withhold  the  patent  thereon.  June  15,  1863,  the  com- 
missioner of  pensions,  by  an  indorsement  on  the  warrant 
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to  that  effect,  assumed  to  cancel  the  land  warrant  on  the 
ground  that  the  same,  together  with  the  assignment  thereof 
to  Watkins,  were  forgeries,  and  he  thereupon  returned  the 
warrant  to  the  commissioner  of  the  general  land  office,  with 
notice  of  such  cancellation. 

No  formal  action  was  taken  by  the  commissioner  of  the 
general  land  office  in  the  matter,  but  it  appears,  by  corre- 
spondence had  in  1865  and  1868  between  the  commissioner 
and  the  agents  of  Watkins,  that  the  former  acquiesced  in 
such  cancellation,  and  withheld  the  patent.  At  the  same 
time,  however,  he  informed  suchagents  that  Watkins  might 
locate  another  land  warrant  on  the  land,  or  enter  the  same 
for  cash  at  thB  government  price.  Watkins  did  not  avail 
himself  of  this  privilege,  and  nothing  further  was  done  in 
the  matter  until  December,  1882,  when,  under  a  decision  of 
the  secretary  of  the  interior  to  the  effect  that  the  commis- 
sioner of  pensions  had  no  power  to  cancel  the  land  warrant, 
the  commissioner  of  the  land  office  caused  the  patent  to  be 
issued  to  Watkins  for  the  land.  This  is  the  patent  intro- 
duced in  evidence  by  the  plaintiff,  as  above  stated.  A  letter 
by  the  commissioner  to  Watkins,  dated  December  5,  1883, 
contains  this  passage:  "This  location  was  suspended  from 
patent  on  account  of  objections  presented  by  the  commis- 
sioner of  pensions  against  the  issue  of  warrant  and  assign- 
ment thereof.  Upon  a  present  review  of  the  case,  and  in 
accordance  with  the  rulings  of  the  honorable  secretary  of 
the  interior,  I  find  that  no  valid  reason  exists  against  the 
satisfaction  of  the  case  in  question.  I  have  therefore  directed 
that  as  soon  as  practicable  the  said  location,  which  is  intact 
upon  the  plats  of  this  office,  should  be  passed  for  patent,  and 
the  same,  when  issued,  will  be  transmitted  for  delivery  to 
the  register  of  the  land  office  at  Wausau,  Wis.,  unless  you 
previously  file  the  duplicate  certificate  of  location  in  this 
office ;  in  which  event  the  patent  will  be  sent  directly  to 
your  address.*' 
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^poix    the  above  facts,  the  substance  of  which  is  stated  in 
^S^^ciings  of  fact   bv   the  court  (a    jury  having  been 


the  court  found,  in  effect,  that  Watkins  was  the 

^i  a  taxable  interest  in  the  land  in  1862,  when  it  was 

-  and  taxed,  and  in  May,  1863,  when  it  was  sold  for 

.    T^^^^-^^  ^»iient  of  such  taxes,  and  that  the  tax  deed  executed 

^  ^*^^=^^on  in  1866,  on  the  certificates  of  the  sale  of  1863, 

-     -^^"^       in  him  a  valid  title  to  the  land,  available  to  the  de- 
fend.^ ' 

findix>. 


ord^ 
findi^^ 


'^«, 


L 

Jor^ 

th^^^ 


"fcs  to  defeat  this  action.    No  mention  is  made  in  th€ 

of  the  tax  deed  of  1869.     Judgment  was  thereupon 

and  entered  for  the  defendants  pursuant  to  such 

The  plaintiff  appeals  from  the  judgment. 

'^he  appellant  there  were  briefs  by  Need  Brown  and 

^JPradty  attorneys,  and  SUverthorn^  Hurley^  HyarKd 

of  counsel,  and  the  cause  was  argued  orally  by  Mr, 

Huidey  and  Mr.  Brown. 

-    Z.  Williams^  for  the  respondents,  to  the  point  that 

us'  right  to  a  patent  for  all  the  lands  in  question  be- 

-^jomplete  in  1857,  and  hence  the  equitable  title  was 


tioxx    ^ 


v 


Tilly  vested  in  him  so  as  to  subject  said  lands  to  taxa- 

g^    "Xjfc^^^  ^^^  following  year,  cited  Wis.  Cent.  R.  Co.  v.  Price  Co, 

^^^  is.  588,  594;  Ross  v.  Outagamie  Co.  12  id.  26;  Comelim 

|f-^t^^«^^^^,  58  id.  237;  Tucker  v.  Fergitsoji,  22  Wall.  527; 

^1^  >K^^^^^  ^*  ^''erWfnan,  30  Minn.  379;  Whitney  v.  Ounderson^ 

a(i  ^^"  is.  359 ;  HM  v.  Bowling,  18  Cal.  619 ;  Pecyple  v.  Shearer^ 

^^^  645;  Wiih&rspoim  v.  Duncan,  4  Wall.  210. 


\r\ 


"•^^ON,  J.     The  learned  counsel  for  the  plaintiff  with  much 

l^^^uity  of  argument  maintain  that  the  judgment  of  the 

.    ^Viit  court  herein  is  erroneous  because  (1)  on  general  prin- 

^^^8  of  law  the  absolute  title  of  the  land  in  controversy 

^^  in  the  United  States  in  1862,  when  the  tax  was  levied 

^^^reon  which  is  the  basis  of  the  tax  deed  of  1866,  and 

^^nce  the  land  was  not  then  taxable ;  and  (2)  if  plaintiff  then 

Owned  an  interest  in  the  land  otherwise  taxable,  the  same 
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was  exempt  from  taxation  by  ch.  105,  Laws  of  1861.  An 
additional  objection  to  a  full  recovery  by  defendants  is 
founded  upon  an  alleged  want  of  title  in  them  of  the  whole 
160  acres  under  mesne  conveyances  from  Hanson.  These 
propositions  will  be  considered  in  their  order. 

I.  Laying  out  of  view  for  the  present  the  effect  of  oh.  105, 
Laws  of  1861,  the  first  question  to  be  determined  is,  Had 
Watkins  a  taxable  interest  in  the  land  in  1862?  In  consid- 
ering this  question  it  must  be  borne  in  mind  that  Watkins, 
the  plaintiffs  grantor,  made  an  effectual  entry  or  location 
of  the  land  in  1857,  paid  therefor,  and  received  the  usual 
certificates  thereof  from  the  proper  local  land  ofl&cers  of  the 
government.  That  this  vested  in  Watkins  the  entire  equi- 
table title  to  the  land  and  beneficial  interest  therein,  the 
United  States  holding  only  the  naked  legal  title  in  trust  for . 
him,  is  settled  in  this  state  beyond  controversy.  Of  course 
Watkins'  interest  was  taxable. 

What  happened  before  1862  that  divested  Watkins'  title, 
and  thus  relieved  the  land  from  liability  to  taxation?  Noth- 
ing whatever  except  that  in  1857  the  commissioner  of  pen- 
sions without  authority  notified  the  commissioner  of  the 
general  land  office  that  the  validity  of  the  land  warrant 
No.  50,308,  located  on  the  land  in  controversy,  was  im- 
peached, and  requested  the  latter  to  withhold  the  patent 
therefor.  The  commissioner  of  the  land  office  complied  with 
such  request,  and  no  further  action  was  taken  in  the  matter 
until  June  15,  1 863.  It  requires  no  argument  to  show  that 
these  acts  did  not  and  could  not  affect  the  title  of  Watkins 
to  the  land.  At  most  they  merely  delayed  him  in  obtain- 
ing the  legal  title  which  the  United  States  then  held  in 
trust  for  him,  and  which  in  its  own  good  time  it  conveyed 
to  him. 

The  case  of  Wis.  Cent  R.  Co.  v.  Price  Co.  64  Wis.  579, 
in  principle  is  identical  with  the  present  case.  The  railroad 
company  was  entitled  to  patents  from  the  United  States 
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for  certain  specific  lands.  The  government  land  officers  re- 
fused to  issue  such  patents,  claiming  that  the  railroad  com- 
pany was  not  entiljed  thereto,  yet  the  equitable  title  was 
held  to  be  in  the  railroad  company,  and  the,  lands  were  held 
taxable  although  patents  were  refused.  See,  also,  the  re- 
cent cases  of  Wis,  Cent.  R.  Co.  v.  Wis. '  River  Land  Co.^ 
ante,  p.  94;  Spiess  v.  Nevberg,  ante,  p.  279.  The  question 
under  consideration  was  fully  discussed  in  those  cases  by 
Mr.  Justice  Cassodat,  atid  numerous  authorities  cited  bear- 
ing upon  it.  The  opinions  and  judgments  therein  are  con- 
clusive of  the  question,  and  relieve  us  from  the  necessity  of 
further  discussion  thereof.  It  is  only  necessary  to  add  a 
few  observations  upon  the  case  of  Colder  v.  Keegan,  30  Wis. 
127,  upon  which  counsel  for  plaintiff  seem  to  rely.  That 
was  a  case  of  suspended  entry  under  a  spurious  land  warrant. 
After  the  suspension,  the  person  making  the  entry  purchased 
the  land  and  paid  for  it  in  cash,  as  Watkins  had  the  priv- 
ilege of  doing  in  the  present  case.  Such  purchase  was  held 
to  be  a  new  entry,  the  purchaser  talking  no  title  whatever 
under  the  first  entry  because  the  warrant  was  spurious.  A 
tax  levied  intermediate  the  two  entries  was  held  void. 
Clearly  the  case  is  not  in  point  here. 

We  hold  that,  from  the  location  of  the  land  by  Watkins 
in  1857  down  to  the  sale  thereof  in  1863  for  nonpa3'^ment  of 
taxes,  the  entire  equitable  title  to,  and  beneficial  interest  in, 
the  land  in  controversy  was  in  Watkins,  by  virtue  of  his 
entry,  location,  and  purchase  thereof,  and  hence  that  the 
same  was  taxable  in  1862  unless  exempted  from  taxation  by 
the  act  of  1861. 

11.  We  are  now  to  determine  whether  ch.  105,  Laws  of 
1861,  exempted  the  land  from  taxation  in  1862.  It  is  pro- 
vided in  sec.  1  of  the  act  that  in  all  cases  where  entries  of 
land,  made  at  any  of  the  United  States  land  offices  within 
this  state,  have  been  suspended  by  authority  of  the  secre- 
tary of  the  interior,  the  commissioner  of  the  general  land 
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office,  or  the  department  of  the  interior,  except  in  certain 
ca-ses  not  material  here,  such  land  shall  not  be  subject  to 
taxation  until  such  suspension  is  removed  and  the  title  con- 
firmed to  the  original  applicant.  By  the  terms  of  the  act 
such  exemption  is  limited  to  two  years  from  the  date  of  the 
passage  of  the  act,  which  was  March  25,  1861.  Sec.  2  pro- 
vides that  in  all  cases  where  lands  situated  as  stated  in  sec. 
1  have  been  sold  for  taxes  while  the  entry  thereof  was  sus- 
pended, all  ftix  certificates  of  sale  and  tax  deeds  issued  in 
pursuance  of  such  sale  for  taxes  are  null  and  void.  Sec.  3 
is  as  follows :  "  All  persons  claiming  relief  under  the  pro- 
visions of  this  act,  where  the  entries  of  land  were  suspended 
at  the  date  of  the  passage  hereof,  shall,  within  one  year 
from  the  passage  of  this  act,  cause  to  be  filed  in  the  office 
of  the  clerk  of  the  board  of  supervisors  of  the  county  in 
which  such  suspended  lands  are  located  a  certificate  of  such 
suspension  from  the  general  land  office  or  from  the  local 
land  office  where  such  entries  were  attempted  to  be  made; 
and  all  persons  claiming  such  relief  on  account  of  the  sus- 
pension of  entries  hereafter  made  shall  file  a  like  notice  with 
the  said  clerk  within  one  year  from  the  time  of  such  sus- 
pension." 

It  is  very  doubtful,  to  say  the  least,  whether  the  entry  or 
location  of  the  land  in  controversy  was  ever  suspended  by 
any  authority  specified  in  sec.  1.  But,  assuming  for  the 
purposes  of  the  case  that  such  entry  or  location  was  so  sus- 
pended, the  suspension  occurred  November  21,  1857,  when 
the  commissioner  of  pensions  requested  the  commissioner  of 
the  land  office  to  withhold  the  patent,  which  request  was 
complied  with.  This  occurred  before  the  passage  of  the  act 
of  1861.  Sec.  3  of  the  act  required  Watkins  to  file  the  cer- 
tificate specified  therein  with  the  clerk  of  the  board  of 
supervisors  within  one  year  from  the  passage  of  the  act, 
that  is  to  say,  by  March  25, 1862.  There  is  no  proof  in  the 
case  that  this  was  done.    We  think  the  provisions  of  sec.  3 
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are  mandatory,  and  that  it  was  essential  for  Watkins  to  file 
such  certificate  within  the  prescribed  time  in  order  to  avail 
himself  of  the  provisions  of  sees.  1  and  2.    Doubtless  the 
legislature  foresaw  that,  without  some  such  provision  as 
that  contained  in  sec.  3,  the  taxing  oflBcers  would  or  might 
be  entirely  in  the  dark  as  to  what  suspensions  had  been 
made,   without  adequate  means  of  ascertaining  the  fact. 
The  result  would  naturally  Be  that  lands  exempt  from  tax- 
ation under  the  act  would  continue  to  be  assessed  and  taxed 
and  sold  for  nonpayment  of  taxes.     Parties  would  invest 
their  money  on  the  faith  of  the  validity  of  the  taxes;  per- 
haps make  valuable  improvements  upon  the  land  believing 
they  had  a  good  title  thereto,  when  the  original  owner  at 
his  own  convenience  would  bring  forth  from  the  archives 
of  the  land  office  at  Washington  evidence  of  a  suspension  of 
the  entry,  and  thus  defeat  the  title  of  the  purchaser.    In 
view  of  these  and  other  considerations,  it  must  be  held  that 
the  filing  of  the  certificate  pursuant  to  sec.  3  is  a  condition 
precedent  to  the  right  of  the  original  owner  to  claim  the 
benefit  of  the  exemption  of  sec.  1.    Hence  we  conclude  that 
the  act  of  1861  does  not  aid  the  claim  of  the  plaintiff  in  this 
action. 

III.  It  is  claimed  on  behalf  of  the  plaintiff  that  the  de- 
fendants established  on  the  trial  a  title  under  Hanson  to 
but  an  undivided  one-half  of  the  land  in  controversy,  and 
that  it  was  error  to  give  them  judgment  for  the  possession 
of  the  whole.  It  is  elementary  that  the  plaintiff  in  eject- 
ment recovers  (if  at  all)  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  that  of  his  adversary.  The 
plaintiff  failed  to  establish  any  title  to  the  land,  and  was 
necessarily  defeated  in  the  action  no  matter  who  was  the 
owner.  The  land  was  entirely  vacant  and  unimproved. 
Yet,  although  it  was  not  in  the  actual  possession  of  any 
one,  the  statute  required  the  plaintiff  to  allege  in  her  coin- 
plaint  that  the  defendants  unlawfully  withheld  the  posse^s- 
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sion  thereof  from  her.  R  S.  sec.  3077.  It  is  this  construot- 
ive  possession,  and  this  only,  that  the  judgment  awards  to 
the  defendants.  Whether  the  judgment  in  this  respect  is 
regular  or  irregular  is  quite  immaterial,  for  it  can  result  in 
no  harm  to  the  plaintiflf. 

Upon  the  whole  case  we  conclude  that  the  judgment  of 
the  circuit  court  is  correct, and  should  be  affirmed. 

By  the  Court. —  Judgment  affirmed. 


MoCoNKEY  and  others,  Respondents,  vs.  McCbaney,  Ap- 
pellant. 

AprU  S— April  17,  1888. 

(1)  Service  of  summons.   (2)  Judgment  by  default:  Entry  hy  clerk  out 

of  term. 

1.  Leaving  a  summons  with  defendant's  foreman  and  informing  him 

of  the  contents  thereof,  where  such  foreman  is  not  a  memb^  of 
defendant's  family  nor  at  his  usual  place  of  abode,  is  not  a  valid 
service  under  subd.  4,  sec.  2636,  R.  S. 

2.  The  clerk  has  no  power  under  sec.  2891,  R.  S.,  to  enter  judgment  out 

of  term  when  the  process  is  not  personally  served  on  defendant 

APPEAL  from  the  Circuit  Court  for  Marinette  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylor: 

The  respondents  commenced  an  action  in  the  circuit 
court  of  Marinette  county  to  recover  upon  contract.  A 
summons  was  issued,  and  placed  in  the  hands  of  the  sheriff 
of  said  county,  and  he  made  the  following  return  of  serv- 
ice thereon : 

^^  State  of  Wisconsin^  Marinette  County:  I  hereby  certify 
that  on  the  25th  day  of  October,  1887,  at  the  town  of 
Peshtigo,  in  said  county,  after  diligent  search  and  inquiry, 
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I  have  been  unable  to  find  tbe  within-named  defendant, 
D,  M.  McCraney^  within  my  county,  and  thereupon  I  duly 
served  the  within  summons  and  complaint  by  delivery  to 
and  leaving  with  Anthony  Renner,  personally,  a  true  copy 
of  summons  and  complaint  thereof,  who  was  then  and  there 
known  to  be  the  foreman  of  said  defendant,  he  being  a  per- 
son of  suitable  age  and  discretion,  to  whom  I  explained  the 
contents  thereof. 

"Services,  $1, 

"Copy  (7  folios),  $1. 

"  $2.  Patrick  Clifford,  Sheriflf." 

The  defendant  did  not  appear  in  the  action,  and  on  the 
17th  day  of  October,  1887,  the  plaintiff  applied  to  the  clerk 
of  the  circuit  court  for  judgment,  and  took  judgment  by 
default  against  the  defendant  for  the  amount  claimed  in 
bis  complaint,  and  $166  costs.  From  this  judgment  the  de- 
fendant appeals  to  this  court,  and  alleges  as  error  that  it 
appears  on  the  face  of  the  record  that  the  court  did  not 
have  jurisdiction  of  the  person  of  the  defendant.  The  re- 
spondents have  not  submitted  a  brief  upon  this  appeal. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  B.  F.  Simpson  and  Eantman^  Scudder  <&  Mountain. 
[No  appearance  for  the  respondents.] 

Per  Curiam.  It  is  clear  that  the  service  of  the  summons 
and  complaint,  as  shown  by  the  record,  was  a  void  service. 
The  sheriff  failed  entirely  to  serve  the  papers  as  required 
by  subd.  4,  sec.  2636,  R.  S.,  when  the  defendant  cannot  be 
found.  It  is  equally  clear  that  the  clerk  had  no  authority 
to  enter  judgment  out  of  term,  had  the  service  been  made 
as  required  by  said  section.  See  sec.  2891,  R.  S.  That  the 
service  was  void  and  gave  the  court  no  jurisdiction  of  the 
person  of  the  defendant,  see  Weis  v.  Schoerner^  63  Wis.  72; 
HaU  V.  Oraham^  49  Wis.  553;  Matteson  v.  Smith,  37  Wis. 
Vol.  71— 87 
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338;  Sm/lea  v.  Davis,  20  Wis.  302;  Pollard  v.  Wegener^  13 
Wis.  569.  That  the  olerk  has  no  power  to  enter  judgment 
out  of  term  when  the  process  is  not  personally  served  on 
the  defendant,  see  Northrup  v.  Shephardy  26  Wis.  230^, 
Moyer  v.  Gook,  12  Wis.  335 ;  Morrhan  v.  Anstifiy  14  Wis. 
601 ;  NoHhr^  v.  Shephanrd,  23  Wis.  513. 

The  judgment  of  the  circuit  ooiart  is  reversed,  and  the 
cause  is  remanded. 


DoDD,  Appellant,  vs.  Dunne  and  anoither,  Beapoftdettts. 

AprHJ^  —  Apnin.lSSS. 

Promissory  note:  Delivery:  Negligence  of  maker. 

Upon  the  evidence  in  this  case  —  showing,  among  other  things,  that 
the  defendants  had  signed  in  the  evening  a  note  which  vras  to  be 
delivered  to  a  real-estate  agent  in  payment  of  his  commissions  on  a 
sale  of  the  defendants*  land  which  was  expected  tobe  conscunmated 
the  next  morning;  that  the  payee,  without  the  oonaent  of  the  de- 
f^idants,  but  without  ol^ectioa  being  made  l^  them,  took  the  note 
from  their  desk  where  it  had  been  signed,  saying  *'  I  will  take 
charge  of  this,"  put  the  note  in  his  pocket  and  went  out;  that  on 
the  next  morning  he  sold  the  note  to  a  bona  fide  purchaser;  and 
that  the  contemplated  sale  of  the  land  was  never  made  —  it  is  held 
that  the  jury  were  justified  in  finding  that  there  had  ne^er  been 
any  delivery  of  the  note,  conditional  or  otherwise,  so  as  to  ^ve  it 
a  legal  existence,  and  that  the  defendants  were  not  guilty  of  such 
negligence  in  permitting  the  payee  to  take  the  note  as  would  ren- 
der them  liable  thereon  to  an  innocent  holder. 

APPEAL  from  the  Circuit  Court  Ikwr  Back  County. 

Action  upon  a  promissory  note  for  $1,000,  alleged  to 
have  been  executed  and  delivered  by  the  defendants  to 
James  H.  Wheeler  and  F.  L.  Stevens,  copartner,  in  their 
firm  name  of  Wheeler  &  Stevens.    The  complaint  alleges 
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tdmt  tbe  note  was  assigned  by  the  payees  to  one  S.  A. 
Dean  and  by  Dean  to  the  plaintiff. 

The  answer  <tenies  that  the  defendants  ever  executed  or 
delivered  the  note  in  suit,  and,  on  information  and  belief, 
deliies  that  it  was  ever  assigned  as  stated.  By  way  of 
oounterolaim  it  alleges,  among  other  things,  the  following 

The  defendants  bad  authorized  Wheeler  &  Stevens  to 
Bell  a  farm  owned  b}'  them.     On  or  about  tbe  date  of  the 
note  Stevens  informed  them  that  one  Austin  had  proposed 
to  purchase  the  farm  for  $S6,000,  of  which  $1,600  was  to 
be  paid  in  cash  at  tbe  date  of  the  sale,  and  that  Austin  had 
signed  a  written  contract  for  the  purchase  on  said  terms. 
Tbe  defendants  then  informed  Stevens  that  if  Wheeler  & 
Stevens  would  take  the  defendants'  note  for  $1,000  in  full 
payment  for  their  services  in  effecting  the  sale,  they  (the 
defendants)  would,  on  payment  of  said  sum  of  $1,600  by 
Austin,  accept  tbe  proposal  of  the  latter  and  execute  the 
contract  for  the  sale.     Afterwards,  in  the  evening  of  the 
same  day,  Stevens  came  to  the  defendants  and  represented 
to  them  that  Austin,  who  lived  outside  of  the  city,  had  then 
gone  home  but  would  be  in  the  city  early  the  following 
morning  and  pay  the  defendants  the  said  sura  of  $1,600. 
Stevens  urged  the  defendants  to  sign  the  contract  then  so 
that  it  might  be  ready  for  delivery  when  Austin  should 
eome  in  the  morning  and  pay  said  $1,600,  and  the  defend- 
ants thereupon   signed  such  contract,  upon   the  express 
understanding  that  it  should  not  be  delivei-ed  or  take  effect 
until  said  $1,600  was  paid  to  them.     At  the  same  time,  at 
the  urgent  request  of  Stevens  and  upon  his  assurance  that 
Austin  would  complete  the  contract  early  the  next  morn- 
ing, the  defendants  signed  the  note  in  suit  at  a  desk  in  their 
Blore,  but  did  not  deliver  it,  nor  did  they  intend  to  deliver  it 
until  said  $1,600  was  paid  to  them  and  the  sale  of  the  farm 
consummated.    As  soon  as  the  defendants  had  signed  said 
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note,  "Stevens  wrongfully  and  fraudulently  reached  and 
took  said  note  from  said  desk,  saying,  as  he  did  so,  ^  I  will 
take  charge  of  that,'  and  immediately  walked  out  of  said 
store,  taking  said  note  with  him,  without  the  consent  of  the 
defendants  or  either  of  them,  and  against  their  will."  . 

The  counterclaim  further  alleges  that  said  Austin  has  re- 
fused to  pay  said  sum  of  $1,600,  or  to  recognize  said  con- 
tract as  binding,  claiming  that  he  never  agreed  to  the  terms 
thereof  or  delivered  the  same ;  that  on  the  day  after  the 
transactions  above  stated  the  defendants  demanded  said 
note  from  Stevens,  but  he  refused  to  deliver  the  same  to 
them,  claiming  to  have  sold  it  to  Mr.  B.  F.  Dunwiddie;  and 
that,  upon  demand,  Mr.  Dunwiddie  refused  to  deliver  the 
note  to  them.  Judgment  is  demanded  on  the  counterclaim 
that  the  note  be  adjudged  to  be  dull  and  void  and  be  deliv- 
ered up  to  be  canceled. 

In  reply  to  the  counterclaim  the  plaintiff  alleged  that  the 
note  was  executed  and  delivered  by  the  defendants  to  Ste- 
vens after  the  contract  for  the  sale  of  the  land  to  Austin 
had  been  fully  consummated  and  the  commissions  fully 
earned. 

The  jury  found  a  special  verdict  to  the  effect  that  the 
note  had  never  been  delivered  to,  or  intrusted  to  the  keep- 
ing of,  Stevens  by  the  defendants  or  either  of  them  or  by 
their  attorney  or  agent ;  that  the  signing  of  the  note  by  the 
defendants  was  procured  by  the  fraudulent  acts  or  repre- 
sentations of  Stevens,  and  that  the  note  was  wrongfully  and 
fraudulently  taken  from  their  store  by  Stevens  without  their 
consent,  either  express  or  implied;  that  B.  F.  Dunwiddie 
purchased  the  note  in  good  faith  for  S.  A.  Dean,  with  S.  A. 
Dean's  money,  and  that  he  bad  no  knowledge  that  it  was 
obtained  from  the  defendants  by  fraud  and  no  notice  that 
the  payees  were  not  the  rightful  and  lawful  holders  and 
.owners  of  the  same;  that  the  defendants  were  not  guilty  of 
;any  negligence  in  not  preventing  Stevens  from  taking  the 
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note  from  their  store;  that  B.  F.  Dunwiddie  was  not  guilty 
of  any  negligence  in  purchasing  the  note  from  Wheeler  <fe 
Stevens;  that  the  note  was  transferred  to  the  plaintiff  be- 
fore it  fell  due,  but  that  she  was  not  the  lawful  holder  and 
owner  of  it  at  the  time  of  the  commencement  of  this  action. 
From  the  judgment  entered  on  the  verdict,  in  favor  of  the 
defendants,  the  plaintiff  appeals. 

William  Smithy  attorney,  and  Edward  M,  Hyzer^  of  coun- 
sel, for  the  appellant,  argued  that  if  there  was  no  delivery 
of  the  note,  or  no  intention  to  deliver  it,  then  ,the  defend- 
ants' negligence  in  permitting  the  payee  to  take  the  note 
from  their  store  and  in  their  presence  without  objection  was 
sufficient  to  prevent  them  from  defending  against  an  inno- 
cent purchaser,  and  the  court  should  have  directed  a  vei'diot 
for  the  plaintiff.  OreenfieWs  Estate^  14  Pa.  St.  496;  Dan- 
iels on  ]!^"eg.  Inst.  sec.  850;  Kellogg  v,  Steiner,  29  Wis.  626- 
631;  Nebeker  v,  CutsingeTy  48  Ind.  436;  KeUogg  v.  Curtis^ 

65  Me.  59;  Williams  v.  Stoll,  79  Ind.  80.  This  question  of 
negligence  goes  further  than  mere  want  of  ordinary  care; 
the  defendants  were  bound  to  show  affirmatively  that  they 
were  guilty  of  no  laches  or  negligence.     Chapman  v.  JiosSy 

66  N.  Y.  137;  lioss  v.  Doland,  29  Ohio  St.  473;  Mackey  v. 
Peterson^  29  Minn.  298;  Ort  v.  Fowler,  SI  Kan.  478;  Walker 
V.  Ebert,  29  Wis.  194.  If  there  was  a  delivery  upon  condi- 
tion, the  condition  was  void  as  to  the  plaintiff;  for  the  de- 
livery of  a  negotiable  promissory  note  to  the  payee,  to  take 
effect  upon  the  happening  of  a  future  event,  followed  by 
transfer  to  an  innocent  purchaser  for  value  before  due, 
binds  the  maker  of  the  note,  although  the  transfer  was 
fraudulent  as  between  the  original  parties.  Daniels  on  Neg. 
Inst.  sees.  855,  856;  Massmann  v.  Bolscher,  49  Mo.  87; 
Clark  V.  Thayer,  105  Mass.  216;  Collins  v.  Gilbert,  94  U.  8. 
753;  Stoddard  v.  Kimlall,  6  Cush.  469;  102  U.  S.  442-444; 
Davy  V.  Kelley,  66  Wis.  452;  Piatt  v.  Beehe,  57  N.  Y.  389; 
Bank  of  N.  Y.  v.  Yanderhorst,  32  id.  553;  Stalker  v. 
M'Danaldj  6  Hill,  93;  Coddington  v.  Bay,  20  Johns.  637; 
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Park  Bank  v.  Watson,  42  K  Y.  400;  First  Nat.  Bank  v. 
EaU,  44  id.  395;  Essex  Co.  Bank  v.  RusseU,  29  id.  673;  M^- 
okanti  Nat  Bank  v,  Ccrmstock^  55  id.  24 ;  Van  Duzer  v. 
Howe,  21  id.  531;  Comstoek  v.  Uier,  73  id.  269;  Fanners^  A 
G.  N,  Btmk  tJ.  Noxan,  45  id.  762;  Clarke  v.  Johnson,  54  HI. 
396 ;  Eaudolph,  Comm.  Paper,  sec.  1888.  It  cannot  be  argued 
that  this  note  was  delivered  in  escrow,  for  a  note  cannot  be 
delivered  to  the  payee  in  escrow.  Such  delivery  becomes 
absolute.  Steward  v,  Anderson,  59  Ind.  385;  Johnson  v. 
Branch,  11  Humph.  521. 

Wm.  Buffer,  for  the  respondents. 

Cole,  C.  X  If  this  were  an  action  between  the  original 
parties  to  the  note  in  suit,  it  is  plain  there  could  be  no  re- 
covery, because  it  appears  that  the  sale  of  the  farm  was 
not  completed.  Austin  refused  to  pay  the  $1,600,  and  the 
contract  was  abandoned,  so  that  the  commissions,  which 
trere  the  sole  consideration  of  the  note,  were  not  in  fact 
earned,  which  would  be  a  perfect  defense.  But  it  is  claimed 
that  the  plaintiflf  is  an  innocent  purcliaser  of  the  note  for 
iw^lue,  and  is  not  affected  by  any  equities  which  may  exist 
between  the  original  parties  to  the  paper.  We  assume,  as 
a  fact,  that  the  plaintiff  is  such  a  holder,  and  the  case  will 
be  considered  in  that  light.  Very  elaborate  briefs  have 
been  filed,  and  numerous  errors  are  assigned  to  the  rulings 
of  the  trial  court.  It  would  be  burdensome  to  attempt 
to  notice  in  detail  these  various  assignments  of  error, 
and  we  do  not  deem  it  necessary  that  we  should  do  so 
for  a  proper  disposition  of  the  case.  There  are  really 
but  two  questions  to  be  considered :  (1)  "Was  there  a  de- 
livery of  the  note,  conditional  or  otherwise,  so  as  to  give  it 
a  legal  existence?  (2)  If  not,  were  the  defendants  guilty 
of  such  negligence  in  suffering  or  in  not  preventing  Stevens 
from  taking  and  retaining  the  note  as  renders  them  liable 
for  its  payment  in  the  hands  of  an  innocent  party? 

Now,  as  to  the  delivery,  the  jury  found,  in  answer  to 
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questions  submitted,  that  the  defendants  never  made  a  de- 
livery of  the  note ;  that  they  did  not  intrust  it  to  the  keep- 
ing of  Stevens;  that  Stevens  wrongfully  and  frcMiduJently 
took  it  from  the  store  of  the  defendants,  without  their  con- 
soat  either  express  or  implied.    These  findings  are  not  only 
soatained  by  the  testimony,  but  are  in  accord  with  the  clear, 
distinct,  and  overwhelming  weight  of  evidence  relating  to 
that  question.    We  are  fully  satisfied  with  the  verdict,  and 
do    not  well  see  how  any  other  result  could  have  been 
reached.    The  learned  circuit  court  gave  a  full  charge  bear- 
ing on  the  question  of  delivery,  stating,  as  it  appears  to  us, 
the  law  very  fairly  which  was  applicable  to  the  facts  dis- 
closed on  the  trial    The  court  finally  closed  its  charge  on 
that  point  by  instructing  the  jury  that  if  they  found  from 
the  evidence  that  the  defendants,  either  in  person  or  by 
their  agent  or  attorney,  in  any  manner  delivered  the  note 
to  Stevens  as  evidence  of  a  subsisting  debt,  and  that  the 
plaintiff  was  a  bona  fide  purchaser  for  value,  before  matu- 
rity, their  verdict  must  be  for  the  plaintiff. 

The  question  as  to  the  defendant's  negligence  was  like- 
wise submitted  to  the  jury  upon  all  the  evidence.  The  jury 
found  that  the  defendants  were  not  guilty  of  any  negligence 
in  not  preventing  Stevens  from  taking  the  note  from  the 
store.  It  appears  that  the  note  was  signed  by  the  defend- 
ants at  their  store  on  the  evening  of  its  date,  and  it  is  con- 
clusively shown  that,  while  it  lay  on  the  desk  where  it  had 
been  signed,  Stevens,  of  his  own  motion,  without  the  con- 
sent, either  express  or  implied,  of  the  defendants,  took  the 
note  from  the  desk,  saying,  as  he  did  so,  "I  will  take  charge 
of  this,"  put  the  note  in  his  pocket,  and  went  out  of  the 
store.  The  next  morning  he  sold  the  note  to  Mr.  Dun- 
widdie.  Mr.  Sale,' who  had  drawn  up  the  contract  for  the 
sale  of  the  farm,  and  who  had  acted  in  the  transaction,  to 
some  extent  at  least,  as  the  attorney  of  the  defendants,  was 
in  the  store  at  the  time  Stevens  took  the  note,  as  was  Mr. 
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Galbraith,  the  husband  of  one  of  the  makers.    The  note 
had  been  signed  that  evening  at  the  strong  solicitation  of 
Stevens,  with  the  expectation  that  the  contract  for  the  sale 
of  the  farm  to  Mr.  Austin  would  be  completed  and  deliv- 
ered the  following  day.    The  contract  was  intrusted  to  Mr. 
Sale  to  keep  until  Mr.  Austin  came  in  and  paid  the  $1^600 
provided  for  in  the  contract,  but  the  safe-keeping  of  the 
note  seems  to  have  been  strangely  overlooked.    This  may 
be  accounted  for  by  the  fact  that  all  parties  expected  that 
the  business  would  be  consummated  the  next  morning.   No 
objection  or  protest  was  made  by  the  defendants,  or  their 
attorney,  Judge  Sale,  or  by  Mr.  Galbraith,  to  Stevens'  tak- 
ing the  note  into  his  possession  and  carrying  it  away  as  he 
did.     They  all  say  they  did  not  think  anything  About  it  at 
the  time  or  were  surprised  at  his  conduct.     Still,  as  Stevens 
had  acted  as  the  agent  of  the  defendants  in  making  the 
sale,  it  is  not,  perhaps,  strange  that  they  did  not  object  to 
his  taking  the  charge  of  the  note  until  morning.    It  is  now 
insisted  by  the  counsel  for  the  plaintiff  that  the  court  should 
have  held,  as  a  matter  of  law,  that  the  defendants  were 
guilty  of  gross  negligence  in  permitting  Stevens  to  take 
and  go  away  with  the  note.     Upon  all  the  facts,  we  think 
it  was  clearly  a  question  for  the  jury  whether  due  prudence 
and  caution  had  been  exercised  as  to  the  possession  of  the 
note.     We  have  just  referred  to  the  fact  that  Stevens  was 
acting  as  the  agent  of  the  defendants  in  making  sale  of  the 
farm,  and  there  does  not  seem  to  have  been  anything  in  his 
conduct  in  the  matter  which  would  excite  suspicion  or  doubt 
as  to  his  integrity  or  trustworthiness.    It  would  have  been 
quite  natural,  and  according  to  the  usual  course  of  transact- 
ing such  business,  to  have  intrusted  all  the  papers  to  him, 
as  a  depositary,  until  the  business  was  completed  the  next 
morning.     Indeed,  we  see  little  ground  for  imputing  negli- 
gence to  any  one  in  permitting  Stevens  to  take  the  note,  in 
view  of  the  relation  which  he  had  occupied  and  still  held 
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to  the  defendants.  When  it  is  seen  how  dishonorably  lie 
has  acted,  and  how  grossly  he  has  betrayed  the  rights  of 
his  principals,  it  is  easy  to  make  the  inference  that  no  ordi- 
narily prudent  man  would  have  intrusted  him  with  the  safe- 
keeping of  the  note.  But  our  conclusion  upon  the  whole 
case  is  that  the  question  of  negligence,  as  well  as  that  of 
delivery,  was  fairly  submitted  upon  the  evidence,  under 
proper  instructions,  and  we  see  no  reason  for  disturbing  the 
verdict.  The  judgment  of  the  circuit  court  must  therefore 
be  affirmed. 
By  the  Court — Judgment  affirmed. 


Stanley,  Appellant,  vs.  Sullivan,  Respondent. 
April  4— April  17, 1S8S. 
Execution:  Writ  of  assistance:  Homestead:  Divorce:  Lien  of  judgment, 

1.  A  writ  of  assistance,  under  sec.  8025,  R.  S. ,  to  put  the  purchaser  in 

possession  of  land  sold  on  execution  should  not  be  issued  where 
there  is  a  bona  fide  contest  as  to  his  right  to  the  possession  of  the 
land  under  such  sale, —  as  where  the  defendant  in  good  faith  claima 
that  the  premises  were  his  homestead  and  as  such  exempt  from  sale 
on  execution. 

2.  A  judgment  in  a  .divorce  action  that  the  plaintiff  wife  recover  a  oer^ 

tain  sum  of  money,—  it  not  being  declared  that  the  same  is  for  ali- 
mony or  in  lieu  of  alimony,  or  that  the  judgment  shall  be  a  lien 
upon  any  of  the  defendant's  real  or  personal  estate, —  is  a  mere 
money  judgment,  and  execution  thereon  cannot  be  levied  on  the 
defendant's  homestead. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  appeal  is  from  an  order  denying  a  writ  of  assistance. 
The  facts  are  stated  in  the  opinion. 

John  Randall^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Stafford  <k  Connor. 
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TAtLOB,  J.  This  was  an  applicatiom  by  the  appellant  for 
a  writ  of  assistance  to  put  the  applicant  into  the  possession 
oif  a  parcel  of  real  estate  which  he  claims  had  been  sold  on 
an  execution  issued  upon  a  judgment  in  an  action  for  di- 
vorce brought  by  Mary  J.  Sullivan,  as  plaintiff,  against  her 
husband,  Daniel  SuUivan^  the  respondent  in  this  appeal 
UpoQ  such  execution  sale  a  sheriffs  deed  had  been  issued  to 
the  applicant.  Possession  of  the  premises  had  been  de- 
manded of  the  defendant,  Daniel  Sullivan,  by  the  appli* 
cant,  and  he  refused  to  surrender  the  possession  to  hina. 
The  respondent  resisted  the  motion  for  the  writ  on  the 
ground  that  the  property  sold  on  the  execution  was  his 
homestead  at  the  time  the  judgment  was  rendered  and 
docketed,  as  well  as  at  the  time  of  the  sale  thereof  upon 
said  execution.  The  circuit  court  refused  to  order  the  writ 
to  issue,  but  without  prejudice  to  the  right  of  the  applicant 
to  bring  an  action  of  ejectment  to  recover  said  lands. 

The  application  for  the  writ  was  made  under  the  provis- 
ions of  sec.  3025,  R.  S.  1878.  Previous  to  the  enactment  of 
said  section  in  1878,  the  courts  had  never  had  the  right,  or, 
if  they  had,  had  never  exercised  the  right,  to  issue  a  writ  of 
assistance  to  put  a  purchaser  of  real  estate  upon  an  ordinary 
execution  sale  into  the  possession  of  the  real  estate  so  pur- 
chased by  him.  Previous  to  the  passage  of  this  law  the 
purchaser's  only  remedy  in  this  state  was  by  action  of  eject- 
ment against  the  party  in  possession,  if  he  refused  to  sur- 
render the  possession. 

Courts  of  equity  have  from  the  earliest  times  exercised 
the  right  to  issue  the  writ  of  assistance  in  actions  in  equity 
brought  for  the  purpose  of  determining  the  rights  of  the 
litigants  to  the  title  or  possession  of  real  estate,  after  judg- 
ment declaring  such  rights,  as  well  as  in  cases  for  the  fore- 
closure of  or  redemption  of  mortgages.  In  such  cases  the 
tourts  of  equity  having  jurisdiction  of  the  persons  and 
property  in  controversy  have,  after  determining  the  rights 
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of  the  parties  litigant  to  the  title  or  possession  of  real 
estate,  rightfully  assumed  the  power  to  enforce  their  judg- 
ments by  the  writ  of  assistance  to  transfer  the  possession, 
instead  of  turning  the  party  over  to  a  court  of  law  to  re- 
coyer  such  poasessioHu  Boberdeau  v.  RouSy  1  Atk.  543; 
Penn  v.  Lord  Baltimore^  1  Ves.  Sr.  444;  2  Eden  on  Injunc- 
tions (Waterman's  ed.),  425 ;  Stribley  v.  Eawhiey  3  Atk.  275 ; 
Huguenin  v.  BodeUyy  15  Ves.  Jr.  180;  GarreUon  v.  CoUy 
1  Har.  &  J.  387;  Buf  urn's  Gaaey  13  K  H.  14;  Devavieene 
V.  Deoaucene^  1  Edw.  Ch.  272;  McKomh  v.  £ankey,  1  Bland, 
363;  Kershmo  V.  Thompifmiy  4  Johns.  Ch.  610;  Valentine  v, 
TeUery  1  Hopk.  Ch.  422;  DiggU  v.  Bouldeny  48  Wis.  477; 
Schenck  v.  ComybeVy  13  N.  J.  Eq.  220.  In  these  cases  the 
writs  only  issued  when  the  rights  of  the  respective  parties 
to  be  affected  by  it  had  been  fully  determined  by  the  judg- 
ment in  the  action.  In  the  case  of  Schenck  v.  Ccmovevy 
sup*ay  it  is  said:  "It  is  scarcely  necessary  to  add  that  the 
exercise  of  the  power  rests  in  the  sound  discretion  of  the 
court.  It  will  never  be  exercised  in  a  case  of  doubt,  nor 
under  color  of  its  exercise  will  a  question  of  legal  title  be 
tried  or  decided."  This  limitation  upon  the  exercise  of  the 
right  to  issue  a  writ  of  assistance  is  recognized  by  all  the 
authorities.  See  Langley  v.  VoUy  54  Cal.  435 ;  San  Jose  v, 
FalUmy  45  Cal.  316;  Henderson  v,  McTuckery  45  Cal.  647; 
Barton  v,  Beattyy  28  N.  J.  Eq.  412;  Vanmeter  v.  Bordeny 
25  K  J.  Eq.  414;  Thomas  v,  De  Baum,  14  N.  J.  Eq.  41. 

We  think  the  rule  under  the  statute  is  no  broader  thjan 
the  rule  at  common  law  when  applied  to  cases  coming 
within  the  statute.  The  statute  extends  the  power  to  issue 
the  writ  to  cases  not  coming  within  the  common-law  rule, 
but  it  was  clearly  not  intended  that  the  power  should  be 
exercised  in  a  case  where  there  was  a  bona  fide  contest  as 
to  the  right  of  the  purchaser  at  the  execution  sale  to  the 
possession  of  the  lands  under  such  sale.  The  statute  starts 
out  by  declaring  that  "  whenever  a  title  shall  have  been  per- 
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fected  in  any  person  to  any  real  estate  sold  by  virtue  of  an 
execution,  or  to  any  part  thereof  or  interest  therein,  and 
the  person  against  whom  such  execution  issued,  or  any  other 
person  claiming  under  him  by  title  arising  subsequently  to 
the  docketing  of  the  judgment  upon  which  it  issued,  shall 
be  in  possession  of  any  such  real  estate,  or  part  thereof,  or 
interest  therein,"  etc.  We  think  it  is  evident  that  this  sec- 
tion, read  in  connection  wMth  our  law  in  regard  to  home- 
stead exemptions,  could  not  have  been  intended  to  compel 
the  court  to  issue  the  writ  of  assistance  in  favor  of  the  pur- 
chaser of  such  exempted  homestead  upon  an  execution 
issued  against  the  owner  of  the  homestead  in  possession 
thereof  at  the  time  of  its  issue  and  sale  and  at  the  time  the 
writ  was  applied  for.  The  letter  of  the  statute  might  be 
said  to  apply  to  such  a  case,  but  it  seems  to  us  very  clear 
that  such  is  not  the  spirit  or  meaning  of  the  act.  In  the 
case  of  the  sale  of  the  homestead  there  would,  under  the 
law  exempting  it,  be  a  failure  on  the  part  of  the  purchaser 
at  the  execution  sale  to  acquire  a  titf-e  thereto  by  virtue  of 
such  sale.  If,  on  the  application  for  the  writ  in  such  case, 
there  be  a  honajide  contention  on  the  part  of  the  defendant 
for  the  homestead  exemption,  we  think  it  is  eminently 
proper  that  the  court  should  refuse  the  writ,  and  leave  the 
parties  to  settle  the  right  in  an  action  at  law,  where  the 
merits  of  the  claim  of  the  defendant  may  be  passed  upon 
by  a  full  trial  before  a  court  and  jury. 

In  order  to  obtain  the  writ  of  assistance  under  the  stat- 
ute the  applicant  must  show  that  at  the  time  the  judgment 
was  docketed  the  defendant  in  such  execution  had  an  in- 
terest in  the  real  estate  upon  which  the  judgment  so  dock- 
eted was  a  lien,  and  that  such  defendant,  or  some  one 
claiming  under  him  by  title  acquired  subsequently  to  the 
docketing  of  such  judgment,  is  in  possession  and  refuses  to 
surrender  such  possession  to  the  purchaser.  On  the  appli- 
cation for  this  writ  the  respondent  meets  the  claim  by 
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alloging  that  the  judgment  and  execution  under  which  the 
applicant  for  the  writ  claims  the  land  never  was  a  lien 
thereon,  and  that  the  property  never  was  subject  to  sale 
upon  such  execution.  The  claim  made  bj'  the  respondent 
is  not  so  clearly  unfounded  as  to  justify  the  court  in  hold- 
ing, upon  this  application,  that  it  is  not  made  in  good  faith, 
or  that  it  is  so  frivolous,  either  in  fact  or  in  law,  that  it 
should  be  ignored  and  the  writ  issued. 

The  learned  counsel  for  the  appellant  claims  that  the 
judgment  rendered  in  the  divorce  case  against  the  defend- 
ant in  the  execution^  the  respondent  on  this  appeal,  is  a  lien 
upon  the  homestead.  That  presents  a  question  of  law,  and 
might^  perhaps  be  determined  upon  the  application  for  a 
writ  of  assistance  under  the  statute ;  and  if  it  must  be  held 
as  a  question  of  law  that  it  was  a  lien  upon  the  homestead 
of  the  respondent,  and  that  such  homestead  was  subject  to 
sale  on  such  judgment,  as  any  other  real  estate  owned  by 
him,  there  would  then  seem  to  be  no  good  reason  for  turn- 
ing the  appellant  over  to  his  action  of  ejectment  to  recover 
the  possession  of  said  premises.  The  judgment  in  the  di- 
vorce case  under  which  the  execution  was  issued  and  the 
sale  made,  after  adjudging  that  the  said  Mary  J.  Sullivan 
be  divorced  from  the  said  Daniel  SuUivariy  proceeds  to  ad- 
judge as  follows:  "And  it  is  hereby  further  ordered  and 
.adjudged  that  the  plaintiff  be  allowed,  and  have,  and  re- 
cover of  the  said  defendant,  Daiiid  Sullivan^  by  a  judgment 
of  this  court,  the  sum  of  eight  hundred  dollars,  and  fifty 
dollars  as  attorney's  fees,  and  the  costs  of  this  action,  taxed 
at  sixty-two  and  90-100  dollars,  and  that  execution  issue 
therefor." 

It  will  be  seen  that  this  is  a  mere  money  judgment,  upon 
which  execution  is  directed  as  in  ordinary  money  judg- 
ments. '  It  is  not  even  declared  that  the  $800  is  for  alimony 
or  in  lieu  of  alimony,  and  it  does  not  declare  that  the  judg- 
ment shall  be  a  lien  upon  any  of  the  defendant's  real  or 
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personal  estate.  If  a  lien  upon  his  real  estate  at  all,  it  be- 
came  so  by  docketing  it  as  a  money  jadgraent.  An  execu- 
tion issued  upon  this  judgment  can  have  no  other  eflScacy 
than  an  execution  issued  upon  any  other  money  judgment 
A  homestead  of  the  defendant  is  exempt  from  sale  upon  any 
execution  issued  upon  any  judgment  for  the  recovery  of 
money.  See  sec.  2983,  R.  S.  The  judgment  up6n  which 
the  execution  in  this  case  issued  did  not  declare  on  its  face 
that  it  should  be  a  lien  upon  the  homestead  of  the  defend- 
ant, as  the  court  probably  might  have  declared  it  to  be,  and, 
in  the  absence  of  any  such  declaration  of  the  court,  it  must 
be  treated  as  having  the  same  force  as  an  ordinary  judg- 
ment. We  do  not  hesitate  to  say  that,  upon  the  showing 
made  by  the  record  introduced  on  the  hearing,  the  judg- 
ment was  not  a  lien  upon  the  homestead  of  the  defendant, 
if  he  had  one,  and  that  the  writ  of  assistance  was  properly 
refused  on  that  ground.  Whether,  as  a  matter  of  fact,  the 
premises  in  question  were  and  are  the  homestead  of  the  re- 
spondent Sullivan  was  not  determined  by  the  court  on  the 
application  for  the  writ;  and,  because  the  fact  whether  it 
was  or  was  not  a  homestead  was  a  matter  of  unceriainty 
upon  the  proofs  offered  upon  the  hearing  of  the  mot  on,  the 
court  was  right  in  refusing  the  writ.  See  cases  above  ciied. 
It  is  said  by  the  learned  counsel  for  the  appellant  that 
the  circuit  court  had  adjudged,  in  a  former  proceeding  in- 
the  divorce  action,  that  the  premises  in  question  were  not 
a  homestead.  After  a  careful  reading  of  these  proceedings 
it  appears  to  us  that  the  question  of  homestead  was  not  in 
issue  in  said  proceedings,  and  was  not  passed  upon  by  the 
court.  The  proceedings  referred  to  by  the  learned  counsel 
were  the  proceedings  upon  a  motion  made  by  £he  defend- 
ant, Daniel  Sullivan^  in  the  divorce  suit,  after  judgment,  to 
set  aside  said  judgment,  or  that  part  of  it  which  adjudged 
that  he  should  pay  the  plaintiflf,  Mary  J.  Sullivan,  the  sum 
of  $800  and  the  costs  of  the  action.     The  grounds  of  the 
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»otJon  were  that  the  judgmeHt  was  for  too  large  an  amount, 
considering  his  ability  to  pay,  and  on  the  further  ground 
that  there  was  an  agreenient  before  judgment  was  entered, 
between  tbe  attorneys  of  the  parties,  that  no  judgment  for 
aliaionj  or  allowance  for  the  plaintiff  should  be  taken  in 
Hbe  action.  The  question  of  the  liability  of  the  homestead 
to  be  sold  for  the  payment  of  the  judgment  was  not  dis- 
cussed or  considered  by  the  court,  so  far  as  we  are  able  to 
discover  from  the  proceedings. 

By  the  Court — The  order  of  the  circuit  court  is  affirmed. 


Menbelson,  Appellant,  vs.  Pasohen,  Respondent. 

AprU  4  — April  17y  1888. 

fh  9)  ^Execution:  Levy  subject  to  mortgage:  Estoppel:  Amendment  of 
return,    fS)  Debtor  and  creditor:  Fratidulent  conveyance:  Evi- 
Perverse  verdioL 


^'  -^  sheriff  who  has  levied  an  execution  subject  to  a  certain  mortgage, 
^^d  has  so  stated  in  his  return,  is  estopped  to  question  the  validity 
^^  the  mortgage ;  and  he  has  no  right  in  such  case  to  take  the  prop- 
^*^y  from  the  possession  of  the  mortgagee. 

^  tile  return  of  the  sheriff  in  such  case  is  amendable  it  can  be 
^^^ended  only  upon  proof  that  it  was  made  by  mistake  and  that  it 
^^  "tintrue,  with  due  notice  to  the  parties  interested  in  it,  and  by  the 

rJP^^^ut  in  which  it  is  a  part  of  the  record, 

**^  verdict  of  the  jury  in  this  case  that  a  chattel  mortgage  was  not 
^^v-en  in  good  faith  to  secure  an  actual  indebtedness,  but  was  given 
^^th  intent  to  hinder,  delay,  and  defraud  creditors,  is  held  to  have 
^^^^n  clearly  unwarranted  by  the  evidence. 

-^^EAL  from  the  County  Court  of  MilwauJcee  County. 


Fop^ 


^^ion  against  a  sheriflF  for  the  conversion  of  personal 


avi 


Xty.    The  facts  are  stated  in  the  opinion.    There  was 


^^^ict  for  the  defendant;  a  motion  for  a  new  trial  was 
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denied ;  and  from  the  judgment  entered  on  the  verdict  the 
plaintiff  appealed. 

TF.  C.  Williams,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Somers,  Samers 
i&  Dorr  and  Burke  <&  Meyersy  and  oral  argument  by  T.  F. 
Satnera.  To  the  point  that  the  sheriflF  should  be  permitted, 
before  or  after  judgment,  to  amend  his  return  to  process,  in 
accordance  with  the  facts,  they  cited  In  re  Remington^  7 
Wis.  643;  Moyer  v.  Cook,  12  id.  335;  Bacon  v.  BasseU,  19 
id.  46;  Norihrup  v.  Shephard,  23  id.  513;  Robertson  v.  Kink- 
Tieady  26  id.  560;  Wait  v.  Sherman,  61  id.  119;  Decker  v. 
Armstrong,  87  Mo.  316. 

Obton,  J.  One  Augusta  Boaz  was  a  merchant  in  milli- 
nery goods,  and  had  a  stock  of  the  value  of  about  $2,232. 
She  was  being  pressed  by  some  creditor,  and  asked  the 
plaintiff  for  a  loan  of  $830  to  be  secured  by  a  mortgage  on 
said  stock.  He  gave  her  the  money  by  giving  his  check  to 
the  attorney  of  such  creditor,  and  said  check  for  such 
amount  was  paid  by  the  bank  on  which  it  was  drawn,  and 
the  claim  of  such  creditor  was  in  this  way  paid  and  dis- 
charged. Augusta  Boaz  gave  the  plaintiff  her  judgment 
notes  for  such  sum,  and  secured  the  same  by  a  chattel  mort- 
gage on  said  stock  of  goods.  The  plaintiff,  deeming  him- 
self insecure,  took  possession  of  said  stock  on  the  mortgage, 
and  was  selling  the  same  at  retail  to  obtain  his  money. 
This  was  the  condition  of  things  when  the  defendant  as 
sheriff  levied  certain  executions  which  he  held,  issued  on 
judgments  against  said  Augusta,  upon  said  stock  of  goods, 
subject  to  the  said  mortgage  of  the  plaintiff,  and  made  bis 
return  on  said  executions  accordingly,  and  took  full  posses- 
sion of  said  stock  upon  such  levy,  and  sold  the  whole, 
thereof  to  satisfy  in  part  the  said  executions.  The  plaintiff 
thereupon  brought  this  suit  against  said  defendant  for  the 
conversion  of  said  goods.    The  defendant  alleges  in  de- 
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fense  that  the  plaintifiTs  said  mortgage  is  void,  as  having 
been  given  with  intent  to  hinder,  delay,  or  defraud  the 
creditors  of  said  Augusta. 

The  executions  and  other  records  and  the  mortgage  and 
notes  were  in  evidence,  and  the  testimony  showed  the 
above  facts.  The  jury  found  specially,  ^r«^,  that  said  mort- 
gage was  not  given  in  good  faith  to  secure  an  actual  in- 
debtedness due  from  Mrs.  Boaz  to  the  plaintiflf ;  second^  that 
the  plaintiff  did  not  loan  to  her  the  sum  of  $830  at  the  date 
of  said  mortgage,  to  take  up  the  claim  against  her,  as  al- 
leged, and  that  said  mortgage  was  given  with  intent  to  hin- 
der, delay,  or  defraud  the  creditors  of  the  mortgagor;  and 
then  found  the  value  of  the  goods,  and  generally  for  the 
defendant.  There  are  several  exceptions  to  the  charge  of 
the  court  to  the  jury,  and  to  its  refusal  to  instruct  the  jury 
as  requested,  but  they  mainly  relate  to  the  legal  effect  of 
the  evidence,  and  we  may  as  well  decide  the  case  upon  its 
merits  on  the  overruling  of  the  motion  to  direct  a  verdict 
for  the  plaintiff,  to  set  aside  the  verdict,  and  to  grant  a  new 
trial. 

We  cannot  but  think  that  the  verdict  in  this  case  is  per- 
verse, arbitrary,  and  unwarranted  by  any  evidence.  We 
can  scarcely  find  any  evidence  whatever  of  the  plaintiff's  in- 
tent to  defraud  the  creditors  of  Augusta  Boaz,  and  the  fact 
of  the  bona  fide  and  actual  existence  of  the  debt  which  the 
mortgage  was  given  to  secure  was  established  by  the  most 
conclusive  evidence.  It  requires  clear  and  satisfactory  evi- 
dence to  establish  fraud  in  such  a  case,  and  yet  there  was 
nothing  above  a  bare  and  ungrounded  suspicion  of  it  in  this 
case.  The  sheriff  levied  upon  the  stock  of  goods  mbjeot  to 
this  mortgage,  and  so  made  his  return  on  the  executions. 
In  other  words,  he  levied  only  upon  the  interest  which  the 
mortgagor,  Augusta  Boaz,  had  in  the  property  after  satis- 
fying said  mortgage,  and  so  made  bis  return.  He  is  there- 
fore estopped  from  questioning  the  mortgage.  He  has  no 
Vol.71— 88 
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interest  in  questioning  it;  for  he  only  levied  upon  the  in- 
terest of  the  mortgagor  over  and  above  the  mortgage,  aivi 
can  claim  no  other  or  greater  interest  in  it.   He  had  no  right, 
by  his  limited  levy  subject  to  the  mortgage,  to  take  posses- 
sion of  the  property,  and  much  less  to  take  it  from  the  pos- 
session of  the  plaintiff,  the  mortgagee.     He  could  only  sell 
the  interest  of  the  mortgagor  in  it  over  and  above  the  mort- 
gage claims  upon  it,  or  the  overplus  after  the  satisfaction  of 
the  mortgage.     He  is  concluded  by  his  return,  and  he  is  not 
permitted  to  question  it.     These  principles  have  been  so 
long  recognized  by  the  courts  as  to  be  elementary.     GoUon 
V,  Marsh,  3  Wis.  221 ;  Cotton  v.  Watkins,  6  Wis.  620 ;  Eastmun 
V.  Bennetty  6  Wis.  232;  Frisbee  v,  Langworthy,  11  Wis.  375; 
8axt(m  V.  Williams,  15  Wis.  292 ;  Freem.  Exec.  §  363 ;  Crock. 
Sher.  §  45;  Binm.  Sher.  §  280;  Smith,  Sher.  216,  and  notes 
of  cases ;  Ohlson  v.  Pierce,  55  Wis.  205 ;  Irvin  v.  Smith,  66 
Wis.  113.     It  is  very  questionable  whether  such  a  return  is 
amendable;  but  if  so,  it  must  be  done  upon  proof  that  it 
was  made  by  mistake  and  that  it  is  untrue,  with  due  notice 
to  the  parties  interested  in  it,  and  by  the  court  in  which  it 
is  a  part  of  the  record.    There  was  no  proof  of  any  proper 
amendment  of  the  return  indorsed  on  the  exceptions,  and  it 
stands  as  a  verity  in  the  case.    Arnold  v,  Nye,  23  Mich.  296; 
Haynes  v,  Knowles,  36  Mich.  409 ;  Townsend  v.  Olin,  6  Wend. 
207;  Browning  v.  Hanford,  5  Denio,  586;  Langdon  v.  Sum- 
men?  AdrnUr,  10  Ohio  St.  77.    The  verdict  was  most  clearly 
unsupported  by  the  evidence. 

By  the  Court — The  judgment  is  reversed,  and  the  csose 
remanded  to  the  superior  court  of  Milwaukee  county  for  a 
new  trial. 
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Thb  State  bx  bel.  Turner  vs.  The  Circuit  Court  for 
Ozaukee  County. 

March  £7 — May  if,  I8SS. 
JurtBdidion:  Criminal  law:  New  trial  after  affirmance  of  judgment. 

The  circuit  court  has  jurisdictioD,  under  sea  4719,  R.  8.,  to  grant  a 
new  trial  in  a  criminal  case  within  the  time  therein  prescribed,  al- 
though, after  a  previous  motion  for  a  new  trial  had  been  denied, 
judgment  was  entered  and  such  judgment  has  been  affirmed  bj 
the  supreme  court  on  writ  of  ernnr.    Orton,  J.,  dissents. 

Certiorari  to  the  Circuit  Court  for  Ozaukee  County. 

The  facts  are  stated  in  the  opinion.  The  case  of  Town 
of  SauhviUe  v.  The  State  is  reported  in  69  Wis.  178. 

For  the  relator  there  was  a  brief  signed  by  Eugene  8. 
Turner,  special  district  attorney,  with  Geo.  W.  Foster  as 
counsel,  and  the  cause  was  argued  orally  by  the  Attorney 
General, 

For  the  defendant  there  was  a  brief  by  Turner  ds  Timlin, 
and  oral  argument  by  Mr.  W.  H.  Timlin. 

Cole,  0.  J.  The  town  of  Saukville  was  indicted  for  not 
repairing  a  bridge,  and  was  found  guilty.  A  motion  wai 
made  to  set  aside  the  verdict  and  for  a  new  trial,  which 
motion  was  denied,  and  the  defendant  town  was  sentenced 
to  pay  a  fine  of  $250.  The  cause  was  then  brought  to  this 
court  on  a  writ  of  error,  and  the  judgment  of  the  circuit 
court  was  affirmed.  On  the  return  of  the  record  to  the  cir- 
cuit court  the  defendant  made  a  motion,  founded  upon  a 
petition  and  affidavits,  for  a  new  trial,  which  motion  was 
granted.  A  common-law  writ  of  certiorari  was  then  issued 
from  this  court  to  review  the  order  of  the  circuit  court 
granting  a  new  trial.  A  motion  is  now  made  to  quash  the 
writ  because  it  was  improvidently  granted,  and  that  motion 
is  the  matter  to  be  considered.  The  rule  is  well  settled  in 
this  court  that  the  only  question  arising  on  the  motion  is 
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the  question  of  jurisdiction.  Where  the  writ  issues  to  re- 
view the  proceedings  of  a  court,  that  is  the  only  question 
which  will  be  examined,  though  it  is  otherwise  when  it 
issues  to  review  the  proceedings  of  officers  or  bodies  not 
proceeding  according  to  the  common  law.  It  is  not  neces- 
sary to  cite  our  decisions  where  these  principles  have  been 
adjudicated  and  settled. 

Had,  then,  the  circuit  court  power  or  jurisdiction  to  grant 
a  new  trial  in  this  cause?  For  the  purposes  of  the  case, 
jurisdiction  may  be  defined  to  be  the  power  to  bear  and 
determine  the  cause  or  controversy  before  the  court,  or  the 
power  to  grant  the  motion  for  a  new  trial.  See  Warner  v. 
Howland,  10  Wis.  16;  PoUard  v.  Wegener,  13  Wis.  569; 
Arnold  v.  Booth,  14  Wis.  180;  Hmtser  v.  StaU,  33  Wis.  678. 
Sec.  4719,  R.  S.,  reads  as  follows :  "  The  circuit  court  may, 
at  the  term  in  which  the  trial  of  any  indictment  or  infor- 
mation shall  be  had,  or  within  one  year  thereafter,  and  in 
either  case  before  or  aft^r  judgment,  on  the  petition  or 
motion  in  writing  of  the  defendant,  grant  a  new  trial  for 
any  cause  for  which,  by  law,  a  new  trial  may  be  granted, 
or  when  it  shall  appear  to  the  court  that  justice  has  not 
been  done,  and  on  such  terms  as  the  court  may  direct."  It 
appears  that  a  proper  motion  was  made  within  one  year 
from  the  judgment,  upon  the  grounds  addressed  to  the  dis- 
cretion of  the  circuit  court,  and  a  new  trial  was  undoubt- 
edly granted  under  the  special  authority  conferred  by  the 
above  statute;  and  the  question  now  is,  Had  the  court 
power  to  grant  it?  We  can  only  consider  the  question  of 
the  power  or  jurisdiction  of  the  court  in  the  matter,  not 
whether  it  exercised  that  power  wisely  or  granted  the  mo- 
tion on  insufficient  grounds,  for  the  court  may  have  erred, 
but  error  does  not  afFect  its  jurisdiction. 

This  statute  was  probably  borrowed  from  Massachusetts. 
See  Pub.  Stats,  of  Mass.  1882,  oh.  114,  sec.  128;  Comm.  v. 
Peck,  1  Met.  428;  Comm.  v.  JHoElhaney,  111  Mass.  439; 


Digitized  by 


Google 


JANUAEY  TEEM,  1888. 


597 


The  StaU^  ox  reL  Tamer  vs.  The  Circuit  Court  for  Ozaukee  County. 


Chrnm.  V.  Sooit,  123  Mass.  418.    Also  Terr.  Stats,  of  Wis. 
(1839),  p.  377,  sec.  6;  R.  S.  1849,  ch.  149,  sec.  6;  R.  S.  1858, 
ch.  18(},  fi«c,  6.    We  do  not  well  see  upon  what  grounds  the 
power  of  the  court  to  grant  the  new  atrial  can  be  denied  if 
the  provision  is  valid.     The  fact  that  the    judgment  has 
been  affirmed  by  this  court  famishes  no  snfficient  reason  for 
denying  that  power.     It  is  said  by  the  affirmance  of  the 
judgment  it  became  a  finality,  a  final  determination  of  the 
cause  and  sentence  of  the  law.     'f  hat  view  certainly  would 
be  correct  had   not  the  legislature  conferred   this  special 
authority  to  grant  a  new  trial  upon  a  proper  cause  shown. 
On  aiBrmanco  of  a  judgment  in  a  civil  case  no  new  trial 
could  be  granted  unless  the  statnte  authorized  it.     Only 
where  the  statute  does  authorize  it  can  a  new  trial  after  af- 
firmance be  granted,  either  in  a  civil  or  criminal  cause.     In 
actions  of  ejectment  the  circuit  court  can  grant  a  new  trial 
even  after  affirmance  by  this  court,  and  this  by  virtue  of  a 
statute  upon  the  subject.    Hdseltine  v.  Simpson^  61  Wis. 
4S7.    Consequently  we  can  perceive  no  sufficient  grounds 
or  reasons  for  denying  the  validity  of  the  statute  to  grant  a 
new  trial  after  judgment  has  been  affirmed  in  this  court, 
any  more  in  a  criminal  than  in  a  civil  cause.     So  under  sec. 
2832j  It  S.J  a  large  discretionary  power  is  vested  in  the  court 
to  relieve  a  party  within  a  year  from  a  judgment  through 
mistake  or  excusable  neglect.     In  the  McElhaney  Case^  it 
was  held  that  a  new  trial  might  be  granted  in  a  capital  case 
after  sentence  of  death  passed  and  exceptions  had  been  over- 
ruled by  the  supreme  court,  which  was  equivalent  to  an  af- 
firmance of  the  conviction.     True,  in  that  case  a  new  trial 
was  refused,  but  still  the  court  distinctly  affirm  the  point 
stated.     It  may  be  conceded  that  independently  of  the  stat- 
ute the  court  would  have  no  power  to  grant  a  new  trial  after 
the  affirmance  of  the  judgment.     But  as  the  statute  expressly 
autborizoB  it,  the  circuit  court  may,  either  before  or  after 
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judgment,  grant  a  new  trial  within  a  year.  This  right  the 
legislature  has  seen  fit  to  extend  to  the  convicted  party,  and 
we  do  not  see  that  the  provision  is  obnoxious  to  any  consti- 
tutional objection.  The  reason  and  policy  of  this  statute  are 
stated  by  Mr.  Justice  Taylor  in  Ohms  v.  StaUy  49  Wis.  431. 
Chief  Justice  Shaw,  in  Comm.  v.  Peck^  1  Met.  428,  gives 
some  reasons  in  vindication  of  the  wisdom  and  nece^ity  of 
the  statute.  He  says :  "  It  may  sometimes  oocur  that  from 
the  discovery  of  new  evidence  it  would  be  perfectly  in  the 
power  of  the  defendant  to  establish  his  innocence  by  plenary 
evidence,  if  he  could  avail  himself  of  an  opportunity  to  bring 
it  before  a  jury.  Between  the  trial  and  sentence  it  might 
be  discovered  that  the  conviction  was  the  result  of  con- 
spiracy and  perjury,  which  could  be  fully  demonstrated  on 
another  trial."  It  was  doubtless  some  such  considerations 
which  induced  the  legislature  to  enact  the  provision,  and 
effect  should  be  given  to  it  in  a  proper  case. 

Quite  an  elaborate  argument  is  made  on  behalf  of  the 
relator  to  establish  the  position  that  the  ooort  ought  not  to 
have  granted  a  new  trial  on  the  case  presented.  It  may  be 
that  the  court  erred  in  its  decision,  but  for  the  reasons  be- 
fore indicated  we  cannot  consider  that  point.  On  this  writ 
we  do  not  review  the  decision  for  error,  but  merely  the 
question  whether  the  court  had  jurisdiction  to  make  it 
Upon  that  point  we  confess  we  are  entirely  clear  that  the 
court,  in  granting  a  new  trial,  did  not  exceed  its  jurisdic- 
tion, even  though  it  may  have  erred  in  granting  the  trial 
upon  the  case  presented.  Hauaer  v,  State^  33  Wis.  678 ;  In  re 
Seinlar^  41  Wis.  517.  It  seems  hardly  necessary  to  add  that 
the  power  of  the  court  is  rested  exclusively  upon  the  au- 
thority conferred  by  the  statute,  and  not  upon  its  general 
jurisdiction. 

It  follows  from  these  views  that  tiie  motion  to  quash  the 
writ  must  be  sustained. 
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Orton,  J.  The  undersigned  most  respectfully  hereby  dis- 
sents from  the  decision  of  the  motion  in  this  case.  The  cause 
of  The  State  v.  The  Town  ofSauhvUle  had  -been  tried  before 
a  jury  on  a  plea  of  not  guilty  on  its  merits.  The  jury  found 
the  defendant  guilty,  and  the  court  sentenced  it  to  pay  a 
fine  of  $250  and  costs.  In  due  time  the  defendant  made  a 
motion  ta  set  aside  the  verdict  and  to  grant  a  new  trial  in 
the  cause,  which  was  overruled,  and  the  defendant  excepted. 
On  writ  of  error  to  this  court  and  bill  of  exceptions  said 
judgment  was  affirmed,  absolutely,  and  without  any  reser- 
vation. After  the  reimUitur^  the  circuit  court  granted  a 
new  trial  in  the  cause  ostensibly  on  the  ground  that  certain 
evidence  which  had  been  given  and  considered  at  the  trial 
did  not  appear  in  the  bill  of  exceptions  in  this  court,  and 
for  other  reasons.  This  was  done,  as  claimed,  by  virtue  of 
sec.  4719>  R.  S.,  which  provides  that  the  circuit  court  may, 
at  the  "term  in  which  the  trial  of  any  indictment  or  infor- 
mation shall  be  had,  or  within  one  year  thereafter,  grant 
a  new  trial  for  any  cause  for  which,  by  law,  a  new  trial  may 
be  granted,  or  when  it  shaU  appear  to  the  court  that  justice 
I^as  fwt  been  done,^^  The  new  trial  was  evidently  granted 
under  the  power  given  by  this  last  clause  of  the  section,  for 
the  cause  stated  was  not  sufficient  as  the  ordinary  ground 
of  a  new  trial. 

This  proceeding  was  brought  to  this  court  by  certiorari. 
The  defendant  moved  in  this  court  to  quash  the  writ,  on 
the  ground  that  the  circuit  court  had  the  power  and  juris- 
diction under  the  above  statute  to  grant  such  new  trial. 
This  court  sustained  the  motion,  holding  that  the  circuit 
court  had  such  power  and  jurisdiction  under  said  statute, 
notwithstanding  the  affirmance  of  the  judgment  on  the  writ 
of  error.  The  motion  was  submitted  on  the  brief  of  the 
defendant's  counsel,  and  on  a  brief  of  an  attorney  for  the 
state,  the  attorney  general  for  some  reason  omitting  to  file 
any  brief  or  cite  any  authorities  on  behalf  of  the  state. 
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In  my  opinioa  this  motron  involved,  and  the  decision  has 
disposed  of,   the  most  important  question  of  jurisdiction 
ever  presented  to  this  court.     The  constitutional  jurisdic- 
tion of  this  court  not  only  embraces  its  power  to  hear  and 
determine  causes  coming  before  it  within  its  appellate  juris- 
diction and  general  control  over  inferior  courts,  but  it  em- 
braces also  the  legal  effect  of  its  judgments  as  res  adj udiccUcd. 
The  legislature,  in  carrying  out  the  provision  of  the  con- 
stitution conferring  its  jurisdiction,  provided  that  it  "may 
reverse,  affirrrij  or  modify  the  judgment,  etc.,  and  may,  if 
moesaary  or  proper^  orJer  a  new  trial,"  and  "shall  remit  its 
judgment  or  decision  to  the  court  from  which  the  appeal  or 
writ  of  error  was  taken,  to  he  enforced  accordingly.^'*     Sec. 
3071,  R.  S.     This  statute  does  not  confer  any  jurisdiction 
upon  the  court,  but  it  is  an  interpretation  of  the  constitu- 
tional provision,  and  gives  it  practical  effect.     Its  jurisdic- 
tion and  judgments  are  therefore  supreme,  dernier^  final, 
and  conclusive,  not  only  as  to  the  subject  matter  and  par- 
ties, but  also  as  to  all  inferior  courts  in  respect  thereto.     Any 
law  which  abridges,  impairs,  or  limits  this  jurisdiction  is 
void.    For  instance,  if  a  law  should  provide  for  another 
court  that  should  have  a  superior  appellate  jurisdiction  and 
the  power  to  hear  and  determine  appeals  and  writs  of  error 
from  this  court,  and  to  reverse,  affirm,  or  modify  its  judg- 
ments, or  to  revise  in  any  manner  its  proceedings,  it  would 
be  void.     So,  also,  any  law  which  should  give  to  the  circuit 
court  or  any  other  inferior  court  the  power  to  affect  or  im- 
pair the  finality  or  conclusiveness  of  its  judgments,  either 
by  review  or  by  a  new  trial  in  the  action,  or  directly  or  in- 
directly, would  be  equallj'  void.     The  judgment  of  affirm- 
ance by  this  court  makes  the  judgment  of  the  court  below 
its  judgment,  and  such  judgment  is  final  and  conclusive, 
and,  when  remitted  to  the  court  below,  it  is  "  to  be  enforced 
accordingly."     This  is  the  clear  and  unquestionable  consti- 
tutional effect  of  a  judgment  of  affirmance^  or  it  has  no 
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eflFeot  whatever.    A  statute  that  should  allow  the  court  be- 
low to  grant  a  new  trial  in  the  action  after  such  judgment 
of  aflfirmanoe,  would  utterly  destroy  its  constitutional  effect 
If  the  new  trial  should  result  in  the  same  judgment  as  on 
the  first  trial,  on  the  second  appeal  to  this  court  there  might 
be  another  judgment  of  aflBrmauce,  but  on  new  grounds,  or 
a  judgment  of  reversal  and  a  new  trial  ordered.    But  even 
that  second  judgment  of  affirmance  is  not  Jmal^  for  under 
this  statute  the  circuit  court  might  grant  another  new  trial, 
under  that  broad  ground  "  that  justice  has  not  been  done,*' 
and  so  on  forever.    In  case  of  an  appeal  from  the  judg- 
ment on  the  second  trial,  if  it  should  be  reversed  by  this 
court,  then  its  final  judgment  of  affirmance  is  effectually 
wiped  out.    This  court  on  reversal  may  grant  another  new 
trial,  or  the  circuit  court  may  grant  a  new  trial  within  one 
year  from  any  subsequent  judgment,  and  so  on  arf  infinitum. 
Can  there  be  any  doubt  that  such  a  statute  would  be  uncon- 
stitutional for  having  destroyed  the  effect  of  the  final  judg- 
ments of  this  supreme  appellate  court?    To  give  the  court 
below  this  unlimited  control  of  judgments  of  affirmance  by 
successive  new  trials,  would  practically  make  litigation  in 
the  same  action  interminable,  when  the  constitution  has 
provided  a  supreme  tribunal  in  which  it  shall  end  forever. 
In  criminal  cases  such  retrials  and  delays  after  affirmance 
of  the  conviction  by  this  court,  would  destroy  the  ultimate 
certainty  of  final  conviction,  and  defeat  the  prompt  execu- 
tion of  the  criminal  laws  by  the  escape  of  prisoners,  the 
death  or  removal  of  witnesses,  the  loss  of  testimony,  and 
the  increased  chances  of  acquittal,  that  would  justify  the 
present  extreme  public  opinion  that  criminals  escape  pun- 
ishment through  the  delays  and    uncertainties  of    trial, 
through  the  meshes  and  endless  circumlocutions  of  the  law. 
But  ih^  practical  effect  of  the  violation  of  this  principle  of 
the  absolute  finality  and  conclusiveness  of  a  judgment  of 
affirmance  upon  appeal  or  writ  of  error  from  a  final  judg- 
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meat  of  the  court  below  by  which  the  whole  case  is  brought 
to  this  court,  \i  not  the  question.  The  question  is  one  of 
\hQ  jurisdiction  of  this  court,  as  to  the  effect  of  its  judg- 
ments, within  the  constitutional  power  to  hear  and  deter- 
mine  cases  vested  in  this  court  of  final  appeal  and  of  last 
resort.  It  is  the  violation  of  this  principle  that  will  be  fol- 
lowed by  these  practical  and  ruinous  consequences,  and 
which  no  doubt  constituted  the  reason  for  its  establishment, 
which  is  the  only  matter  to  be  considered. 

If  the  judgments  and  orders  of  the  inferior  court  which 
are  not  jBnal  but  only  interlocutory,  as  intermediate  steps  in 
the  proceedings,  are  brought  to  this  court,  then,  of  course, 
the  judgment  of  af9rmance  by  this  court  is  limited  to  the 
precise  matter  appealed,  and  is  final  only  as  to  that  alone, 
while  the  main  case  remains  all  the  time  in  the  court  below. 
It  is  only  where  the  judgments  appealed  are  final  and  fully 
dispose  of  the  whole  cause,  as  in  this  instance,  that  the  afiirm- 
ance  thereof  has  the  effect  for  which  I  contend.  But  as  to 
such  judgments  the  affirmance  thereof  must  necessarily  be 
res  adjudicata^  and  final  as  to  the  whole  case,  both  as  to 
the  law  and  facts. 

So  far  I  have  contended  that  any  mere  law  which  should 
authorize  the  lower  court  to  do  anything  which  would  de- 
stroy or  impair  the  finality  and  conclusiveness  of  a  judg- 
ment of  affirmance  in  such  cases,  is  void.  But  the  statute 
referred  to  has  no  reference  whatever  to  such  cases.  It 
refers  to  cases  which  have  remained  in  the  lower  court,  and 
over  which  it  has  full  jurisdiction  before  any  such  final  de- 
termination in  this  court.  In  criminal  cases  the  statute  pro- 
vides two  methods  of  bringing  them  to  the  attention  of  this 
court  without  a  writ  of  error,  which  brings  the  whole  record 
and  the  whole  case  to  this  court,  and  they  are,  firsts  by 
special  exceptions;  and,  second^  by  special  questions  of  law 
certified  to  this  court.  In  the  first  case  the  exceptions  are 
sustained  or  overruled,  and  in  the  second  the  questions  or 
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interrop^atories  of  the  court  below^  are  specifically  answered. 
Sees.  4720,  4721,  R  8.    These  proceedings  are  special^  and 
the  action  of  this  court  is  confined  strictly  to  them.  Neither 
an  appeal  nor  writ  of  error  is  taken  from  the  judgment,  and 
the  main  case  remains  in  the  court  below,  and  there  is  no 
judgment  of  affirmance  or  reversal  in  this  court.    The  spe- 
cial exceptions  or  questions  are  alone  considered  and  dis- 
posed of.    If  there  is  a  judgment  in  the  court  below,  it  is 
neither  reversed  nor  affirmed  by  this  court,  but  remains  to 
be  otherwise  disposed  of.    To  show  the  wide  difference  be- 
tween such  cases  and  those  brought  to  this  court  by  writ  of 
error  it  is  only  necessary  to  notice  the  proviso  of  sec.  4723, 
which  is  as  follows:  "But  the  proceedings  here  prescribed 
shall  not  deprive  any  party  of  his  v>rit  of  error  for  any  error 
or  defect  appearing  of  record.^''     I  speak  of  the  obvious  dif- 
ferences between  such  cases  and  this  case,  in  which  the  final 
judgment  of  conviction  and  sentence  on  a  verdict  of  guilty 
was  affirmed  on  a  vyrit  of  error  by  this  court,  because  the 
only  authority  which  could  be  found  in  all  the  books  claimed 
to  have  any  such  effect,  and  that  is  cited  in  the  opinion  to  sus- 
tain this  ruling,  is  the  case  of  Comm.  v.  McElhaney^  111  Mass. 
439.     That  case  was  disposed  of  by  the  supreme  court  of 
that  state  on  just  such  special  exceptions  as  we  have  men- 
tioned, and  not  at  all  analogous  even  to  an  affirmance  of 
the  judgment  on  a  wrjt  of  error.     It  is  claimed  that  our 
statute  (sec.  4719,  R.  S.)  was  borrowed  from  that  of  Massa- 
diusetts,  and  should  have  the  same  construction.     Admit- 
ting that  to  be  so,  that  case  has  no  application  to  or  is  any 
authority  in  this  case,  for  the  above  reasons.    But  our  stat- 
ute has  one  very  significant  clause  that  is  not  found  in  the 
Massachusetts  statute,  which  limits  our  statute  to  exclude 
even  the  power  in  the  circuit  court  to  grant  a  new  trial 
after  such  special  exceptions  are  disposed  of  by  this  court, 
without  the  mandate  of  this  court,  and  most  clearly  shows 
that  the  statute  does  not  in  its  terms  extend  to  cases  in 
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which  the  final  judgment  of  the  court  below  has  been 
affirmed  on  writ  of  error.  That  clause  is,  "  hefore  or  after 
judgment!^  This  language  can  mean  nothing  else  than  to 
refer  to  cases  which  are  in  the  circuit  court  and  remain 
there  without  the  intervention  of  a  writ  of  error  or  a  judg- 
ment of  affirmance  or  even  of  special  exceptions. 

We  conclude,  therefore,  that  the  decision  of  this  motion 
is  absolutely  without  authority  as  well  as  in  violation  of 
reason  and  the  constitution.    This  statute,  in  its  general 
terms,  is  no  broader  in  its  application  to  criminal  cases  than 
the  statutes  which  authorize  the  circuit  court  to  grant  new 
trials  generally  or  in  civil  cases,  or  even  as  broad,  by  reason 
of  the  above  clause,  which  clearly  limits  its  operation  to 
cases  which  have  continued  all  the  time  in  the  circuit  court, 
and  within  its  full  jurisdiction, "  before  or  after  judgment.'' 
In  civil  cases  a  new  trial  may  be  granted  on  the  minutes  of 
the  court,  or  upon  exceptions,  for  newly -discovered  evi- 
dence, the  verdict  being  contrary  to  the  law  or  evidence,  or 
for  excessive  damages,  and  other  causes,  with  the  only  lim- 
itation that  the  ^^  motion  must  be  heard  at  a  special  or  reg- 
ular term."     K  S.  sec.  2878,  et  seq.    The  court  or  judge  of 
the   circuit  court  may  relieve  a  party  from  a  judgment 
"  through  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect," with  the  only  limitation  of  "  one  year  after  notice 
thereof."    Sec.  2832,  E.  8.    There  is  no  exception  made  of 
any  such  cases  as  have  been  affirmed  on  appeal  or  writ  of 
error  by  this  court,  whether  civil  or  criminal.    They  all 
stand  alike  in  this  respect.    It  follows,  therefore,  that  this 
decision  is  a  binding  precedent  as  to  the  power  of  the  court 
below  to  grant  new  trials  in  all  cases,  after  an  absolute  and 
unqualified  affirmance  of  the  final  judgment  by  this  court 
The  statutes  and  the  reasons  are  the  same  in  all  possible 
cases,  and  the  circuit  courts  and  other  courts  of  record  may 
grant  new  trials  ad  libitum  in  all  cases  after  an  appeal  from 
the  final  judgment  of  the  whole  case,  and  affirmance  thereof 
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by  this  court  without  qualification  or  mandate,  for  any  of 
the  causes  named  in  the  statute,  within  the  time  limited. 

These  consequences  of  the  decision  may  not  be  ignored, 
even  if  they  were  overlooked,  or  however  insidious  the 
precedent,  and  they  will  be  more  serious  and  deplorable  in 
criminal  cases  than  in  civil,  because  they  affect  the  prompt 
and  certain  execution  of  the  criminal  law  for  the  protec- 
tion of  the  peace  and  good  order  of  society,  by  opening  the 
vista  of  an  interminable  series  of  trials  after  the  affirmance 
of  the  final  judgment  of  conviction  by  this  court,  by  which 
the  criminal  may  finally  escape.  But  more  important  than 
even  these  practical  consequences  is  the  emasculation  or  de- 
struction of  the  constitutional  power  and  jurisdiction  of 
this  court,  as  the  court  of  last  resorty  to  render  judgments  of 
finality.  Already  this  court  has  four  times  decided,  in  the 
strongest  language  possible,  that  its  judgments  of  affirm- 
ance are  final  as  to  the  subject  matter  appealed,  and  that 
the  court  below  can  take  no  step  or  do  anything  to  impair 
or  change  it  in  the  least  particular.  If  the  whole  case  be 
appealed,  or  is  taken  by  writ  of  error  from  the  final  judg- 
ment, then  the  judgment  of  affirmance  by  this  court  is 
final  and  conclusive  as  to  the  whole  case,  and  the  court 
below,  on  remittitur^  can  do  nothing  in  the  case,  or  with  it, 
except  to  execute  this  final  judgment  of  this  court.  In 
Smith  V.  Armstrong^  25  Wis.  517,  Mr.  Justice  Painb  says  in 
the  opinion:  "  This  very  judgment,  having  been  rendered 
and  affirmed  on  appeal  to  this  court,  has  become  final  be- 
tween the  patties,  and  even  though  it  were  conceded  that 
there  were  errors  in  it,  they  are  no  longer  subject  to  cor- 
rection in  the  circuit  court  under  the  guise  of  amendment.*' 
In  Stevens  v.  Cla/rk  Co,  43  Wis.  36,  Chief  Justice  Ryan  said : 
"  We  know  of  no  case  in  this  court,  or  indeed  elsewhere,  in 
which  a  judgment  of  affi/rmanoe  has  directed  a  new  trial. 
Indeed  affirmance  of  a  judgment,  e»  vi  termini^  seems  to 
preclude  a  new  trial    •    •    •    There  is  neither  statute  to 
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authorize,  nor  practice  to  sanction,  a  disot*etion  for  a  new 
trialj  upon  affirmance.     Such  a  discretion  would  conyert 
affirmance  into  reversal.''    In  Wells  v.  Am.  Exp.  Co.  55  Wis. 
28,  one  of  the  parties  sought  to  get  rid  of  an  order  allow- 
ing the  withdrawal  of  a  stipulation  which  dispensed  with 
the  production  of  certain  evidence  which  was  then  supposed 
to  be  easily  obtainable,  which  had  been  affirmed  by  this 
court.    It  was  afterwards  found  that  said  evidence  was  not 
obtainable,  and  that  the  order  was  so  made  under  a  mis- 
take.   It  was  held  that  the  affirmance  was  res  adja<iicaia^ 
and  there  was  no  relief  against  it    In  Mowry  'O.  First  Nat 
Banky  66  Wis.  530,  it  was  held  that  after  a  judgment  had 
been  in  part  reversed  and  in  part  affirmed  by  this  court,  the 
part  reversed   was  subject  to  further  trial  in  the  court 
below,  but  the  part  affirmed  was  res  adjxidicata  and  not 
subject  to  further  litigation  in  the  court  below.    In  numer- 
ous cases  in  this  court  it  has  been  held  that  all  the  judg- 
ments of  this  court,  whether  of  reversal  or  affirmance,  are 
final  and  conclusive  except  by  the  express  mandate  of  this 
court  which  authorizes  further  action  by  the  court  below. 
Luning  v.  State^  2  Pin.  215;  Parker  v.  Pomeroy^  2  Wis.  112; 
Downer  v.   CrosSy  2  Wis.  371;  (Me  v.  Clarke^  3  Wis.  823; 
Ranney  v.  Highyy  6  Wis.  28;  Miner  v.  Medbury^  7  Wis,  100; 
HiU  V.  Ifoovery  9  Wis.  16 ;  Eastman  v.  Harteauy  12  Wis. 
267;  Du  Pont  v.  Davisy  36  Wis.  631;  Hutchinson  v.  C.  d 
JV.    jr.  p.  Co.  41  Wis.  541;  JUohr  v.  Tulip,  44  Wis.  274; 
Mills  V.  Evansville  Seminary,  52  Wis.  669,  and  many  other 
cases. 

In  other  states  where  the  jurisdiction  of  the  supreme 
court  in  respect  to  appeals  and  writs  of  error  is  the  same  as 
ours,  it  has  been  uniformly  held  that  after  a  judgment  of 
affirmance  the  court  below  can  do  nothing  in  the  case  ex- 
cept to  execute  such  judgment,  and  no  case  can  be  found 
where  it  is  held  otherwise.  All  objections  to  the  judgment 
not  brought  before  the  supreme  court  by  writ  of  error  and 
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finarlly  disposed  of  by  jadgraent  of  affirmance  are  waived, 
and  the  jadgment  is  final  as  to  the  whole  case.     Rider  v. 
JJrhion  India  Rubber  Go,  4  Bosw.  169.    A  judgment  of  af- 
firmance upon  an  equal  division  of  the  judges  is  equally 
final,  and  cannot  be  set  aside  by  the  court  below.    Mason 
V.    Jonee^  3  N.  Y.  375.    In  Lyon  v.  Merritt^  6  Paige,  478, 
the  defendant  moved  in  the  court  of  chancery  to  alter  or 
modify  its  decree  which  had  been  affirmed  on  appeal  by  the 
court  for  the  correction  of  errors,  on  affidavit  of  new  facts 
and  newly-discovered  evidence.    It  was  held  that  the  chan- 
cellor had  no  such  power,  and  that  the  judgment  of  affirm- 
ance was  res  adjudicaia  between  the  parties  and  as  to  the 
subject  matter,  and  that  unless  the  judgment  of  affirmance 
reserved  such  right  it  was  gone  forever.    After  the  order 
of  the  chancellor  has  been  affirmed  on  appeal,  the  chancel- 
lor has  no  power  to  correct  even   errors  in  calculation. 
Utioa  Ins,  Oq.  v.  Lynch^  2  Barb.  Ch.  573.     After  judgment 
of  affirmance,  no  other  or  different  judgment  can  ever  be 
entered  in  the  case  in  any  way  or  by  any  proceeding.    It  is 
res  CLdjudicata.  DeAgreda  v.  Mantel^  1  Abb.  Pr.  130.   When 
a  judgment  is  brought  into  the  highest  court  of  the  state 
by  appeal  or  writ  of  error,  and  affirmed  therein,  the  final 
jadgment  is  in  the  latter  court,  and  the  inferior  court  has 
nothing  to  do  with  it  except  to  carry  out  and  execute  it, 
and  can  take  no  step  in  the  case  that  might  result  in  affect- 
ing it  in  any  way.    Eno  v.  Crooke^  6  How.  Pr.  462.    In  this 
case  it  was  held  also  that  the  court  below  could  do  nothing 
except  to  issue  execution  to  enforce  the  judgment  of  affirm- 
ance.   In  Kew  York  this  important  principle  is  held  so 
strictly  that  an  affirma/nce  of  the  judgment  upon  the  dismis- 
sal of  the  appeal  or  writ  of  error,  is  equally  a  finality,  and 
must  be  executed  by  the  lower  court.    Union  India  Rvbher 
Go.  V.  Bahcocky  4  Duer,  620.    When  a  judgment  of  the  su- 
preme court  of  New  York  is  affirmed  by  the  court  of  errors, 
such  judgment  of  affirm^moe  is  res  adjudioatay  and  conolu- 
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sive  as  to  every  question  it  embraced  and  npon  which,  in  a 
subsequent  suit,  the  right  of  the  plaintiff  to  recover,  or  the 
validity  of  the  defense,  is  found  to  depend,  xind^r  any  state 
of  facts  or  under  any  evidence.  Birckhead  t>.  Brown^  5 
Sandf.  134.  In  this  case  the  affirmance  was  upon  an  equal 
division  of  the  judges,  and  the  question  was  very  fully  con- 
sidered as  one  of  jurisdiction. 

When  a  judgment  or  decree  of  a  circuit  court  of  the 
United  States  has  been  affirmed  by  the  supreme  court,  even 
by  a  division  of  the  judges,  it  is  final  and  conclusive,  and 
nothing  remains  for  the  lower  court  to  do  in  the  case  ex- 
cept to  execute  it,  and  this  is  the  doctrine  of  affirmance  by 
the  House  of  Lords  on  appeal  in  England.  Durant  t?.  Essex 
Oo.  7  Wall.  107.  A  judgment  is  affirmed  because  it  is  correct 
in  itself,  and  is  therefore  final  and  conclusive.  Whiting  v. 
Boot,  52  Iowa,  292;  Jamison  v.  Perry,  38  Iowa,  14.  A  judg- 
ment of  affirmance  will  be  conclusive  upon  all  questions 
which  might  have  been  raised  in  the  court  below.  If  they 
are  brought  up  by  the  appeal  they  are  finally  disposed  of, 
and  if  not  so  brought  up  they  will  be  treated  as  waived,  and 
the  affirmance  must  be  final  in  all  cases.  Grimes  v.  Hamil- 
ton Co.  37  Iowa,  290.  When  the  plaintiff  failed  to  plead  over 
or  to  prosecute  his  suit  on  overualing  his  demurrer  to  the  an- 
swer, but  appealed  from  the  order  overruling  the  demurrer, 
and  the  order  is  affirmed,  the  judgment  of  the  supreme 
court  is  final  beyond  relief.  Dunlap  v.  Cody,  31  Iowa,  260. 
When  a  judgment  of  the  lower  court  has  been  affirmed  by 
the  supreme  court,  the  judgment  of  affirmance  is  the  final 
judgment,  and  not  the  judgment  appealed  from,  and  can 
only  be  set  aside  or  modified  by  the  supreme  court,  if  at  all. 
Griffin  v.  Seymour,  15  Iowa,  30.  After  an  affirmance  of  a 
judgment  on  an  appeal  which  brings  up  the  whole  case  or 
on  its  merits,  there  can  be  no  trial  de  novo.  Trescott  v. 
Barnes,  51  Iowa,  409.  Where  a  judgment  against  several 
must  be  reversed  as  to  some  of  the  appellants,  and  ought 


Digitized  by 


Google 


JANUARY  TERM,  1888.  609 

The  State  ex  rel.  Turner  vs.  The  Circuit  Court  for  Ozaukee  County. 

to  be  affirmed  as  to  others,  the  supreme  court  will  reverse 
the  whole  judgment  as  to  all,  lest  a  judgment  of  aflBrmance 
as  to  some,  by  reason  of  its  being  res  adjudioata,  might 
have  the  effect  to  embarrass  or  hinder  the  new  trial  of  the 
other  appellants.  Guar  v.  MiUikan^  68  Ind.  208.  A  com- 
plaint to  review  a  judgment  after  affirmance  must  be  on 
new  mattei'y  but  not  on  newly-discovered  evidence.  The  com- 
plaint must  make  a  new  case,  and  be  filed  within  a  certain 
time.  Hill  v.  Eoach,  72  Ind.  57.  Newly-discovered  evi- 
dence is  not  such  new  matter  as  to  entitle  a  party  to  review 
a  judgment.  Fleming  v.  Stout,  19  Ind.  328 ;  Bousch  v.  Lay- 
ion,  51  Ind.  106;  Webster  v.  Maiden,  41  Ind.  124.  On  a 
revnittitur  from  the  court  of  appeals  of  New  York  of  a  judg- 
ment of  affirmance,  not  even  a  matter  of  costs  can  be  cor- 
rected by  the  court  below.  The  lower  court  can  do  nothing 
in  the  case  except  to  execute  the  judgment  of  affirmance. 
McGregor  v.  Bnell,  33  How.  Pr.  450.  On  a  judgment  of 
reversal  the  court  below  cannot  grant  a  new  trial  unless 
ordered  by  the  supreme  court,  and  on  a  judgment  of  affirm- 
ance no  new  trial  can  be  had  from  the  very  nature  of  the 
judgment  as  a  finality.  Davidson  v,  Dallas^  15  Cal.  75. 
From  the  consequences  of  a  judgment  of  affirmance  as  res 
adjudicata  the  parties  cannot  in  any  way  be  relieved  by  the 
lower  court.  Phelan  v,  San  Francisco,  20  Cal.  45.  After 
a  judgment  of  affirmance  by  the  supreme  court  of  the 
United  States  the  same  case  cannot  be  further  litigated  so 
as  to  ever  come  to  the  supreme  court  again  by  any  pro- 
ceeding.   Washington  Bridge  Co,  v.  Stewart,  3  How.  413. 

A  judgment  of  the  supreme  court  is  a  finality  on  every 
fact  and  question  that  came  before  it  on  the  appeal,  and  it 
is  the  facts,  and  not  the  evidence  of  the  facts,  that  enter 
into  the  estoppel.  Gill  v.  Morris,  11  Heisk.  614.  The  de- 
cision of  the  supreme  court  is  a  finality,  and  the  same  case 
embraced  in  the  appeal  can  never  again  come  before  the 
coort  by  any  proceeding  in  the  court  below.  Hector  v. 
Vol.71— 39 
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Danley^  14  Ark.  304.     On  reversal  of  a  decree  by  the  su- 
preme court  the  lower  court  can  do  nothing  except  to  carry 
out  the  mandate  of  the  court.     It  has  no  further  original 
jurisdiction  in  the  case.     Himely  v,  Hose^  5  Cranch,  313- 
The  supreme  court  having  original  jurisdiction  of  writs  of 
error,  there  can  be  no  action  taken  in  the  cause  by  the  court 
below  after  judgment  on  the  writ  of  affirmance  or  of   re- 
versal without  mandate,  even  if  the  statute  would  seem  to 
allow  it.     £7ios  V.  Boai'dman^  2  Tyler,  271.     After  judg- 
ment in  the  supreme  court  there  can  be  no  rehearing  after 
the  term,  because  after  the  term  it  is  res  ad  judicata^  binding 
upon  all  courts.     Overton  v.  Bigelow^s  AdmW^  10  Yerg.  48. 
The  judgment  of  the  supreme  court  is  res  adjudicata  as  to 
all  matters  which  came  before  the  court  below,  or  might 
have  come  before  that  court  in  the  case.    The  Santa  Marioj 
10  Wheat.  431.    Judge  Story  enforces  this  principle  by  al- 
lusion to  the  consequences  of  its  violation,  such  as  "  grossest 
laches  and  delays,  the  keeping  in  question  and  doubt  im- 
portant property  rights,  the  protraction  of  litigation  indefi- 
nitely, endless  appeals  to  the  supreme  court  in  the  same 
case,  and  the  infliction  upon  the  innocent  of  all  the  evils  of 
protracted  and  expensive  litigation."     A  judgment  of  a  su- 
preme court  establishes  an  unalterable  rule  in  the  case,  and 
an   unalterable   precedent  for  other  cases,  and  by  it  the 
rights  of  persons  and  property  are  unalterably  fixed.   Wells* 
Res.  Adj.  ch.  42. 

References  like  the  above  could  be  extended  to  a  great 
length,  for  the  principle  established  in  these  cases  has  been 
asserted  by  nearly  all  of  the  supreme  courts  of  the  states.  I 
desired  to  see  whether  there  was  any  exception  in  the  cases, 
and  could  find  none.  This  court,  on  the  decision  of  this 
simple  motion,  has  established  the  only  exception  that  can 
be  found  to  the  effect  that  the  circuit  court  or  court  below, 
after  a  judgment  of  affirmance  by  this  court  on  a  writ  of 
error  and  bill  of  exceptions  bringing  before  this  court  the 
whole  case  together  with  the  order  of  the  court  below  over- 


Digitized  by 


Google 


JANUAKY  TERM,  1888.  611 

The  State  ex  rel.  Turner  vs.  The  Circuit  Court  for  Ozaukee  County, 

,ruling  a  motion  for  a  new  trial  on  the  merits  as  well  as  for 
errors,  may  grant  a  new  trial.  The  case  was  not  here  on 
special  exceptions  or  questions  merely  under  the  statute, 
while  the  main  case  remained  in  the  court  below,  like  that 
in  Massachusetts,  but  was  here  on  the  whole  record  by  a 
writ  of  error.  If  there  can  ever  be  in  any  case  a  judgment 
of  affirmance  that  shall  be  rea  adjudicata  and  final,  it  was 
the  judgment  of  affirmance  in  this  case.  It  follows,  there- 
fore, that  the  decision  takes  away,  destroys,  and  emasculates 
the  constitutional  jurisdiction  of  this  court,  as  the  supreme 
court,  the  court  of  last  resort,  and  the  dernier  resort  of  liti- 
gation. 

There  is  no  force  even  in  the  argument  of  convenience 
that  the  defendant  ought  to  have  justice  done  him  under 
this  statute  when  newly-discovered  evidence  shows  him  not 
guilty.  The  limitation  of  one  year  after  judgment  may  be 
as  much  a  denial  of  justice.  Every  case  must  at  some  time 
be  ended.  Criminals  may  safely  be  left  to  the  mercy  of 
the  executive  for  relief  from  punishment  when  their  inno- 
cence can  be  made  to  appear  by  newlj'-discovered  testimony 
after  a  final  judgment  by  this  court.  As  long  as  this  de- 
cision stands,  the  appellant  in  every  appeal,  and  the  plaint- 
iff in  every  writ  of  error,  in  an}^  case,  civil  or  criminal,  may, 
after  judgment  of  affirmance  by  this  court,  obtain  from  the 
court  below  a  new  trial  for  any  of  the  causes  named  in  the 
statute,  within  the  time  fixed  by  the  statute  after  the  rendi- 
tion of  the  judgment  in  said  court,  without  regard  to  the 
judgment  of  this  court.  This  is  the  only  reasonable  and 
logical  effect  of  the  decision  as  a  precedent  to  be  followed 
in  other  cases.  If  the  decision  is  sought  to  be  limited  to 
criminal  cases,  and  by  the  most  glaring  inconsistency,  its 
effect  in  destroying  the  finality  of  a  judgment  of  affirmance 
by  this  court  follows  as  a  consequence,  and  its  effect  in 
making  criminal  trials  endless,  as  well  as  most  uncertain  in 
result,  will  also  follow  as  a  consequence  to  be  deplored. 
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The  importance  of  this  question  of  the  constitational  jo- 
risdiction  of  this  court  must  be  the  apology  for  this  long 
dissenting  opinion. 

By  the  Court. —  The  motion  to  quash  the  writ  of  ceriA- 
orari  is  sustained. 


0ISKIB,  Plaintiff  in  error,  vs.  The  State,  Defendant   in 

error. 

AynX  4-- May  if,  1888. 

iJriminallaw:  Murder:  Pleading:  Convietion  of  lesser  offense:  Instruc- 
tions to  jury:  Reading  statutory  deftnition. 

1.  An  information  for  murder  in  the  first  degree  will  sustain  a  oonvio- 

tion  of  murder  in  the  second  degree. 

2.  It  was  not  error  for  the  court  to  state  to  the  jury  that  it  was  con- 

ceded by  the  prosecution  that  there  was  doubt  as  to  the  sulficieiicf 
of  the  proof  of  deliberation  and  premeditation  to  sustain  a  verdict 
of  murder  in  the  first  degree,  and  hence  they  did  not  ask  such  a 
verdict,  but  claimed  and  insisted  that  the  evidence  was  sofiicient 
to  warrant  a  verdict  of  murder  in  the  second  d^ree;  such  charge 
being  manifestly  designed  to  prevent  a  verdict  of  murder  in  the 
firat  degree,  not  sustainable  by  the  evidence, 

B.  It  was  not  error  for  the  court  to  read  to  the  jury  the  statutory  defi- 
nition of  murder  in  the  second  degree,  and  state  that  it  was  plain, 
simple,  and  easily  intelligible,  and  as  well  understood  by  them  as 
by  any  lawyer ;  that  it  was  so  plain  as  to  need  no  construction ; 
and  that  they  were  simply  to  determine  whether  or  not  the  facts 
proved,  if  any,  came  within  such  definition. 

4  A  charge  that  if  the  jury  did  not  think  the  evidence  had  established 
murder  in  the  second  degree,  as  defined  by  the  statute,  there  was 
another  section  which  would  authorize  them  to  find  defendant 
guilty  of  manslaughter  in  the  second  degree,  though,  stasdiiig 
alone,  it  might  seem  to  intimate  that  the  evidence  was  such  as  to 
authorize  such  finding,  is  not  misleading  or  erroneous  if  foUowed 
by  explanations  of  what  constitutes  the  lesser  crime,  and  iDstroc- 
tions  to  determine  from  aU  the  evidence  whether  sach  crime  was 
committed. 
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^Aari 


^RROR  to  the  Circuit  Court  for  Green  Lake  County. 
-*^e  plaintiff  in  error  was  tried  upon   an  information 


I  ^-^'^rgmg  her  with  having,  on  January  2,  1886,  wilfully, 

^*o/?iously,  and   of  her  malice  aforethought  killed  and 

^^rfered  one  Peter  Armstrong.     Upon  such  trial  she  was 

sh  ^^^^^^^  of  murder  in  the  second  degree;  and  thereupon 

^^^s  sentenced  to  the  state  prison  for  the  term  of  eight- 

-^'^^^r^s.     To  review  the  judgment  of  conviction  she  has 

W€      t^iat,  this  writ  of  error.     The  facts  are  sufficiently  stated 

iTiXtoe    o-pinion. 

^^^^'£<xm.  Kennedy^  for  the  plaintiff  in  error. 

^^  t:l::4e  defendant  in  error  there  was  a  brief  by  the  Attor- 
^  ""^^*  ^!raZ  and  Z.  K,  Luae^  Assistant  Attorney  General, 
^"   o»^^V  argument  by  the  Attorney  Oeneral, 

n. 
^^^:>i>AY,  J.    It  is  undisputed  that  the  deceased  was  a  boy 

^  ^^  ^:^  t  fifteen  years  of  age,  and  came  to  his  death  by  a 

^     ^Q^  Ted  from  a  revolver  in  the  hands  of  the  accused.     The 

^^^  was  at  the  time  about  twenty-eight  years  of  age, 

J^X^arated  from  her  husband,  and  was  in  the  employ  of 

^^^vis  as  housekeeper.     She  had  a  child  about  three 

"  ^^f  age.    The  house  where  she  lived  was  a  two-story 

,  ^    V:fcuilding.     It  was  situated  near  the  depot  in  Appleton, 

.  ,  ^"^^^  '^P  ^o  ^^^  sidewalk.     The  upper  part  of  it  was  ocou- 

JV,  ^  r^^""  Davis.    From  the  front  door  of  the  house  a  stairway 

.     I      ^^*^ctly  to  the  upper  part  of  the  house.     About  7  o'clock 

^    .^    evening  the  deceased,  his  elder  brother,  and  a  boy  of 

,    l^^>    about  eight  ^^ears  of  age,  walked  from  the  depot  to 

,        ^^nt  dcor  of  the  house  near  the  foot  of  the  stairway, 

,    ^      ^  conversation  took  place  between  one  or  more  of 

,  »nd  some  person  upstairs  in  the  house.     Thereupon 

^^^t3used  fired  the  fatal  shot  from  the  head  of  the  stair- 

.    ^*    ^nd  killed  the  deceased.     There  was  no  light  in  the 

rp^^    at  the  time,  and  it  was  dark  outside. 

*^^re  can  be  no  question  but  what  the  information  for  * 
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murder  was  suflBcient  to  sustain  the  conviction  for  murder 
in  the  second  degree.  The*  rule  is  that  where  the  offense 
charged  in  form  includes  another  of  a  lower  grade,  the  in- 
formation will  sustain  a  conviction  of  such  lesser  offense. 
^'  Thus,"  it  is  said,  that  "one  indicted  in  the  usual  form  for 
murder  may  be  convicted  of  manslaughter,  because,  if  the 
averment  that  the  killing  was  with  malice  aforethought  be 
negatived  or  stricken  from  the  indictment,  there  remains  a 
sufficient  charge  of  manslaughter."  KilkeUy  v.  SkUe^  43 
Wis.  608;  State  v.  Shear,  51  Wis.  462;  *  State  v.  Burwell,  34 
Kan.  315;  State  v.  Yanta^poatj  p.  669. 

Here  the  exceptions  are  confined  to  the  charge  of  the  trial 
court  to  the  jury,  It  certainly  was  not  error  prejudicial  to 
the  accused  for  the  court  to  state  to  the  jury,  in  effect,  that 
it  was  conceded  by  the  prosecution  that  there  was  doubt  as 
to  the  sufficiency  of  the  proof  of  deliberation  and  premedi- 
tation to  sustain  a  verdict  of  murder  in  the  first  degree,  and 
hence  they  were  not  asking  for  such  a  verdict,  but  claimed 
and  insisted  that  the  evidence  was  sufficient  to  warrant  a 
verdict  of  murder  in  the  second  degree.  Such  charge,  mani- 
festly, was  designed  to  prevent  a  verdict  for  the  higher  of- 
fense not  sustainable  by  the  evidence. 

Nor  was  there  any  error  in  reading  sec.  4339,  R.  S.,  and 
then  stating,  in  effect,  the  statutory  definition  of  murder  in 
the  second  degree  as  being  plain,  simple,  and  easily  intelli- 
gible, and  as  well  understood  by  them  as  any  lawyer;  that 
it  was  so  plain,  simple,  and  concise  as  not  to  admit  of  con- 
struction ;  that  it  was  simply  a  question  for  them  to  deter- 
mine whether  or  not  the  facts  proved,  if  any,  came  within 
such  definition. 

The  jury  were,  in  effect,  told  that  "no  premeditated 
design  or  malice  aforethought  was  necessary  to  constitute 
murder  in  the  second  degree,  but  that  if  there  was  a  kill- 
ing, and  it  ^vas  perpetrated  by  an  act  imminently  dangerous 
to  others,  and  evincing  a  depraved  mind,  regardless  of 
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human  life,  then  it  came  within  such  definition;  that  they 
vrere   to  examine  the   facts   bearing  upon  that  question 
whether  it  was  such  an  act;  that  if  they  found  all  those 
things  to  have  occurred,  then  they  might  convict  of  murder 
in  the  second  degree.    The  court  then  said:  "If  in  your 
judgment,  however,  that  is  not  the  offense  which  the  evi- 
dence has  established,  then  there  is  another  section  which 
you  may  consider,  and  that  is  one  which  would  authorize 
you  to  find  the  defendant  guilty  of  manslaughter  in  the 
second  degree.'*    This  sentence,  standing  alone,  might  have 
misled  the  jury  into  the  belief  that  the  court  meant  to  be 
understood  as  saying,  in  effect,  that  the  evidence  was  such 
as  to  authorize  them  }n  finding  the  accused  guilty  of  man- 
slaughter in  the  second  degree.     But  immediately  after  the 
court  read  the  section  (sec.  4351)  and  the  charge  then  con- 
tinued:  "That  section  is  also  simple, —  if  a  person  kills 
another  while  resisting  an  attempt  by  such  other  person  to 
commit  a  felony.     In  this  case  that  is  not  claimed,  that 
this  Armstrong  boy  was  engaged  in  an  attempt  to  commit 
a  felony,  but  it  is  claimed  that  he  was  engaged  in  an  un- 
lawful act;  that  he  pushed  in  the  door  of  this  woman  when 
it  was  barred;  that  his  act  was  unlawful.     That  is  for  you 
to  determine.     Examine  all  the  evidence  bearing  upon  that 
question,  and  if  you  should  find  that  this  first  section  which 
I  have  read  to  you  was  not  applicable  to  the  case,  but 
should  find  that  the  proof  here  brings  it  within  the  last 
section  of  the  statute  which  I  have  read  to  you, —  that  this 
boy  was  engaged  in  the  commission  of  an  unlawful  act,  and 
was  unnecessarily  killed  by  this  woman, —  then  you  would 
be  justified  in  finding  the  defendant  guilty  of  manslaughter 
in  the  second  degree.    If  you  find  her  guilty  of  any  offense 
at  all,  you  must  find  her  guilty  of  one  of  these  two  offenses. 
It  is  claimed  on  the  part  of  the  defense  that  this  woman 
was  not  guilty  of  any  offense  at  all;  that  the- killing,  which 
is  conceded,  was  justifiable  homicide."    Then,  after  defin- 
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ing  and  explaining  tiie  law  of  justifiable  homicide  as  appli- 
cable to  the  case  in  a  way  to  elicit  no  exception,  the  ques- 
tion whether  the  evidence  brought  the  case  within  it  was 
fairly  submitted  to  the  jury  for  determination.  Zaew  v. 
Siate^  60  "Wis.  564.  The  killing  was  admitted,  and  it  seems 
to  us  that  the  whole  charge,  when  taken  together,  fairly 
submitted  to  the  jury  three  questions  —  whether  the  accused 
was  guilty  of  murder  in  the  second  degree  as  charged,  or  of 
manslaughter  in  the  second  degree,  or  whether  the  case  was 
one  of  justifiable  homicide.  In  fact  such  were  the  three 
forms  of  verdict  submitted. 

It  appears  from  the  record  that  the  accused  was  ably 
defended  by  counsel  in  the  trial  court,  and  with  commend- 
able fidelity  to  his  client  the  same  counsel  has  sought  to 
make  every  objection  available  in  this  court.  But  after  a 
careful  examination  of  the  whole  record  we  are  forced  to 
the  conclusion,  not  only  that  the  verdict  is  sustained  by  the 
evidence,  but  that  there  is  no  material  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Henkbb,  Respondent,  vs.  The  Crrr  of  Fond  btj  Lao,  Ap- 
pellant. 

AprU  17  — May  if,  1888. 

Municipal  corporations:  Defective  sidewalk:  Primary  liability  of  M* 
owner:  Constitutional  law* 

The  charter  of  Fond  du  Lac  (sees.  1-8,  subch.  18,  ch.  152,  Laws  of 
1883)  makes  it  the  duty  of  the  lot-owner  to  keep  the  sidewalk  in 
front  of  his  lot  in  a  safe  condition,  and  makes  him  liable  for  all  in- 
juries resulting  to  any  person  from  his  neglect  to  perform  thai 
duty.  It  also  provides  that  the  city  shaU  not  be  liable  for  any  su<^ 
injury  until  'after  the  injured  party  has  exhausted  his  remedy 
against  the  lot-owner.    Hdd,  that  these  provisions  of  the  charter 
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are  valid,  and  a  person  injured  hy  the  negligent  omission  of  a  lot- 
owna:  to  keep  a  sidewalk  in  repair  most  first  exhaust  his  remedy 
against  such  lot-owner  before  he  can  maintain  an  action  against 
the  city. 

APPEAL  from  the  Circuit  Court  for  Washington  County. 

The  action  was  brought  in  the  circuit  court  for  Fond  du 
Lac  county  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  reason  of  a  defective  sidewalk 
in  the  defendant  city.  The  answer  set  up  two  separate  de- 
fenses. The  substance  of  the  first  is  stated  in  the  opinion. 
The  second  consisted  of  a  general,  denial.  A  general  de- 
murrer to  the  first  defense  was  sustained.  Thereafter  the 
venue  was  changed  to  Washington  county,  and  a  trial  was 
there  had  upon  the  issue  made  by  the  general  denial.  An  ob- 
jection to  the  admission  of  any  evidence  under  the  com- 
plaint was  overruled.  The  trial  resulted  in  a  verdict  for 
the  plaintiff;  a  motion  for  a  new  trial  was  denied;  and  the 
defendant  appealed  from  the  judgment  entered  on  the  ver- 
dict. 

P,  IT.  Martin,  City  Attorney,  for  the  appellant. 

For  the  respondent  there  were  briefs  by  Gerpheide  <& 
McKenna,  and  oral  argument  by  Mr,  JS.  J.  Gerpheide.  To 
the  point  that  the  demurrer  to  the  first  defense  was  prop- 
erly sustained,  they  quoted  the  opinion  of  the  circuit  judge,* 

1  The  opini<m  of  the  judge  of  the  circuit  court  for  Fond  du  Lac 
county  was  as  follows: 

"  From  the  lapse  of  time  the  sidewalk  in  question  has  been  used  by 
the  public  with  the  knowledge  and  acquiescence  of  the  city  the  latter 
must  be  held  to  have  adopted  the  same  as  one  of  its  ways,  and  is  in  a 
proper  case  liable  for  damages  happening  by  reason  of  a  defect  therein, 
to  the  same  extent  as  if  the  city  had  originally  directed  the  sidewalk  to 
be  built*  It  is  very  clear  from  the  facts  stated  in  the  complaint  that 
the  alleged  defective  condition  of  the  walk  at  the  place  where  it  is 
claimed  the  plaintiff  was  injured  was  caused  by  natural  decay  from  the 
length  of  time  the  walk  had  been  constructed.  Certainly  it  was  not 
caused  l^  any  direct  act  of  negligence  on  the  part  of  the  adjacent  land 
owner.    Entertaining  this  view  of  the  pleadings  I  think  the  demurrer 
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and  argued  that  the  facts  of  this  case,  as  shown  by  such 
opinion,  distinguish  it  from  the  case  of  Hiiier  v.  Fond  du 
Zqc,  antey  p.  74. 

Cole,  C.  J.  The  plaintiff,  in  September,  1884,  was  in- 
jured through  a  defect  in  the  sidewalk  in  the  city  of  Fond 
du  Lac.  In  the  notice  which  he  filed  with  the  city  clerk 
he  stated  that  this  injury  was  sustained  by  him  on  the  west 
side  of  Lincoln  street,  from  a  defective  sidewalk  in  front  of 
property  owned  by  Ernst  Haentze,  fully  describing  the  prop- 
erty. In  its  answer  the  city  set  up  as  a  defense  and  relied 
upon  the  provisions  of  its  charter,  which  made  it  the  duty 
of  the  lot-owner  to  keep  tfie  walk  in  front  of  his  lot  in  a 
safe  condition,  and  made  such  owner  liable  for  all  damages 
resulting  to  any  person  by  reason  of  the  owner's  neglect  to 
thus  maintain  the  walk;  and  the  charter  also,  in  effect,  pro- 
vided that  the  city  should  not  be  liable  for  any  such  injury 

to  the  first  defense  stated  in  the  answer  should  be  sustained  upon  the 
authority  of  Papworth  v.  Milwaukee^  64  Wis.  889,  and  the  cases  there 
cited. 

**  If  the  provisions  of  the  charter  relied  on  by  counsel  for  the  defend- 
ant made  the  o^iiier  of  adjoining  property  primarily  liable  for  mere 
negligent  omission  to  repair  (which  it  does  not  in  my  opinion),  I  should 
be  inclined  to  hold  the  act  void  to  that  extent,  on  the  very  convincing 
reasoning  of  the  supreme  court  of  Minnesota  in  Noonan  t\  Stillwater, 
88  Minn.  198,  to  the  effect  that  the  municipality  cannot  be  permitted  to 
shift  its  governmental  duty  and  responsibility  in  respect  to  streets  upon 
adjacent  land  owners,  and  make  them  liable  in  damages  for  injuries 
happening  to  travelers  from  defects  not  directly  occasioned  by  the  fault 
of  such  owners,  not  merely  in  amount  equal  to  or  less  than  the  value  of 
the  land  adjacent  to  the  place  of  injury,  but  personaHy  and,  in  some 
cases,  far  in  excess  of  such  value.  However,  with  the  limitation  placed 
upon  similar  provisions  in  the  charter  of  other  cities,  it  is  not  necea* 
sary  to  hold  the  charter  of  Fond  du  Lac,  on  this  subject,  in  violation  of 
the  constitution.  Our  court  rightly  held,  I  am  convinced,  that  the  stat- 
ute was  intended  to  cover  cases  like  that  of  Hundhausen  v.  Bond,  86 
Wis.  29,  and  with  that  construction  the  part  of  the  answer  demurred  to 
states  no  defense  to  the  plaintiff's  cause  of  action."  —  Rbp. 
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until  after  the  failure  of  the  injured  party  to  recover  and 
collect  his  damages  against  the  lot-owner.  On  the  return 
of  an  execution,  issued  on  a  judgment  against  the  lot-owner, 
unsatisfied,  the  injured  party  might,  within  six  months, 
bring  an  action  against  the  city  to  enforce  its  liability.  See 
sees.  1-3,  subch.  18,  ch.  152,  Laws  of  1883,  p.  435. 

Now,  the  insuperable  difficulty  in  the  way  of  maintaining 
this  action  is  that  it  does  not  appear  that  the  plaintiff  has 
exhausted  his  reraed}''  against  the  lot-owner,  who  is  made 
primarily  liable  by  these  charter  provisions,  before  this  ac- 
tion was  brought,  but  the  contrary  fact  is  shown.  We  do 
not  perceive  how  this  objection  or  defense  can  be  overcome 
or  avoided.  In  the  case  of  Hiner  v.  Fond  du  Lac^  ante^ 
p.  74,  this  point  was  presented,  and  it  was  clearly  and  dis- 
tinctly decided  that  the  city  was  not  liable,  under  its  char- 
ter, for  an  injury  resulting  from  a  defective  sidewalk,  until 
the  person  injured  had  exhausted  his  remedy  against  the 
lot-owner.  It  is  true,  that  case  arose  under  the  charter  of 
1879  (ch.  240,  Laws  of  1879),  but  the  charter  pf  1883  is  quite 
as  express  and  strong  upon  this  subject  as  the  charter  of 
1879.  It  seems  unnecessary  to  discuss  here  the  question  as 
to  the  liability  of  the  city,  because  the  intent  of  the  charter 
is  perfectly  manifest,  and  requires  the  injured  party  to  ex- 
haust his  remedy  ''against  the  lot-owner  as  a  condition  pre- 
cedent to  the  right  to  maintain  the  action  "  against  the  city. 

An  attempt  was  made  to  distinguish  this  from  the  Hiner 
Case^  on  the  grounds  that  the  provisions  of  the  city  charter 
of  1883  were  different  from  that  of  the  charter  of  1879,  and 
because  the  facts  of  the  two  cases  were  dissimilar.  The 
provisions  in  the  charter  of  1883  go  into  more  detail  than 
the  former  charter,  but  they  are  as  clear  and  precise  as  lan- 
guage can  express  that  it  is  the  duty  of  the  lot-owner  to 
keep  the  sidewalk  in  front  of  his  lot  in  a  safe  condition,  and 
make  him  liable  for  all  damages  of  every  nature  resulting 
from  a  neglect  to  perform  that  duty,  and  require  the  in- 
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jured  party  to  exhaust  his  remedy  to  recover  and  collect 
his  damages  from  the  lot-owner  before  commencing  an  ac- 
tion to  enforce  the  liability  of  the  city.  Nor  do  we  see  any- 
thing in  the  facts  that  can  take  this  case  out  of  the  decision 
in  the  Ilinsr  Case^  and  this  judgment  cannot  be  affirmed 
without  overruling  that  decision. 

We  were  referred  on  the  argument  to  Noonan  t?.  &Vlr 
watery  33  Minn.  198,  which  holds  that  a  charter  that  imposes 
the  duty  on  the  lot-owner  to  construct  and  maintain  in  good 
repair  sidewalks  in  front  of  his  lot,  and  makes  such  owner 
liable  for  all  damages  resulting  from  his  default  or  neglect 
in  not  keeping  such  sidewalks  in  good  repair,  was,  as  to  this 
latter  provision,  which  makes  the  owner  liable  to  others 
than  the  city,  unconstitutional.  We  have  great  respect  for 
the  decision  of  that  court,  but  the  doctrine  of  that  case  is 
in  direct  conflict  with  the  law  as  established  in  this  state 
in  many  cases.  Assessments  for  local  improvements  have 
been  sustained  here  from  an  early  day;  and  the  liability  of 
the  lot-owner  for  damages  resulting  from  his  failure  to  per- 
form the  statutory  duty  of  keeping  the  sidewalk  in  front 
of  his  lot  in  repair  is  in  the  nature  of  a  penalty  to  enforce 
such  duty,  and  is  incident  to  the  burden  imposed  by  the 
local  assessment.  We  have  no  doubt  of  the  power  of  the 
legislature  to  impose  the  liability  upon  the  lot-owner,  and 
to  relieve  the  city  from  such  liability  until  the  injured  party 
exhausts  his  remedy  against  the  lot-owner.  The  validity  of 
such  a  provision  in  city  charters  has  been  affirmed  in  many 
cases,  and  must  be  deemed  a  settled  question  in  this  state. 
See  cases  referred  to  in  Raymond  v.  Sheb^fygan^  70  Wis.  318. 

In  this  case  the  city  not  only  relied  upon  the  defense  in 
its  answer,  but  oflfered  to  show  on  the  trial  that  no  judg- 
ment against  the  lot-owner  had  been  obtained,  when  this 
fact  was  admitted  on  the  part  of  the  plaintiff,  that  no  judg- 
ment had  been  obtained  against  Mr.  Haentze  for  damages. 
The  circuit  court  sustained  a  demurrer  to  the  first  defense 
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set  up  in  the  answer,  which  was  contrary  to  the  views  we 
have  expressed.  For  this  error,  and  for  the  refusal  of  the 
court  to  set  aside  the  verdict  and  grant  a  new  trial,  the 
judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings  according  to  law. 
By  the  Court —  Ordered  accordingly. 


(yNEiLL  and  others,  Appellants,  vs.  The  Pleasant  Pbaibib 
Mutual  Fire  Insubance  Company,  Respondent. 

April  ir—Mce^  1£,  1888, 

Town  inauranoe  companies:  Insurable  property:  "Farm   building.*' 

An  incubator  building,  erected  on  an  acre  of  ground  leased  for  that 
purpose,  and  used  in  carrying  on  the  business  of  hatching  chickens 
by  artificial  means  and  rearing  them  for  the  market,  is  not  a  "  farm 
building*'  within  the  meaning  of  sec.  2,  ch.  431,  Laws  of  1885,  and 
is  not  insurable  by  a  town  insurance  company. 

APPEAL  from  the  Circuit  Court  for  Kenoalia  County. 

Action  upon  a  policy  of  insurance.  The  defendant  insur- 
ance coinpany  is  a  corporation  duly  organized  under  the 
provisions  of  R.  S.,  ch.  89,  sees.  1927-1941,  and  the  several 
acts  amendatory  thei*eof.  In  ]^ovember,  1885,  it  issued  its 
policy  of  insurance  to  the  plaintiflfs,  in  and  by  which  it  in- 
sured them  for  the  term  of  five  yeai^  against  loss  or  dam- 
2^  by  fire  to  the  amount  of  $2,000,  as  follows:  "  $800  on 
incubator  building;  $800  on  fixtures  in  above  building; 
$400  on  fowls  and  chickens  in  above-mentioned  building, — 
all  situated  in  the  town  of  Pleasant  Prairie,  county  of  Ke- 
no«ha,  and  state  of  Wisconsin,  on  section  2,  town  1,  range 
22  east."  In  April,  1887,  the  insured  property  was  destroyed 
by  fire.  The  value  of  the  property  so  destroyed  probably 
exceeded  the  insurance  thereon. 
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It  appeared  on  the  trial  that  the  building  was  erected  by  the 
plaintiffs  on  one  acre  of  land  leased  by  them  for  that  purpose. 
They  carried  on  in  the  building  the  business  of  hatching 
chickens  by  artificial  means  and  rearing  them  for  the  mar- 
ket. There  was  considerable  testimony  given  on  the  trial 
tending  to  show  that  after  the  policy  was  issued  additional 
fixtures  were  placed  in  the  building  without  the  consent  of 
the  company,  which  materially  increased  the  risk  of  loss  by 
fire. 

The  circuit  court  held  that  the  statute  conferred  no  au- 
thority upon  the  defendant  company  to  insure  the  incubator 
building  and  its  contents;  also  that  the  undisputed  evidence 
proved  that  the  plaintiffs  had  materially  increased  the  risk 
after  the  issuing  of  the  policy,  without  the  consent  of  the 
insurance  compan3^  Thereupon  the  court  nonsuited  the 
plaintiffs,  apd  rendered  judgment  against  them,  dismissing 
the  action,  with  costs.  The  plaintiffs  appeal  from  the  judg- ' 
ment. 

T.  L.  Cleary^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Cavanagh  dk 
QuarleSy  and  oral  argument  by  Mr.  Charles  Quarles. 

Lyon,  J.  The  first  question  presented  by  this  appeal  is, 
Was  the  town  insurance  company,  the  defendant,  authorized 
by  the  statute  to  insure  the  building  in  question  and  the 
property  therein? 

The  limitations  upon  the  pov/er  of  the  defendant  company 
to  insure  property  against  loss  or  damage  by  fire,  at  the 
time  the  policy  in  suit  was  issued,  may  be  found  in  see.  2, 
ch.  421,  Laws  of  1885,  and  are  as  follows:  "No  such  corpo- 
ration shall  insure  any  property  out  of  the  town  or  towns 
in  which  said  corporation  is  located:  provided,  that  any 
such  corporation,  at  its  annual  meeting,  may,  by  a  majority 
vote  of  the  members  present,  authorize  its  directors  to  in- 
sure  any  farm  propert}'^,  or  detached  dwelling-house  and 
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contents,  in  any  adjoining  town  or  towns,  or  in  any  incor- 
porated city  or  village  which  is  located  in  any  adjoining 
towns  in  which  such  town  insurance  corporation  is  located: 
provided,  such  farm  property  or  dwelling  or  contents  shall 
be  detached  at  least  one  hundred  feet  from  exposure.  No 
such  corporation  shall  insure  any  property  other  than  de- 
tached dwellings  and  their  contents,  farm  buildings  and 
their  contents,  live-stock  in  possession  or  running  at  large, 
farm  products  on  premises,  and  farming  implements:  pro- 
vided, that  no  loss  of  any  live-stock  insured  by  such  corpo- 
ration shall  be  recoverable  if  occurring  while  such  stock 
was  kept  or  confined  in  any  building  which  such  corpora- 
tion could  not  insure  under  this  section.  But  such  corpora- 
tion, at  its  annual  meeting,  may,  by  a  majority  of  all  the 
votes  cast  by  its  members  present,  authorize  its  directors  to 
insure  country  stores  and  their  contents,  school-houses, 
churches,  town  and  society  halls,  country  hotels,  and  water- 
mills;  but  such  risks  shall  not  exceed  twenty-five  hundred 
dollars  in  any  one  case." 

It  is  certain  that  the  company  had  no  power  to  eflFect  this 
insurance,  under  the  above  statute,  unless  the  insured  build- 
ing is  a  *^farm  building"  within  the  meaning  of  the  stat- 
ute ;  for  it  is  not  claimed  that  the  corporation  ever  specially 
authorized  its  directors  to  insure  buildings  of  this  class. 

We  are  of  the  opinion  that  the  learned  circuit  judge  con- 
strued the  law  correctly  when  he  held  that  the  incubator 
building  was  not  a  farm  building  within  the  meaning  of 
the  statute.  We  think  the  reasons  given  by  him  for  such 
conclusion  are  sound,  and  we  cannot  do  better  than  to  re- 
produce them  here  as  a  satisfactory  expression  of  our  own 
views  upon  the  question.  The  judge  said :  "  As  to  the  con- 
struction of  the  words  'farm  buildings,' I  am  of  the  opinion 
that  this  point  is  also  well  taken.  Words  must  be  construed 
to  mean  in  their  ordinary,  usual,  common  acceptation. 
Vhen  words  are  used  which  are  ordinarily  and  commonly 
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in  use  among  the  people,  when  they  are  used  in  the  statute, 
unless  some  different  construction  is  applied  by  the  stat- 
ute, we  must  construe  them  as  they  ordinarily  are  used. 
Now,  these  companies,  it  appears,  all  through  the  state,  are 
organized  for  the  purpose  of  allowing  farmers  to  insure 
themselves.  They  are  farm  insurance  companies.  This  is 
practically  what  they  are,  and  the  word  '  farm '  appears  fre- 
quently ;  the  word  *  farmer '  and  '  farms '  and  *  farm.'  Now, 
those  words  seem  to  me,  in  this  state,  to  have  a  well-recog- 
nized and  definite  meaning;  that  is,  a  man  who  cultivates 
a  considerable  tract  of  land.  Whether  it  is  necessary  that 
he  should  till  practically  I  am  not  quite  oeitain ;  but  at 
least  a  man  is  not  called  a  '  farmer,'  and  his  place  is  not 
called  a  *  farm,'  unless  he  has  some  considerable  tract  of 
land,  and  cultivates  it,  or  uses  it  in  some  one  of  the  usually 
recognized  ways  of  farming.  Were  these  men  farmers? 
Was  this  place  a  farm?  I  do  not  think  that,  in  the  ordinary, 
common  acceptation  of  that  term,  it  can  possibly  be  said 
that  they  were  farmers,  or  that  it  was  a  farm,  or  that  this 
building  was  a  farm  building.  It  seems  to  me  that  the 
suggestion  with  regard  to  growing  seed  is  extremely  ap- 
plicable. Most  farmers,  I  suppose,  grow  some  seed, —  seeds 
of  vegetables  to  raise  from, —  and  collect  them  in  the  fall, 
sometimes.  Most  farmers  keep  some  hens  and  get  some 
eggs.  But  if  a  man  leased  an  acre  of  ground,  whether  it 
was  on  a  farm,  or  whether  it  was  not  on  a  farm,  and  went 
to  raising  seed  as  a  business  in  hot-houses,  he  could  not  be 
called  a'  farmer,'  and  his  place  could  not  be  called  a  *farm,' 
nor  his  buildings  be  called  *  farm  buildings.'  (Construing 
that  in  what  seems  to  me  its  natural,  usual,  and  ordinary 
meaning,  and  what  tbe  statute  seems  to  suggest  as  its  mean- 
ing, that  can  hardly  be  called  a  *  farm  building.'  Now,  it 
is  of  some  significance  that  the  legislature  have  deemed  it 
necessary  to  put  into  their  excepting  clause  here  the  words 
^  cheese  factory.'    If  an  incubator,  a  building  like  this,  is  a 
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farm  bailding,  a  cheese  factory  must  be  a  farm  building..  I 
do  not  see  any  distinction  —  any  rational  ground  —  between 
the  two;  but  the  legislature  have  construed  it,  evidently, 
not  to  be  a  farm  building."  The  statute  above  referred  to, 
ooncerning  cheese  factories,  is  ch.  217,  Laws  of  1887. 

We  conclude,  therefore,  that  the  nonsuit  was  properly 
granted  for  the  reason  that  the  contract  of  insurance  was 
prohibited  by  the  statute.  Having  reached  this  conclusion, 
it  is  unnecessary  to  consider  whether  the  court  ruled  cor- 
rectly in  respect  to  the  increase  of  the  risk  after  the  policy 
was  issued. 

By  the  Court. — The  judgment  of  the  circuit  court  is  afc 
firmed. 


WooDAED,  Appellant,  vs.  West  Side  Stkeet  Railway  Com- 
pany, Respondent 

AprU  17  —  May  It,  1888. 

Street  rmlways:  Injury  to  passenger:  Failure  to  stop:  Slippery  frock: 
Instructions  to  jury:  Contributory  negligence:  Proonmate  and 
remote  cause. 

1.  Plaintiff,  in  attempting  to  get  on  a  moving  street-car,  fell,  and  was 
dragged  by  the  car  some  distance  before  the  car  stopped.  It  was 
in  the  winter,  snowing,  and  the  car  was  on  a  down  grade.  The 
testimony  of  the  driver  that  he  set  the  brakes  and  held  the  horses 
back  as  soon  as  he  heard  the  signal  to  stop,  and  that  the  oar  slid 
on  the  track,  was  contradicted  by  several  witnesses.  There  was 
evidence  that  in  winter,  when  the  track  was  slippery,  the  cars 
would  slide  on  the  track  at  that  place  with  the  brakte  set  HeUH, 
that  a  charge  that  it  must  be  taken  as  established  in  the  case  that 
oais  would,  in  the  winter,  on  the  down  grade,  slide  on  the  track 
with  the  brakes  set,  and  be  beyond  the  control  of  the  driver,  was 
misleculing  as  making  no  qualification  as  to  the  state  of  the  track, 
and  conveying  the  idea  that  the  fact  was  established  that  the  cars 
did  slide  on  the  occasion  in  question. 
Vol.  71— 40 
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2.  Where  plaintiff,  in  attempting  to  get  on  a  moving  street-car,  f ^, 
and  was  dragged  some  160  feet  before  the  car  stopped,  be  i^rould  be 
entitled  to  recover,  even  though  guilty  of  negligence  in  attempting 
to  get  on  a  moving  car,  if  the  driver  could  have  avoided  the  injury 
by  the  exercise  of  reasonable  care  in  stopping  the  car  after  he  was 
notified  that  plaintiff  had  fallen  and  was  being  dragged  by  the  car. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  reason  of  the  negligence  of  the 
driver  of  a  car  upon  the  street  railway  operated  by  the  de- 
fendant, and  by  reason  of  the  defective  and  insufficient -con- 
struction of  the  platform  and  handle  upon  said  car,  and  the 
failure  of  the  defendant  to  employ  a  conductor  on  such  car. 
The  evidence  given  on  the  trial  and  the  instructions  to  the 
jury  are  sufficiently  stated  in  the  opinion. 

The  jury  returned  a  special  verdict  as  follows:  (1)  Did 
the  plaintiff  at  the  time  and  place  in  question  signal  the 
driver  of  the  defendant's  car  to  stop?  Yes.  (2)  Did  the 
plaintiflf  take  hold  of  the  handle  of  the  car  for  the  purpose 
of  entering  it  as  a  passenger?  Yes.  (3)  Was  the  platform 
at  thQ  entrance  of  the  car  insufficient  and  unsafe  for  passen- 
gers? No.  (4)  Was  the  handle  of  the  car,  in  which  the 
plaintiflTs  hand  was  caught,  insufficient  and  unsafe  for  per- 
sons to  use  in  getting  onto  said  car?  No.  (5)  When  the 
plaintiflf  fell  down  was  the  driver  immediately  notified  to 
stop  the  car?  Yes.  (6)  Was  the  driver  guilty  of  negligence 
in  not  stopping  the  car  when  he  was  notified  that  the 
plaintiff  had  fallen?  No.  (6^)  Did  the  driver  of  the  car 
wilfully  or  maliciously  refuse  to  stop  the  car,  and  cause  the 
plaintiff  to  be  dragged  ?  No.  (7)  Was  the  plaintiff  in  the 
exercise  of  ordinary  care  at  the  time  he  was  injured?  No. 
(8)  Is  the  plaintiff's  injury  permanent?  No.  (8^)  Do  you 
find  for  plaintiff  or  defendant?    Defendant. 

From  the  judgment  entered  on  the  verdict,  in  favor  of 
the  defendant,  the  plaintiff  appeals. 
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Harlow  Pease^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  JenJdns^  Winkler 
<k  iSmith^  and  oral  argument  by  Mr,  F.  0.  Winkler. 

Taylor,  J.    The  appellant  brought  this  action  against 
the  respondent  to  recover  damages  for  an  injury  received 
by  him  under  the  following  circumstances:    On  the  9th  of 
February,  1885,  the  appellant  was  at  the  office  of  E.  D. 
Helton,  at  No.  613  Grand  avenue,  in  the  city  of  Milwaukee. 
At  about  10 :30  a.  m.  on  that  day  he  left  the  said  office, 
^hich  is  on  the  south  side  of  said  avenue,  and  about  the 
^Jiiddle  of  the  block  between  Seventh  and  Sixth  streets, 
^hich  cross  said  avenue,  running  north  and  south,  for  the 
P'^iTKDse  of  taking  the  street  car  going  east  on  the  avenue. 
7*^-  James  Holton  accompanied  the  appellant  from  the  office 
^e  him  off.    The  appellant  and  Mr.  Holton  both  testify 
^^^  they  hailed  or  signaled  the  driver  to  stop  and  permit 
^^    ^i^'ppellant  to  get  on  the  car;  that  the  driver  paid  no  at- 
\jKC»-'^ion  to  their  signals,  although  he  appeared  to  be  looking 
\p"^^€crds  them;  and  that  he  did  not  stop  the  car.    The  ap- 
V^l^nt  went  towards  the  car,  and  took  hold  of  the  handle 
^^  tlie  side  of  the  car,  by  the  platform,  and  attempted  to 
?^t  on  the  car,  but  by  some  means  his  foot  slipped  from  the 
step,  and  he  fell  at  the  side  of  the  car,  and  his  third  finger, 
on  which  he  had  a  heavy  ring,  caught  in  the  handle  in  such 
manner  that  he  could  not  get  his  hand  loose  from  the 
handle  of  the  car,  and  he  was  drawn  along  by  the  side  of 
it,  hanging  by  his  finger,  for  about  160  feet,  to  the  middle 
of  Sixth  street,  where  the  car  was  stopped  and  he  was  re- 
leased.   His  finger  was  injured  so  that  it  is  permanently 
flexed  inward. 

The  evidence  on  the  part  of  the  plaintiff  shows  that  as 
Soon  as  he  fell,  he  called  out  to  stop  the  car;  that  those  in 
the  car  called  to  stop  the  car,  and  rang  the  car-bell  violently ; 
that  other  persons  on  the  walk  called  to  the  driver  to  stop 
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the  car;  and  that  finally  two  persons  ran  in  front  of  the 
horses,  about  the  middle  of  Sixth  street,  and  threw  up  their 
hands  to  stop  the  horses,  and  that  the  horses  and  car  then 
stopped.     Several  witnesses  testified  that  they  were  on  the 
sidewalk  within  thirty  feet  of  the  car,  and  that  the  driver 
made  no  effort  to  stop  the  car  or  horses;  that  the  horses 
were  pulling  the  car,  and  the  wheels  of  the  car  were  turn- 
ing; that  the  car  was  not  sliding;  that  it  was  snowing;  that 
there  was  a  high  wind  from  the  east,  the  direction  in  which 
the  car  was  going;  and  that  there  was  considerable  snow 
on  the  track  at  the  time.    These  witnesses  also  testified  that 
the  driver  seemed  to  pay  no  attention  to  anything  which 
was  going  on  about  him,  but  looked  straight  before  him, 
apparently  without  making  any  attempt  to  stop  the  horses 
or  the  car.    These  statements  of  the  plaintiff's  witnesses  as  to 
the  apparent  inattention  of  the  driver  as  to  what  was  going 
on  about  him,  are  to  some  extent  corroborated  by  the  evi- 
dence of  the  driver  himself.     He  testifies  that  he  did  not 
see  either  Holton  or  the  appellant  signal  to  him  to  stop  the 
car;  that  he  did  not  know  that  any  one  got  on  the  car,  or 
attempted  to  get  on  it,  between  Seventh  and  Sixth  street<%; 
that  he  heard  no  one  call  him  to  stop  the  car,  and  saw  no 
one  in  the  street  in  front  of  the  horses  when  they  stopped 
on  Sixth  street;  that  after  the  horses  were  stopped,  he  did 
not  see  the  appellant,  or  know  that  he  was  injured,  or  how 
he  was  injured;  but  he  does  testify  that  when  he  was  about 
120  feet  from  where  the  horses  stopped  he  heard  the  bells 
ring  violently  as  though  something  was  the  matter,  and  he 
immediately  set  the  brakes  so  as  to  stop  the  wheels  of  the 
car  from  turning,  and  held  up  his  horses,  but  that  the  car 
slid,  and  he  could  not  stop  it  until  it  stopped  in  the  middle 
of  Sixth  street. 

The  main  contention  of  the  plaintiff  on  the  trial  was  that 
the  driver  was  neglig^it  in  not  stopping  the  car  imme- 
diately after  the  plaintiff  slipped  and  fell,  and  that  he 
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1  '"^^'^S'^ully  and  negligently  dragged  him,  while  hanging 
•^  ^Iko    finger  to  the  car,  for  a  long  distance,  by  reason  of 
*^Joli   he  was  greatly  injured.    It  was  also  claimed  by  the 
j^'^f^^U^.nt  that  the  car  handle  was  not  constructed  in  a 
ji  ^P^^i:*  manner,  and  that  it  was  negligence  on  the  part  of 
1^1        ^^fendant  that  no  conductor  was  on  the  car.     On  the 
^^       -*  tiowever,  these  charges  of  negligence  were  not  claimed 
a^^*^^  plaintiff  to  have  been  established  by  the  evidence, 
jr^j         4xis  counsel  relied  mainly  upon  the  negligence  of  the 
45^^^    ^'^^  as  a  ground  upon  which  to  base  a  recovery.    The 
jft    ti^^^^  ^^  negligence  of  the  driver  was  the  main  question 
i^^^T^^  case,  and  was  met  by  the  company  with  the  claim 
/^^^^    ^^n  account  of  the  condition  of  the  track  and  the  de- 
>y^  in  the  grade  at  the  place,  the  driver  conld  not  stop  the 
^  the  use  of  all  reasonable  means  and  appliances  sooner 
^^T^  it  was  stopped;  that  the  plaintiff  wa«  dragged  as  he 
^as,  and  the  distance  he  was,  because  it  was  impossible  for 
the  driver  to  stop  the  car,  and  not  because  the  driver  neg- 
lected the  use  of  any  proper  means  for  stopping  the  same. 
Against  the  testimony  of  several  apparently  credible  wit- 
nesses, who  had  ample  opportunity  of  seeing  what  was 
done,  and  who  testified  that  the  horses  were  not  held  up, 
but  were  drawing  the  car  until  stopped  by  the  men  in  front 
of  them  in  the  middle  of  Sixth  street,  and  that  the  car  did 
not  slide,  but  the  wheels  were  turning, —  the  driver  alone 
had  testified  that  he  set  the  brakes  so  as  to  stop  the  wheels, 
that  the  car  slid,  and  the  horses  were  held  back  by  him. 
In  this  state  of  the  evidence  the  court  allowed  the  respond- 
ent to  introduce  witnesses  showing  the  descending  grade 
of  the  track  between  Seventh  and  Sixth  streets,  and  also 
showing  that  at  times  in  the  winter  season,  when  the  track 
was  slippery,  the  cars  would  slide  down  that  grade,  not- 
withstanding the  brakes  were  set  and  the  horses  held  up. 
Admitting  that  this  evidence  was  competent  as  tending  to 
confirm  the  testimony  of  the  driver  that  the  car  slid  down 
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the  grade  at  the  time  the  accident  happened,  it  was  oer^ 
tainly  far  from  being  conclusive  upon  the  question  whether 
it  did  in  fact  slide  at  the  time  in  question.  Whether  it 
would  slide  at  the  time  in  question  depended  upon  the  con- 
dition of  the  track  at  the  time.  If,  as  claimed  by  the  ap- 
pellant, there  was  considerable  snow  on  the  track  at  the 
time,  with  the  wind  blowing  at  the  rate  of  thirty  miles 
or  more  directly  in  the  face  of  the  car,  there  was  no  evi- 
dence given  on  the  part  of  the  defendant  except  the  evi- 
dence of  the  driver,  that  it  did  slide  although  the  brakes 
were  properly  set  and  the  horses  held  back.  In  this  state 
of  the  evidence  the  learned  circuit  judge  instructed  the  jury 
as  follows: 

"The  jury  are  instructed  that  if  they  find  from  the  evi- 
dence that  the  plaintiff  attempted  to  board  the  car  without 
the  knowledge  of  the  driver,  the  car  being  reasonably  safe 
for  the  use  of  this  road,  and  in  so  doing  slipped  before  he 
got  upon  the  car,  and  the  finger  with  the  ring  upon  it 
caught  and  became  fastened  in  the  handle,  thereby  causing 
him  to  be  dragged ;  if  the  car  was  upon  the  down  grade 
upon  Grand  avenue;  if  the  driver,  so  soon  as  he  was  noti- 
fied by  the  bell  or  noise  that  something  was  the  matter,  set 
the  brakes  as  tightly  as  he  could,  and  made  all  reasonable 
and  proper  efforts  to  stop  the  car,  but  that  on  account  of 
the  weather  and  the  slippery  condition  of  the  track  the  oar 
continued  to  descend  the  hill,  dragging  the  plaintiff  until 
it  was  stopped  at  Sixth  street, —  then,  and  in  such  case,  the 
plaintiff  cannot  recover  in  this  action,  and  your  verdict 
must  be  for  the  defendant. 

'*  With  respect  to  the  question  whether  the  cars  would 
slide  when  upon  the  down  grade  of  Orand  avenue  when  the 
brake  is  firmly  set,  and  the  car  be  for  a  time  beyond  the 
control  of  the  driver,  the  jury  are  instructed  that  the  de- 
fendant has  presented  the  testimony  of  some  six  witnesses 
who  testified  to  a  practical  knowledge,  acquaintance,  and 
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^P^rtenoe  with  the  subject,  and  have  testified  positively 
/^^  srich  is  the  fact.  , 

*        I'lie  testimony  of  the  plaintiff  on  that  subject  is  simply 

^J^o  fact  two  OP  three  witnesses  have  testified  that  they 

fy      ^^  have  noticed  cars  so  slide.    The  testimony  of  the  de- 

la^  ^^nt's  witnesses  on  that  subject  is  positive.     The  testi- 

tj^*^3^   on  the  part  of  the  plaintiff  in  that  regard  is  simply 

^^^■^ive  testimony,  and  amounts  to  but  little  more  than, 

rifj^^    ^peak,  a  mere  acintiUa  of  evidence,  and  does  not  jus- 

/m^    ^^le  jury  in  disregarding  the  positive  and  otherwise  un- 

y^^^hed  testimony  that  such  sliding  does  occur. 

^^he  evidence  in  this  case,  therefore,  justifies  the  court 
'^Sustructing  you  that  it  is  established  by  the  evidence  in 
tbe  cause  that,  in  the  winter  season,  cars  coming  upon  the 
down  grade  of  Grand  avenue  will  slide  even  when  the  brake 
is  completely  set,  and  the  car  for  a  time,  until  its  momentum 
is  overcome  by  the  resistance  of  the  brake,  passes  beyond 
the  control  of  the  driver  to  stop  it.  The  jury  must  take 
that  as  an  established  fact  in  this  case,  and  determine  the 
questions  submitted  to  it  in  the  light  of  such  established 
fact." 

We  think  this  charge  was  misleading.  The  question  for 
the  jury  in  the  case  was  not  whether,  under  certain  condi- 
tions, a  car  would  slide  upon  the  tracks  with  the  brakes  set 
and  the  horses  held  back,  but  whether  it  did  slide  with  the 
brakes  set  and  the  horses  held  back  at  the  time  in  question 
and  under  the  conditions  shown  by  the  evidence.  In  the 
second  and  third  paragraphs  excepted  to  the  learned  judge 
instructs  the  jury  that  it  is  conclusively  established  "that 
cars  would  slide  when  on  the  down  grade  of  Grand  avenue 
when  the  brake  is  firmly  set,  and  the  >car  be  for  the  time 
beyond  the  control  of  the  driver."  The  learned  judge  does 
not  state  what  the  condition  of  the  track  must  be  when  the 
cars  on  that  grade  would  be  beyond  the  control  of  the 
driver,  but  declares  generally  that  it  is  conclusively  estab- 
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lished  "  that  the  oars  would  slide  when  on  the  down  grade," 
without  regard  to  the  condition  of  the  track  or  the  weather. 
In  the  last  paragraph  of  the  instructions  excepted  to  the 
learned  judge  qualities  his  statement  by  saying  that  it  is 
conclusively  established  that  the  cars  will  slide  in  the  winter 
season  with  the  brakes  firmly  set,  without  any  other  qualifi- 
cation as  to  the '  condition  of  the  track  or  state  of  the 
weather,  and  then  concludes  the  instruction  by  saying  that 
*^  the  jury  must  take  that  as  an  established  fact  in  this  case, 
and  determine  the  questions  submitted  to  it  in  the  light  of 
such  established  fact." 

It  seems  to  us  that  when  the  court  instructed  the  jury 
that  they  must  take  it  as  an  established  fact  in  the  (^ise 
they  were  considering,  that,  in  the  winter  season,  cars  com- 
ing down  the  grade  of  Grand  avenue  would  slide,  though 
the  brakes  were  set  firmly,  and  for  a  time  be  beyond  the 
control  of  the  driver,  the  jury  might  well  understand  the 
instructions  to  mean  that,  in  the  case  they  were  trying,  it 
was  established  that  the  car  did  slide  as  testified  to  by  the 
driver.  The  car  was  conclusively  shown  to  be  coming  down 
the  grade  of  Grand  avenue,  and  it  was  in  the  winter  season 
that  the  accident  happened.  We  are  very  clear  that,  under 
the  evidence  in  this  case,  it  was  error  for  the  court  to  in- 
struct the  jury  that  the  car  was  beyond  the  control  of  the 
driver  at  the  time  the  accident  happened,  and  that,  under 
the  instructions  given,  the  jury  would  be  very  likely  to 
understand  that  the  court  so  intended  to  instruct  them. 

It  is  said  by  the  counsel  for  the  respondent  that  if  the  in- 
structions above  quoted  were  not  strictly  correct  under  the 
evidence,  yet,  as  there  was  a  special  verdict  and  the  jury 
have  found  that  the  plaintiff  was  not  in  the  exercise  of  or- 
dinary care  when  he  was  injured,  no  harm  was  done,  as  the 
plaintifi",  under  the  finding,  cannot  recover  in  any  event.  It 
is  evident  that  this  finding,  if  it  can  be  supported  by  the 
evidence,  must  relate  to  the  want  of  care  on  the  part  of  the 
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plaintiff  at  the  time  he  attempted  to  board  the  car,  and 
oooM  not  relate  to  any  want  of  ordinary  care  on  his  part 
after  he  fell  and  was  dragged  by  the  car.  The  learned 
judge  properly  instructed  the  jury  on  that  subject  as  fol- 
lows: "But  it  is  contended,  as  you  will  observe,  in  this  case 
that  the  injury  may  have  been  occasioned,  not  by  the  fall, 
bat  by  the  dragging  of  the  plaintiff.  That  circumstance 
enables  me  to  give  you  this  instruction :  Even  if  the  plaintiff 
was  guilty  of  negligence  in  attempting  to  get  on  the  car 
while  it  was  in  motion,  yet  if  the  jury  find  from  the  evi- 
dence in  the  case  that  the  driver  was  notified  that  the 
plaintiff  had  fallen  and  was  being  dragged  at  the  tail  of  the 
car,  and  the  jury  also  find  that  the  driver  could  have  avoided 
the  injury  by  the  exercise  of  reasonable  care,  then  the  de- 
fendant is  liable."  It  is  upon  the  theory  set  forth  in  this 
instruction  that  the  plaintiff  sought  a  verdict  in  this  case, 
and  it  is  very  clear  that  there  is  no  evidence  even  tending 
to  show  that  the  plaintiff  was  not  in  the  exercise  of  such 
care  as  it  was  possible  for  him  to  exercise  after  he  fell  and 
was  caught  by  his  finger.  The  material  question  in  the 
special  verdict  was  the  sixth  question,  viz. :  "Was  the  driver 
of  the  car  guilty  of  negligence  in  not  stopping  the  car  when 
be  was  notified  that  the  plaintiff  had  fallen?"  The  instruc- 
tions above  quoted,  and  to  which  exceptions  were  taken, 
have  peculiar  reference  to  this  question,  and,  as  we  think, 
must  have  been  understood  by  the  jury  as  tantamount  to  a 
direction  to  find  that  the  driver  was  not  guilty  of  negli- 
gence in  not  stopping  the  car,  because  the  evidence  was 
conclusive  that  he  could  not  control  it  at  the  place  where 
the  accident  happened. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 

See  note  to  this  case  in  8S  N.  W.  Rep.  847.— Rep. 
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BuEGB  and  another,  Bespondents,  vs.  Gates,  Appellant. 

April  18— May  It,  1888. 

(U  ^)  Practice:  Pleading:  Opening  eaae  to  jury:  Amendment  of  plead- 
ing: Waiver,  (S)  Inetnu^iona  to  jury.  (4J  Evidence:  Court 
and  jury.    (6)  Contracts:  Modification:  Consideration, 

1.  PlaintifTs  counsel  in  opening  the  case  to  the  jory  made  some  re- 

marks to  which  defendant  objected.  The  court  reserved  its  ruling 
until  the  evidence  wa^  offered,  and  defendant  excepted.  Evi- 
dence to  substantiate  the  remarks  was  then  introduced  witihout 
objection,  but  plaintiff's  request  for  leave  to  amend  the  complaint 
to  correspond  with  such  evidence  was,  on  objection  by  defendant, 
refused  by  the  court.  Held^  that  the  error,  if  any,  of  not  declar- 
ing the  remarks  of  plaintiff's  counsel  improper,  was  cured  by  the 
refusal  of  leave  to  amend  the  complaint,  even  if  there  was  not  a 
waiver  of  the  exception  by  not  objecting  to  the  testimony  of  the 
same  effect. , 

2.  An  exception  to  the  allowance  of  an  amendment  to  a  complaint  is 

waived  by  asking  a  continuance  as  the  terms  thereof. 
8.  Where  the  jury  has  just  been  told  that  they  must  determine  what 
is  the  truth  between  the  parties  "  from  all  the  testimony,"  a  charge 
that  they  may  decide  a  question  as  they  think  **  truth  and  justice 
between  the  parties  require,"  is  not  erroneous  as  instructing  them 
to  determine  what  is  just  rather  than  what  is  according  to  the 
contract  and  the  evidence. 

4.  Plaintiffs'  counsel  stated  on  the  trial  that  the  price  they  were  to  pay 

for  certain  feed  was  as  defendant  claimed,  and  such  statement  was 
assented  to  by  one  of  the  plaintiffs  on  the  witness  stand,  but  it  did 
not  clearly  appear  that  the  statement  and  assent  were  intended  to 
be  conclusive,  and  both  parties  afterwards  introduced  evidence  to 
show  what  the  feed  was  worth.  Held,  that  it  was  not  error  to 
submit  the  question  as  to  the  value  or  price  of  the  feed  to  the  jury, 
who  might  consider  the  admission,  if  any,  with  the  other  testi- 
mony. 

5.  Parties  can  agree  to  change  or  modify  their  contracts  without  any 

new  consideration. 

APPEAL  from  the  Circuit  Court  for  Olark  County. 
Action  to  recover  the  sum  of  $110.52,  being  the  balance 
alleged  to  be  due  to  the  plaintiffs  on  a  contract  for  cutting, 
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haaling,  and  banking  pine  logs.  The  facts  are  sufficiently 
stated  in  the  opinion.  There  was  a  verdict  for  the  plaint- 
iffs for  $106.66,  and  from  the  judgment  entered  thereon  the 
defendant  appeals. 

/.  W.  Masoriy  for  the  appellant. 

James  O^J^eiUy  for  the  respondents. 

Obton,  J.  This  action  is  brought  to  recover  the  con- 
tract price  for  cutting,  hauling,  and  banking  838,390  feet 
of  pine  logs,  at  $2  per  thousand.  In  the  written  contract 
there  is  a  clause  requiring  the  plaintiffs  "  to  break  the  roll- 
ways  in  the  spring."  The  plaintiffs  gave  the  defendant 
credit  in  their  complaint  for  payments  on  the  contract  of 
$1,566.26.  The  defendant  answered  that  the  plaintiffs  cut, 
hauled,  and  banked  only  797,000  feet  of  logs,  and  that  they 
had  been  paid  therefor  the  sum  of  $1,686.66,  and  that  they 
had  failed  to  break  the  rollways  in  the  spring  as  required 
by  said  contract,  to  the  damage  of  the  defendant  of  $50. 
At  the  trial  the  plaintiffs'  counsel,  in  opening  their  case  to 
the  jury,  before  any  evidence  was  given,  stated  substan- 
tially that  the  plaintiffs  signed  the  contract  without  know- 
ing that  said  clause  requiring  them  to  break  the  rollways 
in  the  spring  was  in  it,  and  that  the  defendant  read  the 
contract  to  them,  omitting  said  clause.  This  was  objected 
to  by  the  defendant's  counsel,  and  the  court  reserved  its 
ruling  on  the  subject  until  the  evidence  was  offered,  and 
this  was  excepted  to.  The  plaintiff  Rxiege^  as  a  witness, 
testified  without  objection  as  follows:  "He  [^Gates']  made  a 
contract,  and  I  could  not  read  it  at  all.  He  was  reading  it ' 
to  us,  and  when  he  read  it  he  jumped  that  line  about  break- 
ing the  rollways  in  the  spring;  he  did  not  read  that  to 
me."  The  plaintiffs'  counsel  thereupon  asked  leave  to 
amend  the  complaint  by  inserting  an  allegation  that  said 
elanso  was  not  read  or  understood  by  the  plaintiffs  at  the 
time,  and  that  it  was  in  the  contract  by  mistake  or  fraud. 
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This  was  objected  to  by  the  defendant's  counsel,  and  leave 
to  so  amend  was  refused  by  the  court.  The  only  excep- 
tion taken  and  the  only  error  assigned  in  respect  to  the 
above  was  that  the  court  did  not  declare  the  above  remarks 
of  the  plaintiffs'  counsel  to  the  jury  improper.  This  error, 
if  any,  was  cured  by  the  refusal  of  leave  to  so  amend  the 
complaint,  by  which  the  whole  matter  was  excluded  from 
the  jury,  if  there  was  not  a  waiver  of  the  exception  by  not 
objecting  to  the  testimony  of  the  same  effect 

2.  The  plaintiffs  were  allowed  to  amend  the  complaint  by 
alleging  that  the  defendant  waived  the  performance  of  the 
stipulation  contained  in  said  clause,  and  this  was  excepted 
to  by  the  defendant's  counsel  who  at  the  same  time  asked 
for  a  continuance  to  procure  witnesses  to  meet  this  new  issue. 
The  court  took  a  recess,  that  the  defendant's  counsel  might 
prepare  the  necessary  affidavit  for  such  continuance.  After 
recess  the  defendant's  counsel  stated  to  the  court  that  he  had 
concluded  not  to  present  any  affidavit  for  continuance,  and 
thereupon  the  trial  proceeded.  The  exception  to  the  allow- 
ance of  the  amendment  was  waived  by  asking  a  continuance 
as  the  terms  thereof,  and  the  amendment  itself  was  properly 
allowed  according  to  sec.  2830,  R.  S.  And  yet  the  learned 
counsel  for  the  appellant  insists  in  his  brief  that  allowing 
the  amendment  without  terms  was  error,  when  he  refused 
to  make  an  affidavit  of  surprise,  or  that  he  was  misled  by 
the  amendment,  or  that  he  desired  or  needed  a  continuance. 

3.  Exception  is  taken  to  the  following  part  of  the  instruc- 
tions to  the  jury:  "You  have  heard  the  testimony  of  Mr. 
Currier  as  to  the  character  of  his  scale  of  the  logs,  and  of 
the  manner  in  which  the  lumber  inspector  diminished  the 
amount  which  he  ascertained."  It  is  complained  iiiat  there 
was  no  evidence  as  to  the  manner  in  which  the  lumber  in- 
spector, Mr.  Young,  diminished  the  amount  Mr.  Currier  had 
ascertained  it  to  be.  The  learned  counsel  must  have  failed 
to  notice  the  testimony  of  Mr.  Currier  as  to  the  mantier  in 
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which  Mr.  Young  diminished  his  scale  of  the  logs.  He  testi- 
fied that  Young  came  there  only  once,  and  about  the  time 
he  was  through  with  the  scaling,  and  examined  only  a  part 
of  the  logs,  and  made  an  arbitrary  deduction  of  his  scaling 
oi  from  eight  to  ten  per  cent. 

4.  The  instruction  thatthe  jury  might  determine  the  ques- 
tion as  to  whether  the  plaintiffs  ought  to  have  broken  the 
rollways,  and  the  cost  of  doing  so,  as  they  might  think 
**  truth  and  justice  between  the  parties  require,"  is  com- 
plamed  of  as  erroneous,  because  they  were  instructed  to  de- 
cide what  was  jmt,  rather  than  what  was  according  to  the 
contract  or  the  evidence.  The  jury  could  not  have  so  un- 
derstood, for  they  had  just  been  told  that  they  must  deter- 
mine what  was  the  truth  between  the  parties,  '^  from  all  the 
testimony." 

5.  It  is  complained  that  the  court  left  the  question  to  the 
jujy  as  to  what  was  the  intention  and  understanding  of  the 
parties  as  to  the  price  the  plaintiffs  should  pay  for  certain 
feed  which  they  obtained  of  Coburn  &  Co.  on  the  order  of 
the  defendant  to  apply  on  the  contract,  after  the  plaintiffs* 
counsel  had  stated  on  the  trial  that  it  was  $20  per  ton  and 
that  was  assented  to  by  one  of  the  plaintiffs  as*  a  witness 
on  the  stand.  Whether  such  statement  and  assenjt  were 
meant  to  be  a  determination  of  that  matter  it  is  diflBcult  to 
say  from  the  form  and  manner  in  which  they  were  made. 
It  seems  that  the  parties  did  not  think  it  conclusive,  for 
they  both  introduced  evidence  afterwards  to  show  what 
the  feed  was  worth  per  ton,  and  it  was  in  evidence  that 
Cobum  &  Co.  charged  the  defendant  for  the  same  only  $18 
per  ton.  Under  such  circumstances  it  does  not  seem  to  have 
been  improper  for  the  court  to  leave  the  whole  question  of 
its  value  or  price  to  the  jury.  That  was  certainly  fair  and 
just,  and  the  jury  could  take  into  consideration  the  admis- 
sion, if  any,  with  the  other  testimony,  to  determine  what 
the  plaintiffs  ought  to  pay  for  the  feed. 
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6.  There  was  a,  colloquy  between  the  defendant's  counsel 
and  the  court  as  to  what  the  testimony  was  concerning  the 
waiver  of  the  clause  requiring  the  plaintiffs  to  break  the 
rollways.  The  counsel  insisted  that  the  testimony  was  that 
the  defendant  waived  it  only  in  consideration  that  it  should 
be  a  final  settlement  of  all  matters  between  the  parties,  and 
the  court  asserted  that  such  was  not  the  testimony.  The 
court  was  clearly  right  about  it.  The  defendant  did  not 
testify  that  there  was  any  understanding  or  agreement  be- 
tween the  parties  that  such  waiver  was  to  be  a  final  settle- 
ment or  in  consideration  of  it.  His  tesj-imony  was  only  as 
to  what  he  thought  or  intended,  and  was  not  that  any  such 
thing  was  said  or  talked  about  when  he  told  the  plaintiffs 
that  they  need  not  break  the  rollways.  In  connection  with 
this  exception  to  the  charge  or  statement  of  the  court  the 
learned  counsel  of  the  appellant  rather  inconsistently  argues 
in  his  brief  that  the  waiver  of  the  performance  of  that 
clause  in  the  contract  was  without  any  consideration  and 
void.  Parties  can  agree  to  change  or  modify  their  agree- 
ments without  any  new  consideration.  Brown  v.  Everhard^ 
52  Wis.  206. 

There  were  numerous  other  exceptions  taken  to  the 
charge  of  the  court,  but  they  are  not  insisted  upon  in  appel- 
lant's brief.  The  instructions  appear  to  have  been  very  full 
and  fair,  and  the  evidence  was  of  such  a  character  that  we 
think  the  jury  were  warranted  in  finding  as  they  did  in 
favor  of  the  plaintiffs.  The  testimony  on  behalf  of  the 
plaintiffs  was  suflBcient  to  entitle  them  to  the  verdict  which 
the  jury  found  in  their  favor,  and  that  affords  a  sufficient 
reason  for  this  court  not  to  disturb  it. 

By  the  Court. —  The  judgment  of  the  circnit  court  is  af- 
firmed. 
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« 
RrnDSKOPF,  Appellant,  vs.  Myebs  and  another,  Respondents. 

April  19'-' May  if,  1888, 

Debtor  and  creditor:  Fraudulent  conveyance:  Evidence, 

1.  The  issue  being  whether  the  sales  of  certain  goods  to  the  plaintiff  and 

to  his  vendor,  N.,  were  fraudulent  as  to  the  creditors  of  N.  and  his 
vendor,  it  was  error  to  admit  evidence  of  representations  made  by 
an  agent  of  N.*s  vendor  to  one  of  the  defendants  from  whom  he 
borrowed  money  in  the  name  of  such  vendor,  regarding  the  finan- 
cial condition  of  his  principal. 

2.  The  plaintiff  testified  that  he  borrowed  $2,000  from  his  brother  L. 

to  pay  for  the  goods  which  the  defendants  claimed  were  trans- 
ferred to  him  in  fraud  of  creditors,  and  a  deposition  of  L.  to  the 
same  effect  was  read.  The  judgment  rolls  in  certain  actions 
against  Ij.  were  then  introduced  by  the  defendants  to  show  that 
L.  was  insolvent  at  the  time  of  the  alleged  loan.  L.  was  not 
asked  whether  these  judgments  had  been  paid  or  satisfied  or  to 
make  any  explanation  in  regard  to  them.  He2d,  that  it  was  error 
to  admit  such  judgment  rolls  in  evidence. 

APPEAL  from  the  Circnit  Court  tovEau  Claire  County. 

The  action  was  brought  by  ^lias  Bindakopf  against 
Henry  Myers^  the  sheriff  of  Clark  county,  and  Richard 
Dewhursi^  for  trespass  in  taking  and  carrying  away  a  quan- 
tity oif  clothing  of  the  value  of  $1,200,  on  the  2d  of  August, 
1884..  The  facts  will  suflBciently  appear  from  the  opinion. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ants.   The  plaintiff  appealed. 

R.  J.  MacBride^  for  the  appellant. 

James  O^NeiU^  for  the  respondents. 

Cole,  C.  J.  We  think  there  must  be  a  new  trial  in  this 
case  because  of  the  admission  of  incompetent  testimony.  A 
number  of  exceptions  were  taken  to  the  rulings  .of  the  trial 
court  in  admitting  or  excluding  testimony.  We  shall  not 
notice  all  of  these  exceptions,  but  confine  our  attention  to 
those  taken  to  the  admission  of  the  statements  or  repre- 
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sentations  made  by  the  witness  Stumes  to  DewhursP^s  to  the 
financial  condition  of  his  father-in-law,  E.  M.  Nathan,  and 
the  admission  of  the  judgment  rolls  against  Louis  Kinds- 
kopf  in  favor  of  diflferent  parties. 

The  main  issue  in  the  case  was  as  to  thp  validity  of  the 
sale  made  by  Hyman  Nathan  to  the  plaintiff.  The  sheriff, 
representing  the  creditors  of  Hyman  Nathan  and  E.  M. 
Nathan,  claimed  that  this  transfer  was  fraudulent  and  void. 
The  sheriflf  justified  seizing  the  goods  in  controversy  (1) 
under  an  attachment  in  favor  of  Dewhurst  against  E.  M. 
Nathan;  (2)  under  an  attachment  in  favor  of  theNeillsville 
Bank  against  Hyman  Nathan;  and  (3)  by  virtue  of  an  exe- 
cution on  a  judgment  against  Hyman  Nathan,  which  judg- 
ment was  rendered  more  than  twenty  days  after  the  taking 
of  the  goods,  and  some  time  after  this  action  was  com- 
menced. There  was  evidence  which  tended  to  prove  that 
E.  M.  Nathan,  who  originally  owned  the  goods,  or  in  whose 
name  the  business  was  transacted,  had  sold  them  to  the 
vendor  of  the  plaintiff  in  June,  1883,  and  that  Hyman  sold 
them  to  the  plaintiff  on  the  1st  of  August,  1884.  An  effort 
was  made  to  impeach  the  honafid^  of  these  transfers. 

It  appears  that  E.  M.  Nathan  resided  in  Milwaukee,  and 
the  business  at  Neillsville  was  under  the  management  of 
one  Stumes,  as  his  agent  or  in  some  other  capacity.  Some 
time  in  May  or  June,  1883,  Stumes  applied  to  Dewhursi  for 
a  loan  of  $300.  The  loan  was  effected  in  the  name  of  E.  M. 
Nathan ;  and  Dewhurat  was  permitted  to  testify,  against 
the  plaintiff's  objection,  that,  at  the  time,  Stumes  repre- 
sented his  father-in-law,  E.  M.  Nathan,  was  worth  from 
$12,000  to  $20,000,  and  gave  as  a  reason  for  wanting  the 
$300  that  there  were  some  store  debts  for  merchandise 
coming  due,  and  that  he  did  not  then  wish  to  call  upon  his 
father-in-law  for  money,  for  reasons  which  he  gave.  It  seems 
to  us  too  plain  for  argument  that  this  evidence  as  to  the 
representations  of  Stumes  had  nothing  to  do  with  the  case 
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on  trial,  and  should  have  been  excluded.  It  was  calculated 
to  mislead  the  jury  from  the  real  issue.  That  issue  was, 
as  we  have  said,  whether  the  sale  to  the  plaintiff  was 
fraudulent  as  to  the  creditors  of  Hyman  Nathan.  The  facts 
about  the  loan,  or  the  iBnancial  condition  of  E.  M.  Nathan, 
had  no  bearing  whatever  on  that  issue.  It  is  attempted 
to  justify  the  admission  of  this  evidence  on  the  ground  that 
there  was  a  scheme  or  conspiracy  on  the  part  of  Stumes, 
E.  M.  and  Hyman  Nathan,  the  plaintiff,  and  his  brother 
Louis  Rindskopf,  to  defraud  creditors;  but  the  evidence  en- 
tirely fails  to  sustain  any  such  theory.  There  is  really  no  evi- 
dence which  tends  to  show  that  the  plaintiff  had  anything 
to  do  with  Stumes  when  he  purchased,  or  that  he  then 
knew  that  E.  M.  Nathan  ever  owned  the  goods.  The  sale 
was  made  to  the  plaintiff  by  Hyman  Nathan,  who  was  in 
possession  of  the  goods,  claiming  to  own  them,  and  who 
received  the  purchase  price.  The  evidence  is  quite  clear  and 
satisfactory  establishing  these  facts.  If  it  conclusively  ap- 
peared that  Stumes  was  acting  as  the  agent  of  E.  M.  Nathan 
in  the  management  of  the  business  in  May  or  June,  1883, 
how  could  his  representations  as  to  the  financial  condition 
of  his  principal  be  pertinent  evidence  in  this  case?  We  con- 
fess we  are  unable  to  understand  upon  what  rule  they  were 
admissible.  It  seems  to  us  they  were  clearly  incompetent, 
and  should  have  been  excluded.  It  is  true,  the  defendants 
attacked  the  validity  of  the  sale  from  E.  M.  Nathan  to  his 
son  Hyman,  as  well  as  that  from  the  latter  to  the  plaintiff. 
But,  still,  we  think  the  statements  of  Stumes  were  inadmis- 
sible for  any  purpose  in  the  case. 

Again,  the  plaintiff  offered  evidence  tending  to  prove  the 
consideration  h^  paid  for  the  goods.  He  was  examined  at 
considerable  length  on  that  point,  and  testified  that  he  paid 
$2,500  in  cash,  and  gave  his  note  for  $1,500.  He  was  asked 
where  and  how  he  obtained  the  money  to  make  the  cash 
payment,  and  he  said  he  borrowed  $2,000  of  his  brother 
Vol.71  — 41 
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Louis.  The  depositioa  of  Louis  was  read,  on  the  part  of  the 
plaintiflf,  to  prove  that  he  let  the  plaintiff  have  the  $2,000, 
as  had  been  testified  to  by  the  latter.  On  the  part  of  the 
defendant,  certain  judgment  rolls  in  causes  against  Lonis 
Kindskopf  were  offered  in  evidence,  under  objection.  The 
manifest  object  of  this  testimony  was  to  disprove  the  fact 
that  the  plaintiff  obtained  the  $2,000  from  his  brother,  by 
showing  that  Louis  was  insolvent  at  the  time.  No  question 
was  asked  the  witness  Louis  whether  these  judgments  had 
been  paid  or  satisfied  in  any  way,  or  to  make  any  explana- 
tion in  regard  to  them.  Under  the  circumstances,  it  is  ob- 
vious that  the  evidence  was  prejudicial  to  the  plaintiff's 
case,  and  should  not  have  been  received. 

The  learned  counsel  for  the  defendants  insists  that  all 
the  facts  and  circumstances  attending  the  transaction  so 
clearly  proved  fraud  in  the  transfer  that  the  judgment 
should  be  affirmed  upon  the  record,  without  regard  to  any 
technical  errors  which  may  have  intervened  on  the  trial. 
We  do  not  feel  justified  in  adopting  that  view.  True,  there 
are  some  suspicious  or  unusual  circumstances  attending  the 
sale  made  to  the  plaintiff;  but  whether  they  are  sufficient 
to  show  that  the  transfer  was  fraudulent  was  a  question 
for  the  jury  upon  the  evidence.  The  plaintiff  was  entitled 
to  a  fair  trial  of  the  question  as  to  the  validity  of  the  sale, 
without  any  improper  testimony  being  admitted  to  influence 
the  minds  of  the  jury  against  his  claim.  We  think  he  has 
not  had  such  a  trial  because  of  the  errors  in  the  proceedings 
which  we  have  noticed;  and  therefore,  without  passing 
upon  the  other  questions  involved,  we  reverse  the  judgment 
and  send  the  cause  back  for  a  new  trial. 

By  the  Court —  Ordered  accordingly. 
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Thb  Town  of  Williamstown,  Respondent,  vs.  Dasob,  imp.. 

Appellant. 

April  20 —  May  US,  1888. 

Appealable  order:  Criminal  contempt 

An  order  adjudging  a  defendant  in  criminal  contempt  for  the  violation 
of  an  injunction  is  not  appealable.  In  re  Murpliey,  89  Wis.  286, 
followed. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

The  appellant  was  adjudged  to  be  guilty  of  contempt  in 
violating  an  injunctional  order  restraining  him  and  others 
from  further  building  a  bridge  across  Rock  river,  and  wks 
ordered  to  pay  a  fine  and  the  costs  of  the  contempt  pro- 
ceedings, and  to  be  imprisoned  in  the  county  jail  until  such 
fine  and  costs  were  paid,  the  term  of  such  imprisonment 
not  to  exceed  thirty  days. 

For  the  appellant  there  was  a  brief  by  JEli  c&  G.  E.  Hooker 
and  James  E.  iialone,  and  oral  argument  by  Mr.  Malone. 

For  the  respondent  there  was  a  brief  by  E.  M,  Lawrence 
and  James  J,  Dick,  and  oral  argument  by  Mr,  Dick. 

Peb  Curiam.  This  is  an  appeal  from  an  order  adjudging 
the  appellant  in  contempt  for  the  violation  of  an  injunction. 
It  is  for  misconduct  and  a  wilful  disregard  of  the  order  of 
the  court,  and  is  consequently  a  criminal  contempt.  It  was 
held  in  In  re  Murphey,  39  Wis.  286,  that  such  an  order  was 
not  appealable.  It  is  said  in  that  case  that  this  question  of 
practice  must  be  deemed  settled.  The  appeal  must  there- 
fore be  dismissed. 
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BtWjsQUBa  aud  another,  Eespondents,  vs.  SoHMiTTy  imp., 

Appellant.  ^ 

ApHl  go  — May  It,  1888. 

Partnership:  Who  are  partners:  Property  chargeable  with  losses, 

8.  and  M.  owned  jointly  a  distillery.  Without  the  knowledge  of  S., 
M.  entered  into  partnership  with  the  plaintiffs  and  furnished  as 
his  capital  in  the  Arm  the  said  distillery  for  the  use  of  the  firm, 
and  the  agreed  value  thereof  was  entered  as  his  capital  on  the 
partnership  books.  Afterwards  S.  assented  to  the  agreement  so 
made  by  M.,  and  also  gave  his  consent  to  the  United  States  author- 
ities that  the  property  should  be  used  by  the  firm  for  the  purposes 
•of  a  distillery,  and  subjected  it  to  all  claims  of  the  government 
which  might  grow  out  of  such  use.  The  firm  thereafter  paid  the 
taxes  and  insurance  upon  the  property.  S.  was  refused  admittance 
to  the  firm,  but  M.  agreed  to  divide  with  him  his  share  of  the  prof- 
its of  the  partnership  business.  The  business  of  the  firm  was  un- 
profitable and  was  closed  up.    Held: 

(1)  S.  was  not  a  partner  in  the  firm  so  as  to  render  him  perscm- 
ally  liable  to  the  members  thereof  for  any  part  of  the  losses. 

(2)  As  against  S.  the  entire  beneficial  ownership  of  the  distillery 
property  must  be  deemed  to  have  been  in  M.  when  he  contributed 
it  for  the  use  of  the  firm  and  as  his  capital  therein,  and  it  was 
therefore  firm  property  and  is  subject  to  the  payment  of  the  share 
of  the  losses  chargeable  to  M. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  following  statement  of  the  case  was  prepared  bj 
Mr.  Justice  Taylor  as  a  part  of  the  opinion: 

This  action  was  brought  by  the  respondents  in  the  cir- 
cuit court  of  Milwaukee  county  against  the  appellant  and 
one  William  T.  Marshall,  for  an  accounting  in  respect  to 
the  partnership  business  of  the  late  firm  of  H.  Eiedebai^ 
&  Co.  The  business  of  the  said  firm  was  operating  a  dis- 
tillery in  Milwaukee,  known  as  the  "White  Malt  Distil- 
lery." The  plaintiffs  charge  in  the  complaint  that  the  ap- 
pellant was  a  member  of  the  firm  in  fact,  although  his 
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name  did  not  appear  in  the  articles  of  agreement  signed  at 
the  time  when  the  partnership  was  created.  They  seek  to 
charge  him,  as  such  partner,  personally  for  one  third  of  the 
losses  of  the  firm,  and  they  also  seek  to  charge  the  distil- 
lery fixtures,  and  the  lands  upon  which  the  same  is  situ- 
ated, with  one  third  of  the  losses  of  the  firm. 

The  important  facts  in  the  case  are:  (1)  That  previous  to 
the  31st  day  of  January,  1882,  the  said  Schmitt  and  Mar- 
shall had  purchased  property  in  the  city  of  Milwaukee,  and 
constructed  a  distillery  thereon,  but  as  yet  had  not  entered 
upon  the  business  of  distilling.  That  the  agreement  be- 
tween Schmitt  and  Marshall  was  that  they  should  be 
equally  interested  in  the  business.  When  they  were  about 
ready  to  start  the  business  of  distilling,  Marshall,  who  was 
in  Milwaukee  and  in  charge  of  the  affairs  ot  Schmitt  and 
Marshall  there,  ascertained  that  they  could  not  prudently 
enter  upon  the  business  contemplated,  by  reason  of  some 
arrangements  which  had  been  made  by  Riedeburg  and 
Bodden  with  the  brewers  in  said  city  from  whom  the  said 
Schmitt  zx\^  Marshall  expected  to  receive  their  supplies  for 
the  distillery ;  and  in  consequence  of  such  interference  on 
the  part  of  Riedeburg  and  Bodden^  and  for  the  purpose  of 
starting  the  works  constructed  by  Schmitt  and  Marshall, 
Marshall,  without  the  knowledge  of  said  Schmitt^  on  the 
31st  day  of  January,  1882,  entered  into  the  following  writ- 
ten contract  with  the  said  Riedeburg  and  Bodden^  viz.: 

"This  agreement,  made  and  entered  into  the  31st  day  of 
January,  1882,  by  and  between  William  T.  Marshall,  Henry 
Riedeburgy  and  A.  G,  Bodden^  witnesseth,  that  said  parties 
have  agreed  to  form,  and  do  hereby  enter  into  and  form,  a 
copartnership  to  operate  a  distillery,  to  be  known  as  the 
'White  Malt  Distillery,'  in  the  city  of  Milwaukee,  under 
the  firm  name  of  H.  Riedeburg  &  Co.,  upon  the  following 
terms  and  conditions:  Said  William  T.  Marshall  furnishes 
and  contributed  for  the  use  of  copartnership  his  real  estate, 
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consisting  of  lots  two  (2)  and  three  (3),  in  block  F,  and  the 
land  in  rear  thereof  running  back  to  the  Milwaukee  river, 
in  the  First  ward  of  the  city  of  Milwaukee,  and  all  build- 
ings, improvements,  machinery,  fixtures,  and  apparatus 
thereon  and  used  in  connection  with  the  same,  including 
also  the  buildings  Nos.  929  and  931  on  North  Water  street 
in  said  city.  Said  property  so  furnished  by  said  Marshall 
is  valued  at  the  sum  of  eleven  thousand  five  hundred  and 
fifty  dollars,  which  is  considered  the  capital  of  said  Mar- 
shall in  the  firm.  Said  Henry  Riedeburg  and  A.  O,  Bodden 
agree  to  furnish  the  necessary  capital  to  carry  on  the  busi- 
ness and  operate  the  distillery.  Each  partner  is  to  be  al- 
lowed annually  interest  at  the  rate  of  seven  per  cent,  per 
annum  on  the  amount  of  capital  by  him  invested  in  the 
copartnership.  Said  Henry  Riedeburg  and  A.  G.  Bodden 
are  to  have  the  management  of  the  business  at  the  city 
of  Milwaukee.  All  profits  and  losses  of  the  business  are  to 
be  shared  b}^  and  between  the  said  three  partners  equally. 
The  term  of  the  copartnership  shall  be  three  years  from  the 
Ist  day  of  February,  1882.  Said  William  T.  Marshall  also 
agrees  at  any  time  within  said  three  years,  upon  the  request 
of  said  Henry  Riedeburg  and  A,  G.  Bodden,^  to  sell  and . 
convey  an  undivided  two-thirds  of  all  the  property,  real 
and  personal,  by  him  furnished  to  the  firm  as  aforesaid,  for 
two  thirds  of  the  sum  first  herein  mentioned. 

"In  witness  whereof  the  parties  hereto  have  hereto  set 
their  hands  and  seals  this  31st  day  of  January,  1882. 

"William  T.  Marshall.     [Seal] 
"Henry  Riedeburg.  [Seal.] 

"  A.  G.  Bodden.  [Seal.] 

"I,  Emil  Schmitt,  of  Cincinnati,  Ohio,  having  an  interest 
in  the  property  mentioned  in  the  foregoing  agreement  with 
said  William  T.  Marshall,  hereby  give  my  consent  to  said 
agreement,  and  I  agree  to  join  with  said  Marshall  in  con- 
veying such  property  in  accordance  with  said  agreement, 
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upon  the  request  of  the  other  parties  thereto  as  therein 
stated. 

"  DaUd  February  U,  1882.  Emil  ScHMirr." 

It  will  be  seen  that,  after  the  partnership  was  formed  be- 
tween Riedeburg^  Bodden^  and  Marshall,  and  on  the  14th 
of  February,  1882,  Schmitt  assented  to  the  contract  made 
by  Marshall,  so  far  as  he  had  undertaken  to  deal  with  the 
distillery  and  fixtures  which  at  the  time  belonged  to  Schmitt 
and  Marshall  as  joint  owners.  The  firm  of  ^Riedeburg  & 
Co.  was  reported  to  the  United  States  authorities  as  com- 
posed of  Riedeburg y  Bodden^  and  Marshall,  as  required  by 
sec.  2259,  R.  S.  of  U.  S.  Schmitt  afterwards  gave  his  written 
consent  to  the  United  States  authorities  that  the  property 
should  be  used  by  said  firm  for  the  purposes  of  a  distillery, 
and  subjected  said  real  estate  to  all  claims  of  the  United 
States  which  might  grow  out  of  the  use  of  said  property  as 
a  distillery  by  said  firm,  as  required  by  sec.  3262,  R.  S.  of 
U.  S.  The  firm  of  H!.  Riedeburg  &  Co.  entered  upon  the 
business  of  distilling  spirits  under  the  above-named  agree- 
ment, and  continued  it  for  about  one  year,  when  it  was  dis- 
covered that  it  was  not  profitable,  the  business  of  distilling 
stopped,  and  the  business  was  finally  closed  up.  The  plaint- 
iffs sold  and  disposed  of  the  products  of  the  business,  and 
paid  up  all  the  liabilities  of  the  firm,  showing  a  loss  of  about 
$18,000,  including  interest  on  the  plaintiffs'  advances.  By 
this  action  they  seek  to  charge  Schmitt  personally  with  one 
third  of  said  losses,  and  also  to  subject  the  distillery,  and 
the  lands  on  which  it  is  situated,  to  the  payment  of  the  said 
one-third  of  the  losses.  The  learned  circuit  judge,  after  hear- 
ing the  evidence  in  the  case,  rendered  a  judgment  in  favor 
of  the  plaintiffs  for  the  one^third  of  said  losses,  against 
the  said  Schmitt  and  Marshall,  and  appointed  a  receiver  of 
the  property,  with  directions  to  sell  the  same  and  apply  the 
proceeds  of  the  sale  to  the  payment  of  the  one-third  of 
said  losses;  and,  in  case  the  proceeds  of  such  sale  should 
be  insufficient  to  pay  the  amount  found  due  the  plaintiffs, 
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that  an  execution  should  issue  against  the  property  of  said 
Schmitt  and  Marshall,  or  either  of  them,  for  the  unpaid 
balance.  From  this  judgment  the  defendant  SchmUl  ap- 
peals to  this  court.  Marshall  did  not  answer  in  the  case, 
and  judgment  was  taken  against  him  by  default.  The  evi- 
dence shows  that  he  is  pecuniarily  irresponsible. 

For  the  appellant  there  was  a  brief  by  Dey  <&  Friend^  and 
oral  argument  by  Mt\  C,  C.  Dey.     To  the  point  that  Schmitt 
was  not  a  partner  in  the  firm  they  cited,  besides  cases  re- 
ferred to  in  the  opinion,  Frost  v.  Moulton-^  21  Beav.  596; 
Bray  v.  Fromont,  6  Madd.  5;  Fitch  v.  Har^*ingtoiiy  13  Gray, 
468;  Murray  v.  Bogert,  14  Johns.  318-322;  Setzer  v.  BeaUy 
19  W.  Va.  274;  1  Bates  on  Partn.  sees.  159,  164,  and  eases 
cited;  1  Lindley  on  Partn.  (4th  ed.),  ch.  1,  sec.  3,  p.  55.    The 
law  is  well  settled  that  an  agreement  to  use  real  estate  for 
partnership  purposes  or  as  partnership  property  is  not  suffi- 
cient to  convert  it  into  partnership  stock,  in  the  absence  of 
evidence  of  such  intention.     Alexander  t;.  Kimhro^  49  Miss. 
529;    Ware  v.  Owens,  42   Ala.  212;  Frink  v.  Braiich^  16 
Conn.  261";  Theriot  v.  Michel,  28  La.  Ann.  107;  2  Lindley  on 
Partn.  (4th  ed.),  652  et  seq,,  and  cases  cited  in  notes.    And  it 
is  also  well  settled  that  it  does  not  follow  that  real  estate 
used  for  partnership  purposes  is  partnership  property.     A 
contrary  presumption  prevails  when  the  title  is  not  in  the 
firm,  and  to  rebut  that  presumption  it  must  appear  either  (1) 
that  the  property  was  paid  for  with  firm  money  and  used  for 
partnership  purposes,  or  (2)  that  it  was  by  proper  agreement 
actually  brought  into  the  firm ;  and  (3)  the  latter  must  be 
determined  by  the  intention,  derived  from  the  agreement  ^ 
and  the  acts  and  conduct  of  the  partners.    Shafer^s  Appetdy 
106   Pa.  St.  49;  Ilogle  v.  Lowe,  12  Nev.  986;  1  Bates  on 
Partn.  sec.  280.     The  facts  in  this  case  clearly  show  that 
the  property  should  not  be  subject  to  the  losses  of  the  firm. 
Gordon  v.  Gordon j  49  Mich.  501;  Adams  v.  Bradley ,  12  id. 
346;  Robertson  v.  Cor  sett,  39  id.  777. 

For  the  respondents  there  was  a  brief  by  Jenkins,  Winkler 


Digitized  by 


Google 


JANUAKY  TERM,  1888.  649 

Riedeburg  aad  another  va.  Schmitt,  imp. 

cfc  Smithy  and  oral  argument  by  Mr.  F.  C.  Winkler.  To  the 
point  that  under  the  facts  in  this  case  Sohmitp  was  a  partner 
in  the  firm,  they  cited  Meaher  v.  Cox^  37  Ala.  201 ;  Upham 
V.  Hewitt,  4t2  Wis.  85;  Fordyee  v.  Shriver,  115  III.  530;  Ault 
V.  Goodrichy  4  Euss.  430;  StoweU  v.  Eldredy  39  Wis.  614; 
Ooddard  v,  SbdgeSy  1  Crompt.  &  M.  33;  Colly er  on  Partn. 
860. 194,  and  note. 

Tayloe,  J.  The  learned  counsel  for  the  appellant  insists 
that  the  circuit  court  erred  in  finding  that  the  appellant, 
Schmitty  was  a  partner  in  the  firm  of  H.  Kiedeburg  &  Co., 
and  that  it  was  error  to  charge  him  personally  with  any 
part  of  the  losses  of  said  firm ;  and  he  also  insists  that  the 
court  erred  in  holding  that  the  distillery  property  should 
be  charged  with  the  payment  of  any  part  of  the  debts  of 
said  firm.  Upon  the  question  as  to  the  personal  liability 
of  Schmitt  as  a  partner  in  the  firm  of  H.  Riedeburg  &  Co., 
we  think  that,  upon  the  evidence  in  the  case,  the  court 
erred  in  holding  Sohmitt  a  partner.  In  the  first  place,  the 
written  articles  of  agreement  exclude  him  from  the  part- 
nership; and,  again,  within  three  months  after  the  partner- 
ship articles  had  been  signed  and  the  business  commenced, 
Schmitt  applied  to  be  admitted  as  a  partner  in  the  business, 
and  his  application  was  rejected  by  Eiedeburg  and  Bodderty 
except  upon  a  condition  which  he  refused  to  comply  with. 
It  is  urged  by  the  learned  counsel  for  the  respondents  that, 
notwithstanding  these  plain  and  admitted  facts,  he  must  be 
held  as  a  partner,  because  he  recognized  the  right  of  Mar- 
shall to  put  his  propertj"  into  the  firm  business,  and  that 
Marshall  for  that  privilege  agreed  with  Schmitt  that  he 
,  should  have  one  half  of  his  third  of  the  profits  of  the  busi- 
ness of  the  firm.  It  does  not  appear  very  clearly  that  this 
arrangement  between  Schmitt  and  Marshall  was  known  to 
Riedeburg  and  Bodden;  but,  if  it  was  known  to  them,  it 
would  not  make  him  their  partner.    His  arrangement  with 
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Marshall  did  not  give  him  any  right  to  interfere  with  the 
business  of  the  partnership,  or  impose  any  duty  on  the  other 
partners  to  see  that  the  half  of  the  one-third  of  the  profits 
which  belonged  to  Marshall  were  paid  over  to  Sehmitt.  If 
A.  loans  B.  $5,000  with  the  understanding  that  B.  shall  in- 
vest it  in  forming  a  partnership  with  C,  and,  instead  of 
charging  B.  with  interest  on  the  money  loaned,  he  agrees 
to  receive  of  B.  one  half  of  the  profits  he  shall  realize  from 
the  partnership  business,  it  seems  to  us  very  clear  that  A. 
does  not  become  a  partner  with  B.  and  C.  The  evidence 
does  not  in  this  case  show  any  arrangement  between  Sehmitt 
and  Marshall  materially  different  from  the  one  above  stated. 
As  between  Sehmitt  and  Marshall,  there  was  no  agreement 
that  Sehmitt  should  pay  any  part  of  the  losses  which  might 
fall  upon  Marshall  by  reason  of  the  partnership  business, 
but  simply  that,  if  any  profits  accrued  to  Marshall  from  the 
business  of  the  firm,  he  should  have  one  half  of  them  as 
compensation  for  the  privilege  of  putting  his  property  in 
the  firm  business  during  the  three  years  it  was  to  exist. 

The  true  rule,  in  cases  of  this  kind,  is  concisely  stated  by 
the  court  of  appeals  in  New  York,  in  Burnett  v.  Snyder^  81 
N.  Y.  555.  Speaking  of  a  contract  made  by  a  third  per- 
son, not  a  member  of  the  firm,  with  one  of  the  members  of 
the  firm,  to  share  in  the  profits  derived  by  such  member 
from  the  firm,  and  of  the  liability  of  such  third  person,  even 
to  the  creditors  of  the  firm,  the  court  say:  "But  the  par- 
ticipation in  the  profits  of  a  trade  which  makes  a  person  a 
partner  as  to  third  persons  is  a  participation  in  the  profits 
as  such,  under  circumstances  which  give  him  a  proprietary 
interest  in  the  profits,  before  division,  as  principal  trader, 
.  .  .  and  a  right  to  an  account  as  partner,  and  a  lien  on 
the  partnership  assets  in  preference  to  the  individual  cred- 
itors of  the  partner."  The  facts  of  that  case  were  much 
stronger  in  favor  of  holding  the  third  party  as  a  partner  than 
in  the  case  at  bar;  yet  the  court  held  he  was  not  a  partner. 
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'even  as  to  creditors  of  the  firm,  much  less  as  between  him- 
self and  the  members  of  the  firm.  The  general  and  uni- 
versal rule  is  that,  as  between  the  parties  comprising  a 
partnership,  no  act  of  one  partner,  or  any  number  of  the 
partners  less  than  the  whole,  can  bring  a  new  partner  into 
the  firm.  In  the  case  at  bar  a  partnership  was  formed  by 
a  written  agreement,  by  which  only  three  were  to  compose 
the  firm,  and  all  profits  of  the  firm  were  to  be  divided 
•equally  between  the  three.  Now,  it  is  clear  that  a  fourth 
man  cannot  be  brought  into  the  firm  as  a  member  without 
the  consent  of  all;  and  there  is  an  entire  absence  of  any 
-evidence  in  the  case  showing  that  Schmitt  was  ever  ad- 
mitted to  the  firm  as  a  member  thereof  with  the  assent  of 
all  parties.  The  evidence  would  appear  to  negative  the 
idea  that  he  was  ever  so  admitted.  The  following,  among 
many  other  authorities,  sustain  the  contention  that  the  evi- 
dence in  this  case  does  not  make  Schmitt  a  partner  in  the 
firm  of  H.  Eiedeburg  &  Co. :  Burnett  v,  Snyder^  76  N.  T. 
344;  S.  a  81  N.  Y.  550,  555;  Reynolds  v.  Iliaks,  19  Ind. 
113;  Freeinan  v.  Bloomfield^  43  Mo.  392;  Rockafellow  v. 
MiUer,  107  N.  T.  507;  Byhee  v.  Hawkett,  12  Fed.  Kep.  649; 
Ex  parte  Hamper^  17  Yes.  404;  Champion  v,  Bostwicky  18 
Wend.  184;  Richardson  v.  Ilughitt^  76  N.  Y.  55;  1  Bates  on 
Partn.  §  164;  1  Lindley  on  Partn.  (4th  ed.),  55. 

We  are  of  the  opinion  that  the  circuit  court  erred  in  hold- 
ing the  appellant,  Schmitt^  personally  liable  to  account  to 
the  plaintiffs  for  the  one-third  of  the  losses  of  the  firm,  or 
for  any  part  of  such  losses,  and  that  the  part  of  the  judg- 
ment holding  him  so  liable  must  be  reversed. 

The  only  other  question  in  the  case  is  whether  the  real 
estate,  viz.,  the  distillery,  the  lands  on  which  it  is  situated, 
and  the  personal  property  and  fixtures  therein,  were  a  part 
of  the  firm  property,  so  that  in  equity  they  must  be  held 
chargeable  with  a  share  of  the  losses  of  the  firm  in  a  final 
accounting  between  the  members  of  the  firm.     Although 
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the  title  to  this  property  was  not  in  Marshall,  who  under- 
took to  bring  it  to  the  firm  at  the  time  the  partnership  was 
organized,  we  are  of  the  opinion  that  under  the  evidenc3e  it 
must,  as  against  the  appellant,  SchmiU,  be  treated  as  though 
the  entire  beneficial  ownership  had  been  in  Marshall  at  the 
time  he  undertook  to  give  the  partnership  control  of  it. 
We  come  to  this  conclusion  from  the  fact  that,  after  Mar- 
shall made  the  partnership  agreement  in  writing  by  which 
he,  in  explicit  terms,  furnishes  and  contributes  for  the  nse 
of  the  copartnership  his  "  real  estate,  consisting,"  etc.,  and 
declaring  that  the  property  so  furnished  is  of  the  value  of 
$11,550,  "  which  is  considered  the  capital  of  said  Marshall 
in  the  firm,"  the  appellant,  Schmitt,  ir  writing,  consented  to 
the  contract  made  by  said  Marshall,  and  afterwards,  in  fur- 
ther execution  of  said  contract,  Schmitt  conveyed  or  released 
to  the  United  States  all  his  interest  in  said  real  estate,  distil- 
lery, and  fixtures,  so  far  at  least  as  to  give  the  United  States 
a  preference  as  to  all  claims  the  United  States  might  there- 
after have  against  the  firm  of  H.  Riedeburg  &  Co.    If, 
treating  the  distillery  and  fixtures  as  the  property  of  Mar- 
shall at  the  time  the  partnership  was  formed,  it  became  a 
part  of  the  property  belonging  to  the  firm  as  between  Mar- 
shall and  the  other  members  thereof,  and  became  liable  to 
contribute  to  the  payment  of  the  losses  of  the  firm  in  a  final 
accounting  between  the  partners,  then  it  must  be  held  liable 
to  contribute  as  against  the  appellant,  Schmitt.    This  distil- 
lery must  be  treated  as  essentially  real  estate,  and  the  ques- 
tion is  whether,  notwithstanding  its  character  as  real  estate, 
and  notwithstanding  that  the  title  was  not  conveyed  to  the 
firm  by  any  of  the  usual  forms  of  conveyance,  it  may  still 
be  treated  in  equity  as  a  part  of  the  partnership  assets,  and 
so  liable  to  contribute  as  such  to  the  payment  of  the  losses 
of  the  firm.   The  rule  is  universal  that  real  estate  purchased 
with  partnership  funds  for  partnership  purposes  and  used 
for  such  purposes,  although  the  title  be  taken  in  the  name 
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of  one  of  the  partners,  will  be  treated  in  equity  as  partner- 
ship assets,  and  be  held  for  the  benefit  of  the  creditors  of 
the  partnership  instead  of  the  creditors  of  the  individual 
partner  in  whose  name  the  title  appears;  and  so,  in  wind- 
ing up  the  business  of  the  firm,  it  must  be  used  in  payment 
of  losses  instead  of  going  to  the  creditors  of  the  individual. 
1  Bates  on  Partn.  §§  280, 281,  and  cases  cited.  In  cases  of  this 
character  the  authorities  are  very  much  in  accord ;  but  the 
rule  is  not  so  well  settled  as  to  the  rights  of  parties  to  real 
estate  which  is  brought  into  the  firm  business  at  the  time  of 
its  organization,  and  used  in  the  business  of  the  firm  there- 
after.   Whether  real  estate  owned  by  one  or  more  mem- 
bers of  a  firm  at  the  time  of  the  organization  of  the^  firm, 
and  which  is  to  be  used  by  the  firm  thereafter,  becomes 
firm  property  for  all  purposes,  depends   mainly  upon  the 
question  whether  the  person  bringing  the  property  into  the 
firm  contributes  it  to  the  firm  as  his  part  of  the  joint  stock, 
and  has  credit  with  the  firm  for  the  value  thereof  as  the 
whole  or  a  part  of  his  contribution  to  such  joint  stock. 
This  is  the  rule  as  stated  by  Bates,  in  his  work  on  Partner- 
ship, §§  280,  281.     Mr.  Bates  also  says,  in  section   280: 
"Whether  real  estate  is  partnership  or  individual  property 
is  purely  a  question  of  the  intention  of  the  partner,  and,  as 
this  is  rarely  expressed  in  the  deed,  is  a  matter  of  inference 
and  evidence." 

Is  there  sufiicient  evidence  in  this  case  to  show  that  the 
distillery  and  fixtures  were  contributed  by  Marshall,  as  his 
part  of  the  joint  stock,  to  be  used  by  and  for  the  use  of  the 
firm?  After  a  careful  consideration  of  the  evidence,  we 
think  the  finding  of  the  court  on  that  question  is  sustained 
by  the  evidence.  We  have,  first,  the  articles  of  copartner- 
ship, by  which  Marshall  put  in  the  distillery  and  fixtures  as 
bis  contribution  to  the  joint  stock  of  the  partnership  at  a 
fixed  valuation.  He  is  to  be  paid  interest  on  its  value,  as  a 
part  of  the  capital  stock  invested  in  the  business,  before 
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any  profits  are  to  be  divided ;  the  other  partners  to  be  paid 
the  same  rate  of  interest  on  the  capital  furnished  by  them. 
Af terwards,  Schmitt  and  Marshall  secure  the  lien  of  the 
United  States  upon  this  property  as  the  property  of  the  dis- 
tilling firm.  The  firm  pay  the  taxes  and  the  insurance  on 
the  property  as  the  property  of  the  firm,  although  noth- 
ing is  said  in  the  partnership  articles  upon  that  subject. 
Although  Schmitt  in  his  testimony  denies  generally  that 
the  distillery  was  put  in  as  firm  property,  and  insists,  as 
Marshall  does,  that  nothing  but  its  use  was  transferred 
to  the  company,  still  he  says:  "I  was  simply  to  allow  them 
to  use  the  property  for  distilling  purposes.  Marshall  was 
allowed  to  put  it  in  as  working  capital  in  the  distillery." 
It  is  very  likely  that  Mr.  Schmitt  did  not  understand  the 
contract  made  by  Marshall  as  conveying  to  the  company 
the  distillery  as  the  part  of  the  joint  capital  which  Marshall 
was  to  contribute  and  did  contribute  for  the  use  of  the 
firm.  Still,  his  misunderstanding  of  the  legal  effect  of  the 
contract  cannot  relieve  him  from  its  operation.  There  was 
another  piece  of  evidence  in  the  case  which  is  almost  con- 
clusive of  the  intent  of  the  parties  to  make  the  distillery  the 
property  of  the  firm ;  and  that  is  the  fact  that  it  was  en- 
tered on  the  books  of  the  firm  to  the  credit  of  Marshall  as 
his  capital  invested  in  the  business.  This  court  held,  in  the 
case  of  Bergeron  v.  Richardott^  55  Wis.  129,  that  such  an 
entry  upon  the  books  of  the  firm,  with  the  knowledge  and 
assent  of  the  separate  owner  of  a  store  building  in  which 
the  business  of  the  firm  was  carried  on,  was  almost  conclu- 
sive evidence  that  the  property  was  firm  property,  though 
the  title  was  never  conveyed  to  the  firm.  We  think,  upon 
the  whole  evidence,  the  circuit  court  rightly  found  that  the 
distillery  was  in  equity  firm  property,  so  far  as  to  subject  it 
to  the  payment  of  the  share  of  the  losses  chargeable  to 
Marshall.  The  judgment,  in  that  respect,  must  be  affirmed. 
The  following  cases  sustain  the  judgment  in  that  respect: 
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Wiegand  v,  Copdand^  14  Fed.  Rep.  118;  Arnold  v.  Wain- 
'icriffhtj  6  Minn.  358;  Bergeron  v.  JiichardoUj  supra;  Sig- 
oumey  v.  MunUy  7  Conn.  11 ;  Way  v.  Si^bbins,  47  Mich.  296; 
1  Bates  on  Partn.  §§  280,  281;  Shafer's  Appeal,  106  Pa.  St. 
49;  Black's  Appeal,  89  Pa.  St.  201 ;  Marsh  v.  Davis,  33  Kan. 
326;  M^Dermot  v.  Laurence,  7  Serg.  &  R.  443;  Zudlow  v. 
Cooper,  4  Ohio  St.  1,  8;  Duryea  v.  Burt,  28  Cal.  569,  580; 
Hogle  V.  Lowe,  12  Nev.  286. 

By  the  Court — That  part  of  the  judgment  of  the  circuit 
court  which  adjudges  the  appellant  personally  liable  for  the 
one-third  of  the  losses  of  the  firm  is  reversed,  and  the  ire- 
mainder  of  said  judgment  is  affirmed;  the  appellant  to 
recover  the  costs  of  this  appeal.    ' 

See  note  to  this  case  in  88  N.  W.  Bep.  886.— Bep. 


McMillan,  Respondent,  vs.  Page,  Appellant. 

AprU  20— May  12,  1888, 

Master  and  servant:  Compensation:  Implied  contract. 

The  plain tifif,  when  a  young  girl,  entered  the  home  of  defendant,  a 
stranger  to  her,  as  a  hired  servant  for  a  fixed  period.  For  years 
after  the  expiration  of  that  period  she  continued  to  work  for  him 
without  receiving  other  compensation  than  a  home,  board,  and 
clothing.  Heldy  that  in  the  absence  of  any  express  agreement  to 
the  contrary,  the  law  would  imply  a  promise  on  the  part  of  the  de- 
fendant to  pay  her  for  such  services  what  they  were  reasonably 
worth. 

APPEAL  from  the  Circuit  Court  for  Columhia  County. 

The  case  is  stated  in  the  opinion.  The  defendant  appeals 
from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  Rogers  cfe  ITaU 
and  Oeo,  W.  Bird,  and  oral  argument  by  Mr,  W,  E.  Bog- 
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€r%  and  Mr.  Bird.  They  contended,  inter  alia^  that  the 
court  erred  in  relieving  plaintifif  of  the  burden  of  proving 
an  express  agreement  that  she  was  to  receive  something  in 
addition  to  board,  clothing,  etc.,  and  in  casting  upon  the 
defendant  the  burden  of  proving  an  express  agreement  that 
she  was  to  receive  nothing  in  addition  to  board,  clothing, 
etc.  A  person  making  another's  house  his  home  as  a  mem- 
ber of  the  latter's  family,  can  recover  for  services  only 
upon  proving  an  express  contract  to  that  effect  by  positive 
and  direct  evidence.  And  the  burden  is  upon  the  party 
claiming  the  compensation  to  prove  the  contract  by  such 
evidence.  Clear  and  satisfactory  evidence  may  be  neither. 
^Fisher  v.  Fisher,  5  Wis.  472;  Mountain  v.  Fishery  22  id.  93; 
Sat/e  V,  Crawford,  id.  320;  HaU  v,  Flnoh,  29  id.  278;  Pel 
lage  v.  Pellage,  32  id.  136;  Wells  v,  Perkins,  43  id.  160; 
Geary  v.  Geary,  67  id.  248 ;  Cowan  v.  Musgrave,  35  N.  W. 
Rep.  (Iowa),  496;  McGarvey  v\  Roods,  id.  488;  Smith  v. 
Myers,  19  Mo.  433;  Malthy  v.  Harwood,  12  Barb.  473; 
Andrxis  v.  Foster,  17  Vt.  556;  WUhehn  v.  Rardman,  13  Md. 
140;  Stone  V.  Dennison,  13  Pick.  1;  Says  v.  McConneU,  42 
Ind.  285. 

For  the  respondent  the  cause  was  submitted  on  a  brief 
by  John  S,  Maxwell. 

Okton,  J,  The  plaintiffs  claim  is  for  work  and  labor 
from  October  1,  1879,  to  December  1, 1885,  for  $100  for  the 
first  year,  and  $200  for  the  subsequent  years.  The  plaintiff, 
at  the  commencement  of  such  work  and  labor  for  the  de- 
fendant, was  only  sixteen  years  of  age.  Her  mother  had 
died,  and  her  father  had  neglected  to  support  or  care  for 
her,  and  she  was  dependent  upon  her  own  labor  for  support, 
when  she  commenced  to  work  out  in  the  city  of  Chicagpat 
her  own  instance  and  without  interference  of  her  father; 
and  she  so  worked  about  four  years,  when  she  came  to  her 
uncle's  at  Fall  Eiver  in  this  state,  where  she  had  a  home,  in 
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the  spring  of  1879,  and  where  and  when  the  defendant 
came  and  employed  her  to  work  for  him  for  the  ensuing  sum- 
mer. For  such  service  the  defendant  paid  her  at  the  rate 
of  ten  shillings  per  week.  He  then  employed  her,  as  she 
alleges,  to  continue  to  work  for  him  for  an  indefinite  time, 
and  agreed  to  pay  her  well  when  she  got  through,  and  she 
contiaued  in  his  service  until  late  in  the  fall  of  1885.  The 
defendant  in  his  answer  alleges,  in  effect,  that  the  agree- 
ment was  that  the  plaintiff  should  have  a  home  with  him, 
and  that  he  should  board,  clothe,  and  care  for  her  in  sick- 
ness, and  pay  her  doctor  bills,  as  long  as  she  saw  fit  to  live 
with  him,  and  that  she  should  work  for  him  according  to 
her  ability  as  the  full  and  entire  consideration  of  and  com- 
plete compensation  for  such  home,  board,  clothing,  and  care 
in  sickness,  and  that  beyond  that  he  should  pay  her  nothing 
for  her  labor. 

The  defendant  was  a  single  man,  about  fifty  years  of  age, 
and  owned  and  conducted  a  farm  of  260  acres,  and  kept 
house  thereon  with  a  housekeeper.  The  plaintiff  testified, 
substantially,  that  during  the  first  summer  she  worked  part 
of  the  time  on  the  farm,  and  part  of  the  time  in  the  house; 
and  that  after  she  and  the  defendant  settled  and  she  received 
her  ten  shillings  per  week,  the  defendant  said  to  her  that 
he  would  like  to  have  her  stay  with  him  right  along,  and 
that  he  would  pay  her  well  when  she  got  through,  and  that 
she  stayed  and  worked  under  that  contract  six  years.  The 
first  winter  she  worked  in  the  house  most  of  the  time. 
In  the  spring  she  plowed  and  dragged  until  the  crops  were  . 
in,  and  then  she  worked  in  the  corn  until  harvest,  and  then 
worked  in  harvest  on  the  harvester,  and  then  did  fall  plow- 
ing and  husked  com.  In  1883,  she  plowed  about  100  acres, 
and  in  1884  about  120  acres,  and  in  1885  about  100  acres. 
She  worked  three  horses  all  the  time.  She  generally  got 
to  her  work,  in  the  spring,  summer,  and  fall,  at  4  o'clock  in 
the  morning,  and  her  breakfast  was  sent  to  her  in  the  field.. 
Vou7l  — 42 
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She  sometimes  plowed  until  10  o'clock  at  night,  and  some- 
times all  night  by  changing  teams,  and  worked  all  the  next 
day,  late  in  the  fall.  She  had  good  and  suitable  clotbisg 
when  she  commenced  to  work  for  the  defendant,  and  when 
they  were  worn  out  she  was  clothed  with  coarse,  stout 
cloth,  called  "  demings,"  the  same  as  men's  overalls.  She 
was  strong  and  healthy,  and  never  needed  a  doctor.  In 
this  way  she  continued  until  December  1,  1885,  and  then 
quit  work  and  asked  the  defendant  to  pay  her  for  her  labor, 
and  he  refused  to  pay  her  anything  except  to  offer  her  an 
acre  of  beans.  She  think?  she  received,  during  her  term  of 
service,  in  all,  about  $15.  She  sometimes  asked  for  a  few 
dollars,  and  was  refused.  One  of  the  defendant's  neighbors, 
whose  land  adjoined  his  own,  testified  that  the  plaintiff 
worked  for  the  defendant  about  six  or  seven  years,  doing 
all  kinds  of  farm  work,  such  as  plowing,  dragging,  working 
in  harvest,  binding,  pitching  bundles,  etc. ;  that  he  employed 
hired  men  on  his  farm;  and  that  she  did  as  ranch  as  a  man, 
and  her  services  were  worth  $200  per  year;  and  that  the 
defendant  said  that  his  women  could  do  as  much  work  as 
his  men,  and  that  he  would  rather  hire  them  because  he 
could  get  them  cheaper.  Another  adjoining  neighbor  testi- 
fied that  she  did  as  much  work  as  a  man  in  all  kinds  of 
farm  work,  and  that  the  defendant  told  him  that  he  could 
not  afford  to  hire  men,  and  that  he  could  get  women 
cheaper,  and  get  more  out  of  them ;  and  she  worked  for  de- 
fendant over  six  years,  and  her  services  were  worth  $200 
per  year.  Another  adjoining  neighbor  testified  the  same  as 
to  her  labor  and  the  time  she  worked  for  the  defendant, 
and  that  the  defendant  said  to  him  that  his  girl  could  do 
more  work  than  his  man,  and  asked  how  much  he  paid,  and 
then  said  that  he,  the  witness,  paid  too  much,  and  that  he 
could  hire  women  cheaper,  and  that  he  should  pay  the 
plaintiff  all  he  possibly  could. 
In  view  of  the  hard,  rough,  and  constant  work  out  of 


Digitized  by 


Google 


JANUARY  TERM,  1888.  669 

McMillan  vs.  Page. 

doors,  exacted  of  this  poor  young  girl,  under  the  guise 
and  pretext  of  giving  her  a  home  and  boarding  and  cloth- 
ing her  suitable  to  her  sex  and  condition,  the  conclusion  is 
almost  irresistible  that  the  defendant  violated,  in  both  let- 
ter and  spirit,  the  very  agreement  that  he  alleges  in  his 
answer,  and  upon  which  he  relies  in  defense  of  her  action. 
Is  that  the  kind  of  a  home  he  agreed  to  give  her?  Is  that 
boarding  and  clothing  her  suitable  to  her  age  and  sex? 
Were  sach  the  female  services  she  was  to  render  as  the  con- 
sideration for  such  advantages,  or  for  such  "privileges  of  a 
home,"  as  they  are  called  in  the  defendant's  answer?  Most 
emphatically  not.  Although  this  view  of  the  case  is  not 
urged  by  the  learned  counsel  of  the  respondent,  yet  it 
stands  out  in  such  bold  relief,  and  is  so  apparently  conclu- 
sive against  the  defense  set  up  in  the  defendant's  answer, 
that  I  could  not  help  noticing  it  as  preliminary  to  the  con- 
sideration of  the  contract  which  the  plaintiff  alleged  as  the 
foundation  of  her  action.  If  this  view  of  the  case  had  been 
taken  by  the  court  and  the  jury,  it  might  have  appeared 
as  a  sufficient  reason  for  the  verdict.  Such  unusual,  unnat- 
ural, and  most  unsuitable  work  and  labor  that  she  did  for 
the  defendant  were  clearly  not  within  the  reasonable  intent 
and  meaning  of  the  contract  which  the  defendant  alleges 
in  his  defense  to  her  action.  They  rest^  therefore,  upon  a 
q^iantum  meruit^  if  the  plaintiff  has  not  established  any 
other  agreement  than  that  alleged  by  the  defendant. 

But  the  contract,  as  stated  by  the  plaintiff,  was  suffi- 
ciently proved  by  her  own  testimony,  so  corroborated  by  the 
testimony  of  her  witnesses.  The  defendant  testified  that 
the  only  contract  made  was  the  one  set  up  in  his  answer, 
at)d  there  was  some  evidence  that  the  plaintiff  had  made 
statements  to  the  same  effect.  The  jury  had  the  right  to 
believe  the  plaintiff.  The  father  of  the  plaintiff  left  her 
to  hire  herself  out,  receive  her  own  wages,  and  generally  to 
take  care  of  herself,  at  a  very  feeble  age  and  when  she  was 
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a  mere  child,  and  deserted  and  abandoned  her.  He  had 
given  her  her  own  time  as  if  she  were  of  age,  and  had  to 
all  intents  and  purposes  emancipated  her,  as  the  jury  found. 
But,  after  the  plaintiff  had  so  hired  herself  out,  as  she 
testified,  this  unnatural  father  appeared  upon  the  scene. 
He  visited  her  in  the  field  where  she  was  at  work.  He  had 
an  interview  with  the  defendant  at  his  house.  An  agree- 
ment in  writing  is  made  between  them,  to  the  efl'ect  that 
the  father  leaves  the  plaintiff,  as  his  "  daughter  ^wna,"  with 
the  defendant  for  one  year,  with  the  privilege  of  his  keep- 
ing her  five  years  if  he  chooses,  and  to  let  her  work  for 
her  board  and  clothes  as  long  as  she  remains  in  his  employ, 
and  in  case  she  goes  away  he  gives  the  defendant  power  to 
take  her  and  bring  her  back  if  she  could  be  found.  But 
that  is  not  all.  The  defendant  about  the  same  time  pre- 
pared a  written  proposition  and  signed  it,  to  the  effect  that 
he  would  give  the  plaintiff  a  home,  and  board,  clothe,  and  pay 
her  doctor  bills  as  long  as  she  remains  in  hia  Ivome  peace- 
ably, and  when  she  leaves  she  can  take  only  what  belongs 
to  her,  and  that  he  will  not  look  after  her  any  further,  or 
pay  any  bills,  etc.  This  written  proposition  appears  in  evi- 
dence, with  the  plaintiff's  written  acceptance  and  consent  ap- 
pended thereto;  and  the  defendant  testified  that  she  signed 
it,  and  his  testimony  is  corroborated  by  that  of  his  house- 
keeper, one  Mrs.  Lord.  But  the  plaintiff  most  positively 
testified  that  she  never  signed  it,  and  that  she  never  con- 
sented that  her  father  should  "  bind  her  out,"  or  contract 
with  the  defendant  for  her  services.  The  jury  found  that 
she  did  not  sign  it,  and  they  had  the  right  to  believe  her  if 
they  chose  to  do  so.  The  jury  found,  further,  that  the 
plaintiff  made  no  such  agreement  as  the  defendant  had 
alleged  in  his  answer,  and  that  no  part  of  her  services  were 
rendered  under  any  such  understanding;  and  they  assessed 
the  plaintiff's  damages  at  $800.  The  court  rendered  judg- 
,  ment  upon  this  special  verdict  for  the  plaintiff. 
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This  is  really  all  there  is  of  this  case.  There  are  no 
exceptions  to  the  admission  of  evidence,  and  the  only  ex- 
ceptions are  to  the  instructions  of  the  court  to  the  jury,  in 
effect  as  follows:  (1)  That  this  is  not  a  case  where  a  party 
claiming  the  compensation  has  the  burden  of  proving  an 
express  agreement  for  compensation,  in  addition  to  home, 
board,  clothing,  etc. ;  (2)  that  the  burden  was  upon  the  de- 
fendant to  prove  an  expre^  agreement  that  the  plaintiff 
was  to  receive  only  a  home,  board,  clothing,  etc. ;  (3)  that 
the  jury  might  assess  damages  for  the  whole  time  from  Oc- 
tober, 1879,  to  December,  1885,  if  they  found  that  she  was 
entitled  to  recover  for  the  whole  amount  of  that  time. 

The  first  two  exceptions  embrace  really  but  one  legal 
proposition,  and  that  is  whether  the  relations  between  the 
parties  were  such  th^t  the  plaintiff  must  prove  an  express 
contract  to  recover  for  her  services.  If  the  principle  can 
ever  be  extended  to  embrace  strangers,  or  those  not  of 
kindred  relationship,  as  members  of  the  same  family,  which 
may  be  doubtful,  most  certainly  there  should  be  such  cir- 
cumstances of  family  relationship  as  would  imply  that  the 
))laintiff's  services  should  be  gratuitous.  But  in  this  case 
the  plaintiff  was  an  entire  stranger  to  the  defendant,  and 
was  not  a  member  of  his  family  until  she  was  employed  by 
him  to  work  for  a  compensation ;  and  when  that  time  of 
employment  was  at  an  end  she  continued  to  work  for  him 
in  the  same  general  way  but  more  laboriously.  And  if  she 
did  so  without  any  express  agreement,  the  law  would  imply 
from  their  former  relations  a  promise  on  his  part  to  pay 
her  therefor  what  her  services  were  reasonably  worth.  In 
other  words,  she  was  not  a  member  of  his  family  except  as 
a  hireling;  and  if  shie  continued  in  his  family  the  law  would 
imply  that  she  was  still  a  hireling.  There  was  nothing  to 
create  any  other  relation  between  them  except  that  of  em- 
ployer and  employee.  Her  being  a  minor  cuts  no  figure  in 
the  case;  for  the  defendant  employed  her  first  as  if  she  had 
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been  of  age  and  of  full  self-control,  capable  of  contracting 
and  being  contracted  with.  Indeed,  minority  has  nothing 
to  do  with  the  question  as  to  whether  kindred  of  the  same 
family  can  recover  compensation  of  each  other  for  pei^onal 
services.  The  same  obligation  to  render  to  each  other  gra- 
tuitous service  continues  beyond  minority.  The  author- 
ities cited  by  the  learned  counsel  of  the  appellant  are  inap- 
plicable to  the  case.  There  is  absolutely  nothing  in  this 
case  that  should  take  it  out  of  the  general  rule  of  one  per- 
son doing  work  and  labor  for  another  to  be  compensated 
by  the  rule  of  quantum  meruit. 

It  follows,  therefore,  that  if  the  defendant  wishes  to  take 
this  case  out  of  the  general  rule  he  must  prove  an  express 
agreement  to  that  effect,  or  that  the  plaintiff  should  receive 
only,  as  compensation,  her  board,  clothing,  and  medical 
care,  according  to  his  answer.  But,  again,  there  is  no  such 
question  in  this  case.  The  pleadings  must  determine  the 
attitude  of  the  parties  to  each  other.  The  plaintiff  seeks  to 
recover  by  proof  of  an  express  contract  of  employment,  and 
the  defendant  seeks  to  defeat  her  action  by  proof  of  an  ex- 
press contract,  not  that  he  did  not  hire  or  employ  her  to 
work  for  him,  but  to  work  for  him  for  the  compensation 
only  of  a  home  and  of  board,  clothing,  and  care  in  sickness. 
The  jury  found  the  contract  as  alleged  by  the  plaintiff,  and 
that  no  such  contract  as  alleged  by  the  defendant  was  ever 
made;  and  that  was  the  real  issue  between  the  parties.  The 
question  of  gratuitous  service  in  consequence  of  family  re- 
lationship is  not  in  the  case. 

The  third  exception,  as  stated  in  the  brief  of  the  defend- 
ant's counsel,  is  modified  by  the  full  instructions  of  the 
court  as  to  the  time  for  which  the  plaintiff  might  recover. 
It  is  guarded  by  all  proper  conditions,  so  that  the  jury  could 
find  for  the  whole  time'  or  any  part  of  it,  and  make  proper 
deductions.  We  cannot  see  any  objection  to  that  part  of  the 
charge,  or,  indeed,  to  any  part  of  it.    The  whole  case  was 
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submitted  to  the  jury  very  folly  and  impartially,  and  we 
think  correctly.  If  there  was  any  seeming  error  in  the 
proceedings  it  was  qaito  immaterial,  and  may  well  be  dis- 
regarded as  not  affecting  the  substantial  rights  of  the  appel- 
lant. Sec.  2829,  R  S.  The  case  made  for  the  plaintiff  on 
the  evidence  has  great  merit,  and  the  defense  was  rather 
technical  than  substantial,  if  not  unconscionable.  We  have 
stated  the  facts  more  fully,  that  the  merits  of  the  case  may 
b«  apparent,  and  to  show  the  real  bearing  of  the' exception^ 
as  the  point  is  made  that  the  verdict  is  not  supported  by  the 
evidence,  with  a  view  of  obtaining  a  new  trial. 

By  the  Court — The  judgment  of  the  circuit  court  is 
aflirmed. 


Olson,  Respondent,  vs.  Solveson,  Appellant 

April  £1  —  May  Ig,  1888. 

(1)  Practice :  Jurors :  Full  panel :  Peremptory  challenges.  (6,  6 J  State- 
ments by  counsel  and  by  presiding  judge  during  trial:  Reversal  of 
judgment,  fSJ  Breach  of  promise  to  marry:  Evidence:  Immate- 
rial error,  (S)  Mutuality  of  contract:  Court  and  jury.  (J^)  When 
formal  demand  unnecessary.  (7)  Evidence  of  defendant's  pecun- 
iary circumstances.  f8J  Damages:  Instructions  to  jury.  (BjEod- 
cessive  damages:  Appeal. 

1.  An  objection  to  proceeding  with  a  trial  on  the  ground  that,  two 

juries  being  out  and  one  juryman  excused,  only  eleven  jurors  of 
the  regular  panel  are  left,  cannot  be  sustained.  The  lack  of  jurors 
may  be  supplied  as  provided  in  sec.  2538,  R.  S. ;  and  the  per- 
emptory challenges  given  by  sec.  2851  apply  to  a  full  panel  of 
jurors  thus  called,  as  well  as  to  the  regular  panel. 

2.  In  an  action  for  the  breach  of  a  promise  of  marriage,  where  the  de- 

fendant concedes  the  promise  and  the  refusal  to  marry,  an  error 
in  admitting  improper  evidence  to  prove  such  promise,  even  if  not 
cured  by  striking  out  such  evidence,  will  not  work  a  reversal. 
8.  Where  the  contract  to  marry  is  conceded,  the  question  of  its  mutu- 
ality need  not  be  submitted  to  the  jury. 
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4.  An  absolute  refusal  to  marry  the  plaintiff  obviates  the  neceButj  of 

a  formal  demand. 

5.  The  mere  fact  that  the  plaintiff's  counsel,  in  opening  the  case  to  the 

jury,  stated  that  judgment  had  been  taken  in  the  action  by  de- 
fault at  a  former  term»  defendant's  counsel  having  just  h^are 
stated  the  same  fact,  is  not  ground  for  reversal 
0.  It  was  not  error  for  the  court  to  announce  that  it  could  not  wait 
until  a  certain  jury  came  in  before  proceeding  with  the  trial ;  nor 
to  inquire  the  object  of  a  certain  line  of  cross-examination,  and  to 
state  wherein  it  was  immaterial,  and  to  restrict  the  same;  nor  to 
state  that  it  appeared  in  evidence  that  defendant  was  not  a  poor 
man,  where  such  was  the  undisputed  fact,  and  defendant  had  tes- 
tified, in  his  own  behalf,  that  he  was  probably  worth  between  five 
and  six  thousand  dollars. 

7.  In  an  action  for  the  breach  of  a  promise  of  nuuriage,  evidence  of 

the  defendant's  pecuniary  circumstances  is  competent  as  affecting 
the  question  of  ^amnges. 

8.  In  an  action  for  the  breach  of  a  promise  of  marriage,  the  court  re- 

fused an  instruction  that,  under  the  complaint,  the  plaintiff  was 
simply  entitled  to  compensatory  damages ;  but  it  submitted  to  the 
jury  the  question  as  to  what  sum  should  be  given  to  the  plaintiff 
by  tcay  of  cpmpensation  for  the  injury  sustained  by  the  breach  of 
the  contract,  charging  them  that  they  were  to  get  at  the  damages 
from  the  evidence,  the  situation  of  the  parties,  what  occuned  be- 
tween them,  their  condition  and  surroundings,  and  then  give  such 
sum  as  in  their  judgment  the  evidence  would  warrant  —  not  an 
unreasonable  or  exorbitant  sum,  but  a  just,  reasonable,  and  fair 
sum.  Held,  that  the  question  of  damages  was  fully  and  fairly 
presented  to  the  jury. 

9.  In  such  a  case  this  court  will  not  interfere  on  the  ground  that  the 

damages  are  excessive,  unless  it  is  made  apparent  that  the  jury 
were  actuated  by  undue  motives. 


APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday  : 

This  is  an  action  for  damages  for  an  alleged  breach  of  a 
promise  made  October  26,  1885,  whereby  the  defendant 
agreed  to  marry  the  plaintiff,  and  then  refused.  The  an- 
swer was  a  general  denial.  Upon  the  trial  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff,  and  assessed  her 
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damages  at  $1,500.  From  the  judgment  entered  upon  such 
verdict  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Motrin  Wittig^ 
attorney,  and  David  W.  SmaU^  of  counsel,  and  oral  argu- 
ment by  Mr.  SmaU. 

Oscar  F.  JoneSj  for  the  respondent. 

Cassoday,  J.  The  verdict  is  abundantly  sustained  by  the 
evidence.  In  fact,  the  promise  and  refusal  are  both  con- 
ceded.   The  several  errors  assigned  will  be  considered. 

1.  Two  juries  were  out,  and  one  juryman  had  been  ex- 
cused at  the  time  the  cause  was  called  for  trial.  This  left 
but  eleven  names  in  the  box,  and  the  defendant  objected  to 
proceeding  with  the  trial  for  that  reason.  It  was  never  in- 
tended that  the  business  of  the  court  should  be  suspended 
merely  because  the  regular  panel  of  jurors  should  be  thus 
exhausted.  On  the  contrary,  the  statutes  expressly  provide 
that  "  when,  by  reason  of  challenge  or  otherwise,  a  sufficient 
number  of  jurors,  duly  drawn  and  summoned,  cannot  be 
obtained  for  the  trial  of  any  causiB,  civil  or  criminal,  the 
court  shall  cause  jurors,  duly  qualified,  to  be  returned  from 
the  by-standers,  or  from  the  county  at  large,  to  complete 
the  panel  for  such  trial,  and  the  court  may,  in  its  discretion, 
order  a  special  venire  to  issue  for  that  purpose,  or  such 
jurors  may  be  returned  by  the  sheriflf  .  .  .  without 
writ."  Sec.  2588,  R.  S.  The  lack  of  jurors  was  supplied  as 
thus  prescribed.  The  three  peremptory  challenges  to  which 
each  party  is  entitled  apply  to  a  full  panel  of  jurors  thus 
called,  as  well  as  to  the  regular  panel.  Sec.  2851,  R.  S. ; 
Gilchrist  v.  Branded  58  Wis.  184.  The  exceptions  thereto 
must  be  overruled. 

2.  The  plaintiff  testified,  in  effect,  that  she  was  at  Mrs. 
Rockwell's,  October  26,  1885;  that  her  sister  then  lived 
there;  that  the  defendant  was  there  on  that  day,  and  agreed 
to  marry  her.    She  was  then  cross-examined  by  the  defend- 
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ant's  counsel,  and,  after  being  told  to  get  down  to  the  n^vee 
ment  made  with  the  defendant,  she  was  asked:  "Who  was 
there  besides  you  and  Martin  f  Answer.  No  one."  There- 
upon the  sister  testified  to  the  effect  that  the  plaintiff  and  de- 
fendant were  both  there,  and  then,  in  answer  to  the  ques- 
tion whether  there  was  anything  unusual  in  the  appearance 
of  either,  Vehich  was  objected  to,  she  stated  what  was  said 
between  her  and  the  plaintiff,  but  the  same  was  immedi- 
ately stricken  out  by  the  court.  Assuming  that  the  admis- 
sion of  such  conversation  was  error,  not  cured  by  striking 
out  the  testimony,  which  it  would  be  difficult  to  maintain, 
yet,  as  the  defendant  conceded  the  engagement  and  his  re- 
fusal to  marry,  it  affected  no  substantial  right  of  the  de- 
fendant, and  hence  is  no  ground  for  reversal.  Sec.  2829, 
RS. 

3.  The  mere  fact  that  the  plaintiff's  counsel,  in  opening 
the  case  to  the  jury,  stated,  in  effect,  that  judgment  had 
been  taken  in  the  action  by  default  at  a  former  term,  when 
the  defendant's  counsel  had  just  before  stated  the  same  fact, 
is  not  ground  for  reversal.  Nor  do  we  find  anything  in  the 
remarks  of  counsel  characterizing  the  evidence  which  should 
work  a  reversal. 

4.  Numerous  exceptions  are  taken  to  the  remarks  of  the 
learned  judge  who  presided  at  the  trial.  But  the  right  to 
preside  at  all  necessarily  includes,  within  certain  limits,  a 
discretionary  right  to  direct  the  proceedings.  He  must 
necessarily  rule  upon  questions  presented ;  the  admission  or 
rejection  of  testimony;  indicate  the  line  of  examination  or 
cross-examination  to  be  pursued;  and  to  limit  or  restrict  the 
same  when  unnecessarily  extended,  or  when  there  is  any 
departure.  It  is  impossible  to  perform  such  duties  without 
oral  communications  which  may  at  times  characterize  the 
question  or  testimony,  or  some  part  of  it.  It  was  certainly 
not  error  for  the  court,  in  effect,  to  announce  that  it  could 
not  wait  until  a  certain  jury  should  come  in  before  proceed- 
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ingwitfa  the  trial;  nor  to  inquire  the  object  of  a  certain  line 
of  cross-examination,  and  to  state  wherein  it  was  immaterial, 
and  to  restrict  the  same;  nor  in  stating  that  it  appeared  in 
evidence  that  the  defendant  was  not  a  poor  man,  since  such 
was  the  undisputed  fact,  as  appeared  from  the  defendant's 
letters  in  evidence.  Besides,  in  the  same  connection,  the 
defendant  was  recalled  in  his  own  behalf,  and  testified,  in 
effect,  that  he  had  taken  an  inventory  a  year  prior  to  the 
previous  January,  and  that  upon  that  basis  he  would  then 
be  worth  between  five  and  six  thousand  dollars.  This  esti- 
mate was  really  higher  than  the  evidence  •:vould  otherwise 
have  authorized.  That  it  was  competent,  upon  the  subject 
of  damages,  to  prove  the  defendant's  pecuniary  circum- 
stances, there  would  seem  to  be  no  doubt.  Bennett  v.  Beam, 
42  Mich.  346,  36  Am.  Rep.  442;  Hunter  v.  Hatjicld,  68  Ind. 
416;  Lawrence  v,  Cooke,  56  Me.  187;  Reed  v.  Clark,  47  Cal. 
194;  James  v.  Biddington,  6  Car.  &  P.  589. 

5.  The  defendant  having  absolutely  refused  to  marry  the 
plaintiff,  obviated  the  necessity  of  any  formal  demand. 

6.  The  court  was  requested  to  give  a  certain  instruction 
to  the  jury  to  the  effect  that,  under  the  complaint,  the 
plaintiff  was  simply  entitled  to  compensatory  damages. 
The  court  failed  to  give  such  instruction  in  form,  or  to  hear 
an  authority  read  which  is  said  to  be  in  support  of  it.  But 
the  court  did  fairly  submit  to  the  jury  the  question  as  to 
what  sum,  from  all  the  evidence,  ought  to  be  given  to  the 
"plaintiff  by  way  of  compensation  for  the  injury  sustained 
by  the  breach  of  this  contract."  They  were,  moreover, 
told,  in  effect,  that  the  only  essential  question  for  them  to 
determine  was  the  amount  of  damages  they  should  award 
to  the  plaintiff  for  the  breach  of  the  contract;  that  this 
question  of  damages,  generally,  in  actions  of  this  kind,  was 
a  difficult  and  delicate  one,  upon  which  the  law  had  failed 
to  furnish  any  rule  by  which  they  could  measure  the  same  by 
dollars  and  cents,  but  that  they  were  to  get  at  the  damages 
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from  the  evidence,  the  situation  of  the  parties,  what  oc- 
curred between  them,  their  condition  and  surroundings,  and 
all  about  it,  and  then  give  such  sum  by  way  of  damages  as 
in  their  judgment  the  evidence  would  warrant;  that  they 
were  not  to  give  an  unreasonable  or  exorbitant  sum,  but  a 
just,  reasonable,  and  fair  sum, —  such  as  they  thought,  from 
a  fair  consideration  of  all  the  evidence  and  all  the  surround- 
ings, the  plaintiff  should  have  and  the  defendant  ought  to 
pay.  Such  is  the  substance  of  the  portions  of  the  charge 
to  which  exceptions  were  taken.  The  charge  nowhere  au- 
thorized punitive  damages.  On  the  contrary,  it  only  author- 
ized compensatory  damages.  It  fully  and  fairly  presented 
the  question  of  damages,  which  was  really  the  only  ques- 
tion in  the  case. 

7.  It  is  claimed  that  the  damages  are  excessive.  Bat  this 
court  will  not  interfere  in  such  a  case  upon  that  ground 
merely,  unless  it  is  made  apparent  that  the  jury  have  been 
actuated  by  undue  motives.  Smith  v.  Woodfine^  87  Eng.  C. 
L.  660;  Richmond  v.  Roheris^  98  111.  480;  Royal  v.  Smith, 
40  Iowa,  615;  Waters  v.  Bristol,  26  Conn.  398. 

8.  The  contract  of  marriage  beang  in  effect  conceded, 
there  was  no  error  in  refusing  to  submit  to  the  jury  the 
question  of  its  mutuality. 

Upon  a  careful  examination  of  the  whole  record  we  find 
no  material  error. 

By  the  Court —  The  judgment  of  the  circuit  oourt  is 
affirmed. 
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The  State  vs.  Tanta  and  others. 

April  tS—May  12,  1888. 

Criminal  law:  Pleading:  Assault  with  intent  to  kill:  Conviction  of 

lesser  off  ense. 

An  information' charging  that  defendants  "  did  then  and  there  wilfully, 
maliciously,  and  feloniously  assault,  cut,  stab,  and  wound  one  W., 
with  intent  wilfully,  maliciously,  and  feloniously,  and  with  malice 
aforethought,  him,  the  said  W.,  to  kill  and  murder,*'  will  not  sus- 
tain a  conviction  of  an  assault  with  intent  to  do  great  bodily  harm, 
because  the  averments  do  not  in  form  include  the  lesser  offense. 

REPORTED  from  the  Circuit  Court  for  Portage  County. 

This  case  comes  here  on  the  certificate  of  the  judge  of 
the  Seventh  judicial  circuit  submitting  to  this  court  for  de- 
termination certain  questions  of  law  pursuant  to  sec.  4721, 
R.  S.  The  information  charges  that  one  John  Pulchinski, 
at  a  time  and  place  therein  named,  being  armed  with  a 
dangerous  weapon,  to  wit,  a  jack-knife,  "did  then  and  there, 
wilfully,  maliciously,  and  feloniously  assault,  cut,  stab,  and 
wound  one  Mike  Walski,  with  intent  wilfully,  maliciously, 
and  feloniously,  and  with  malice  aforethought,  him,  the 
said  Mike  Walski,  to  kill  and  murder."  The  information 
then  attempts  to  charge  the  defendants  JVick  and  Charles 
Yanta  and  John  Schulist  with  being  then  and  there  pres- 
ent, and  feloniously  aiding,  abetting,  counseling,  procuring, 
and  commanding  the  said  Pulchinski  to  so  kill  and  murder 
the  said  Walski. 

The  jury  found  the  three  defendants  Nick  and  Charles 
Yanta  and  John  SchiUist  guilty,  as  principals  in  the  first 
degree,  of  an  assault  upon  the  said  Walski  with  intent  to 
do  him  great  bodily  harm.  A  motion  in  arrest  of  judg- 
ment was  interposed,  whereupon  the  court  certified  the  case 
for  answers  to  the  following  questions:  "  JP'irst.  Does  the 
information  herein  charge  the  defendants  John  Schulistj 
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Charles  Yanta,  and  Nick  Yanta  with  any  criminal  offense? 
Second.  If  it  does,  can  the  defendants,  under  the  informa- 
tion herein,  be  convicted  as  principals  in  the  first  deg^e? 
Third.  Under  the  information  herein  could  the  defendants 
lawfully  be  convicted  of  an  assault  with  intent  to  do  great 
bodily  harm?" 

The  cause  was  submitted  for  the  plaintiff  on  the  brief  of 
the  Attorney  General  and  Z.  £.  Luae,  Assistant  Attorney 
General,  and  for  the  defendants  on  the  brief  of  Raymond 
(6  Hasdtine. 

For  the  plaintiff  it  was  contended,  inter  alia,  that  the 
rule  is  well  settled  in  this  state  that  one  may  be  convicted 
of  a  lesser  offense  when  charged  with  a  greater,  provided 
the  greater  offense  includes  all  of  the  elements  of  tho  lesser, 
so  that  an  information  properly  charging  the  greater  of-, 
fense  would  necessarily  include  the  allegations  suflBcient  to 
charge  the  lesser  crime.  State  v.  Erickson,  45  Wis.  86; 
State  V.  Shear,  51  id.  460;  State  v.  Hooks,  69  id.  182;  Whart. 
Grim.  Pi.  &  Pr.  sec.  246.  In  KilkeUy  v.  StaU,  43  Wis.  604, 
it  was  decided  that  one  charged  with  intent  to  murder 
could  not  be  convicted  of  an  assault  to  maim,  for  the  rea- 
son that  the  intent  was  of  an  entirely  different  character. 
But  a  reference  to  sees.  4372,  4373,  K.  8.  (the  sections  there 
construed)  will  show  that  the  offender  must  necessarily  be 
charged  with  the  intention  to  do  one  or  more  specific  in- 
juries therein  prohibited.  The  doing  of  some  physical  in- 
jury would  not  constitute  an  offense  under  those  sections, 
even  if  it  might  be  a  great  bodily  injury,  for  the  reason  that 
the  injury  might  not  be  to  any  of  the  members  of  his  per- 
son described  in  the  sections  prohibiting  maiming.  On  the 
other  hand,  it  would  be  impossible  to  murder  a  person 
without  committing  great  bodily  harm  or  great  bodily  in- 
jury upon  him,  and  the  ruling  that  the  intent  to  do  great 
bodily  harm  is  necessarily  included  in  the  intent  to  murder 
is  wholly  consistent.     Beckwith  v.  People^  26  111.  500;  Peo- 
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pie-  V.  Congletony  44  Cal.  92.  It  has  frequently  been  held 
that  an  assault  to  conimit  manslaughter  in  hot  blood  is 
included  in  an  assault  to  commit  murder.  State  v.  Whitej 
45  Iowa,  325;  State  v.  Reed,  40  Vt.  603;  Keefe  v.  People, 
40  N.  T.  348;  1  Whart.  Crim.  Law,  sec.  641. 

Lyos,  J.  The  third  question  propounded  to  us,  to  wit, 
"  Under  the  information  herein  could  the  defendants  law- 
fully be  convicted  of  an  assault  with  intent  to  do  great 
bodily  harm?"  was  answered  in  the  negative  by  this  court 
in  the  case  of  KUkeUy  v.  State,  43  Wis.  604.  The  rule  was 
there  stated  to  be  that  where  offenses  are  included  one 
within  another,  a  person  indicted  for  a  higher  one  may  be 
convicted  for  one  below,  provided  the  averment  in  the  in- 
dictment, in  form,  charges  the  leaser  offense  as  well,  and  not 
otherwise.  So  it  was  there  held  that  a  charge  of  an  assault 
with  intent  to  murder  will  not  warrant  a  conviction  of  an 
assault  with  intent  to  maim  or  disfigure, —  the  latter  intent 
not  being  included  in  the  former.    1  Bish.   Crim.  Law, 

KilkeUy  v.  State  was  followed,  and  the  same  rule  applied, 
in  State  v.  Sheay*,  51  Wis.  460.  Mr.  Justice  Obton  there 
says:  ^^The  lesser  offense  must  be  included  in  the  greater 
hy  necessary  words  of  description,  so  that,  if  the  words  de- 
fining the  greater  offense  are  stricken  out  of  the  infor- 
mation, there  would  remain  a  sufficient  description  of  the 
lesser  offense." 

The  third  question,  being  thus  answered  in  the  negative, 
is  decisive  of  the  case,  and  it  is  unnecessary  to  answer  the 
other  two  questions,  which  relate  to  the  sufficiency  of  the 
information.  The  cause  will  be  certified  back  to  the  circuit 
court,  and  that  court  advised  to  grant  the  motion  in  arrest 
of  judgment. 

By  the  Court —  Ordered  accordingly. 

Taylor,  J.,  dissents. 

Digitized  by  VjOOQIC 


672  SUPKEME  COURT  OF  WISCONSIN, 

The  State  vb.  Wacker. 

The  State  vs.  Wackeb. 

AprU  £S  —  May  if,  1888. 

Excise  laws:  Sales  of  liquor  on  Sunday:  Nuisance, 

A  sale  of  intoxicating  liquor  *'  in  violation  of  law,"  within  the  mean- 
ing of  sec.  1568,  R.  S.,  is  a  sale  prohibited  by  the  excise  law;  and 
sales  made  on  Sunday  by  a  licensed  saloon-keeper,  not  being  pro- 
hibited by  that  law,  do  not  render  the  place  in  which  they  are  made 
a  public  nuisance,  whicli,  upon  the  conviction  of  the  keeper  thereof, 
may  be  shut  up  and  abated. 

REPORTED  from  the  Circuit  Court  for  Za  Oroase 
County. 

The  case  is  stated  iu  the  opinion. 

For  the  plaintiff  there  was  a  brief  by  the  Attorney  Gen- 
eral and  Z.  K.  Luse^  Assistant  Attorney  General,  and  oral 
argument  by  the  Attorney  Genial.  They  contended,  inter 
alia,  that  a  sale  of  liquors  on  Sunday  is  illegal  and  pro- 
hibited by  sec.  1564,  R.  S.  This  cou»t  has  already  given 
its  sanction  to  similar  provisions  of  the  law,  and  held  that 
the  oflfense  was  distinct  and  separate  from  the  sale  of  liquors 
without  license,  and  has  directed  judgment  to  be  entered 
'  abating  the  nuisance.  State  v.  Gumher,  37  Wis.  298;  Fau9i 
V.  State,  46  id.  273.  A  license  to  do  business  does  not  per- 
mit the  person  licensed  to  do  that  business  in  an  improper 
manner,  or  shield  him  from  the  consequences  of  conducting 
sudh  business  in  a  manner  to  disturb  the  neighborhood,  and 
if  he  does  so  conduct  his  business,  he  is  indictable  for  main- 
taining it  as  a  nuisance^  the  same  as  though  it  were  not 
licensed.  St(Ue  v.  Buckley,  5  Harr.  508;  State  v.  MuUikin, 
8  Blackf.  260;  U.  S.  v.  Elder,  4  Cranch,  C.  C.  607;  Wood 
on  Nuis.  sec.  38;  2  Whart.  Cr.  Law,  sec.  1449,  note  4.  Re- 
gardless of  the  provisions  of  sec.  1563,  it  has  frequ^iUy 
been  held  that  keeping  a  place  of  business  where  intoxicat- 
ing liquors  are  habitually  sold  in  violation  of  law  will  con- 
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stitute  the  place  a  public  nuisance,  and  that  the  keeper  may 
be  indicted  and  the  place  abated.  1  Bish.  Cr.  Law,  sec.  lllS 
€t  seq;  2  id.*sec.  967;  Stats  v.  WiUiamSj  80  N.  J.  Law,  103; 
Comia.  V.  Shea,  14  Gray,  386;  Kroer  v.  People^  78  Hi.  294; 
State  V,  Waynick,  45  Iowa,  516;  Smith  v.  Comm.  6  B.  Mon. 
21;  WUwn  v.  Comm.  12  id.  2;  Comm.  v.  Gogan,  107  Mass. 
212;  Comm.  v.  Mitchelly  115  id.  141;  Comm.  v.  EerrisMy^ 
141  id.  110. 

For  the  defendant  there  was  a  brief  by  J.  W.  Losey  and 
G.  L.  Hoodj  attorneys,  and  O.  M.  Woodward^  of  counsel, 
and  oral  argument  by  Mr.  Losey. 

CoLK,  C.  J.  The  defendant  was  a  keeper  of  a  saloon  at 
the  city  of  La  Crosse,  and  engaged  in  the  business  of  selling 
intoxicating  liquors  at  such  saloon,  having  a  license  there- 
for. He  was  charged  in  an  information,  and  was  found 
guilty  by  a  jury,  of  selling,  at  his  saloon,  intoxicating  liq- 
uors on  the  several  Sundays  named,  and  also  of  usually 
keeping  open  his  saloon  on  Sunday.  The  circuit  court  has 
r^x>rted  the  case,  under  the  statute,  for  the  decision  of  this 
court  upon  this  question:  ^'  Does,  the  selling  of  intoxicating 
liquor  on  Sunday  at  a  licensed  saloon  by  the  keeper  of  it, 
make  a  saloon  building  a  public  nuisance  within  the  mean- 
ing of  section  1563  of  the  Revised  Statutes  or  at  common 
law,  and  authorize  a  judgment,  on  conviction  of  the  keeper, 
directing  the  nuisance  to  be  abated  and  the  building  closed?" 

I  am  in  some^  doubt  as  to  what  answer  should  be  given 
the  question,  but  my  brethren  are  of  the  opinion  that  it 
should  receive  a  negative  answer,  and  I  defer  to  their  views. 
It  is  not  seriously  claimed  on  the  part  of  the  state  that  an 
information  would  now  lie  at  common  law  for  the  sales  of 
liquor  on  Sunday ;  for,  as  suggested  by  the  defendant's  coun- 
sel, the  legislature  has  enacted  laws  on  the  subject  of  excise, 
prescribing  penalties  for  all  violations  of  the  same,  and  this 
legislation  supersedes  the:  CQUimon  law.on  the  subject.  Be- 
VoL.71— 48 
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sides  the  statute  expressly  declares  that  all  panishments 
prescribed  by  the  common  law  for  any  offense  specified  in 
the  statutes  of  this  ^tate  and  the  punishment  whereof  is  pre- 
scribed therein,  are  prohibited.  Sec.  4634,  R.  S.  We  have, 
then,  but  to  consider  the  provisions  of  ch.  06,  R.  S.,  and  the 
amendments  thereto^  so  far  as  they  have  a  bearing  upon  the 
.question  reported. 

Sec.  1563  enacts  that  all  places,  of  whatever  description,  in 
which  intoxicating  liquors  are  sold  in  violation  of  law,  shall 
.be  held  and  are  declared  public  nuisances,  and  shall,  upon 
the  conviction  of  the  keeper  thereof,  be  shut  up  and  abated. 
Now,  what  is  the  meaning  of  this  provision?  It  is  said  on 
the  part  of  the  state  that  the  language  is  free  from  ambigu- 
ity; and,  if  we  are  governed  in  its  construction  by  the  or- 
dinary meaning  of  the  words  used,  we  can  arrive  at  no 
pther  conclusion  than  that  it  covers  the  case  at  bar  and  au- 
thorizes the  trial  court  to  direct  that  the  saloon  building  be 
shut  up  and  abated.  But  it  is  not  always  safe  to  follow 
the  strict  literal  reading  of  a  statute,  because  cases  often 
arise  which,  though  within  the  letter,  are  not  within  the  in- 
tent and  spirit,  of  the  law.  We  are  to  carry  out  the  inten- 
tion of  the  legislature  in  enacting  this  provision.  In  St(xU 
V.  Oumber^  37  Wis.  298  (decided  in  1875),  it  was  held  that 
the  keeper  of  a  saloon  or  place  of  public  resort  where  in- 
toxicating liquors  were  sold  without  first  having  a  license 
therefor,  came  within  this  provision,  which  at  the  time  was 
3ec.  19,  ch.  179,  Laws  of  1874.  That  decision  was  followed 
in  FauBt  v.  State^  45  Wis.  274.  We  have  no  doubt  what- 
ever that  a  person  keeping  a  saloon  or  place  of  any  other  de- 
scription where  intoxicating  liquors  are  sold  without  a  license 
thakes  such  saloon  or  building  a  public  nuisance.  That  is  un- 
doubtedly a  sale  in  violation  of  lawy  which  it  was  one  ob- 
ject— perhaps  the  main  object — of  the  statute  to  prohibit 
and  prevent.  But,  in  the  case  before  us,  the  defendant  was 
a  holder  of  a  license.    He  had  the  right  to  sell  intoxicating 
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liquors  at  his  saloon  six  days  in  the  week  to  proper  parties. 
Was  a  sale,  then,  made  by  him  on  Sunday,  such  a  violation 
of  law  as  the  legislature  had  in  mind;  being  an  act  which 
woold  not  only  forfeit  his  license  but  render  his  place  of 
business  liable  to  be  abated  as  a  public  nuisance?  That  is 
the  precise  question  we  have  to  solve. 

A  person  obtaining  a  license  has  to  give  a  bond,  condi- 
tioned that  he  will,  during  the  continuance  of  such  license, 
keep  and  maintain  an  orderly  and  well-regulated  house;  will 
permit  no  gambling  with  cards,  dice,  or  any  device  or 
implement  for  that  purpose  within  his  premises  or  any  outr 
house  appertaining  thereto ;  that  he  will  not  sell  or  give  away 
any  intoxicating  liquor  to  any  minor,  having  good  reason, 
to  believe  him  to  be  such,  unless  upon  the  written  order  of 
the  parent  or  guardian  of  such  minor;  will  not  sell  to  per- 
sons intoxicated  or  bordering  upon  intoxication,  or  io  habit- 
ual drunkards;  and  will  pay  all  damages,  etc.  Sec.  1549. 
A  breach  of  the  bond  in  any  of  the  specified  conditions,  or 
a  failure  to  observe  and  obey  any  order  made  pursuant  to 
law  by  the  supervisors,  trustees,  or  aldermen  of  the  town, 
village,  or  city,  is  made  a  ground  for  revoking  the  license, 
on  notice  to  the  holder  thereof.  Sec.  1558;  Common  Coun- 
cil V.  State  ex  7'eL  PerkinSj  59  Wis.  425.  Now,  it  is  a  sig- 
nificant fact  that  a  sale  on  Sunday  is  not  a  breach  of  the 
bond,  nor  is  it  made  a  ground  for  revoking  the  license. 
That  is  to  say,  the  statute  does  not,  in  express  language, 
make  a  sale  of  liquor  on  Sunday  a  cause  for  revoking  the 
license.  We  are  inclined  to  hold  that  sec.  1563  has  an  effect 
co-extensive  with  sec.  1558,  and  that  an  act  which  would 
be  a  breach  of  the  bond,  or  would  be  a  cause  for  revoking  the 
license  under  the  latter  section,  would  be  a  violation  of  law 
within  the  meaning  of  the  former  section.  So,  if  the  licensee 
keeps  a  disorderly  house,  or  permits  gambling  on  his  prem- 
ises, or  sells  intoxicating  liquor  to  a  minor,  haying  good 
reason  to  believe  him  to  be  such,  or  sells  to  a  person  intoxi- 


Digitized  by 


Google 


676  SUPREME  COURT  OF  WISCONSIN, 

The  SUte  tb.  Waoker. 

cated,  or  to  an  habitual  drunkard,  that  then  bis  house  or 
•  place  of  business  becomes  a  public  nuisance  liable  to  be 
tibated  on  the  conviction  of  the  owner  of  the  offense  under 
this  provision.  But  the  defendant  is  not  charged  with  hav- 
ing violated  the  law  in  any  of  these  particulars*  True,  there 
is  a  further  clause  in  the  bond  by  which  the  licensee  binds 
himself  to  Observe  and  obey  the  lawful  orders  of  the  super- 
visors or  aldermen  of  the  town  or  city  granting  the  license; 
.an4  a  refusal  to  obey  such  order  is  made  a  ground  for  re- 
.yoking  the  license.  Now,  whether  the  common  council  of 
the  city  of  La  Ci*06se  adopted  an  ordinance  prohibiting  the 
sales  of  intoxicating  liquors  within  the  city  limits  on  San- 
day,  does  not  appear,  and  we  cannot  presume  such  was  the 
fact,  in  the  absence  of  proof.  The  statute  is  penal  in  its 
character,  and  we  would  not  be  justified  in  presuming  that 
lEt  person  has  incurred  its  penalties  without  some  evidence 
of  the  fact.  Tiiis  provision,  making  all  places  where  unlaw- 
ful sales  of  liquor  are  made  a  public  nuisance,  was  first 
Enacted,  we  believe,  in  1872  (sec.  3,  ch.  127,  Laws  of  1873), 
and  has  ever  since  constituted  a  part  of  the  excise  law. 
We  have  no  doubt  of  the  power  of  the  legislature  to  enact 
such  a  provision,  and  subject  persons  and  property  to  its 
penalties  or  forfeitures  in  a  proper  case.  But  the  essential 
thing  or  fact  to  be  shown  under  the  law  is  that  a  sale  of 
intoxicating  liquors  has  been  made  in  violation  of  law  within 
the  meaning  of  the  section. 

But  sec,  1564  is  relied  on  as  showing  that  the  sale  in  qaes- 
tion,  made  by  the  defendant  on  Sunday,  was  in  violation  of 
:Iaw.  Th^  answer  to  this  argument  is,  that  in  Jensen  v. 
SicUSy  60  Wis.  578,  that  section  was  construed  as  applying 
orily  to  ^*  tavern  keepers  "  and  persons  of  a  similar  class. 
The  complaint  in  that  case  charged  the  defendant  with 
selling  intoxicating  liquors  on  Sunday,  and  it  was  held  that 
;  the  complaint  set  forth  no  offense,  because  the  section  did 
.not  include  all  persons,  but  only  a  particular  class.    Mr. 
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Jastice  TxYuoR^in  the  opinion,  traces  the  origin  and  history  , 
of  this  provision.  He  shows  that  it  was  enacted  in  1859, 
and  that  the  evil  to  be  suppressed  or  at  least  mitigated  hy 
the  law  was  to  prevent  the  drunkenness  and  disorder  which 
generally  resulted  from  the  unrestricted  sale  of  intoxicating 
liquors  on  election  days  and  town-meeting  days,  and  to  ^e- 
Qore  peace,  quiet,  and  good  order  on  Sunday,  It  was  an' 
independent  provision  relating  to  the^  matters,  and  was 
not  incorporated  in  the  excise  Idw  until  the  Revision  of 
1878.  It  does  not  ap|:>ear  whether  the  defendant  in  that 
case  had  a  license  to  sell  liquors  on  a  secular  day  or  not, 
and  that  fact  renders  the  decision  of  more  decisive  weight 
here.  But  there  is  a  general  statute  which  prohibits  any 
person  from  keeping  open  his  shop  or  from  doing  any  kind 
of  business  on  Sunday,  except  works  of  necessity  or  charity. 
Sec.  4595.  My  doubt  in  this  case  grows  out  of  the  exist- 
ence of  that  statute.  I  have  had  diflRculty  in  reaching  the 
conclusion  that  it  did  not  apply  to  the  case  and  make  any 
sale  of  intoxicating  liquors  on  Sunday  a  violation  of  law. 
But  it  is  suggested  that  this  general  statute,  which  has  been 
in  force  since  the  state  was  organized,  and  which  is  in- 
tended to  apply  generally  to  all  citizens  of  the  state  and  all 
business  transactions,  was  noi  in  the  mind  of  the  legislature 
when  it  enacted  the  excise  law,  or,  rather,  that  the  legisla- 
ture had  no  reference  to  it.  It  is  a  forced  construction'  to 
hold  that  the  sale  of  intoxicating  liquors  on  Sunday  is  in 
Violation  of  law,  within  the  intent  of  the  special  provision 
upon  the  subject,  because  it  is  prohibited  in  this  general 
manner.  There  is  much  force  in  the  view  that  the  safe 
construction  of  sec.  1563  is  to  hold  that  it  relates  solely, 
and  was  intended  only  to  apply,  to  a  violation  of  the  excise 
law  itself,  which  was  the  subject  matter  before  the  legisla- 
ture and  about  which  it  was  making  regulations  and  pre- 
scribing penalties.  By  this  construction  a  sale  in  violation 
of  law  must  be  understood  to  mean  a  sale  prohibited  by  the- 
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prorisions  of  the  excise  law  itself,  either  expressly  or  by 
implication;  and,  as  we  have  said,  as  that  law  does  not  ex- 
pressly prohibit  a  sale  on  Sunday,  the  saloon  bailding  of 
the  defendant  is  not  a  pablio  nuisance  within  the  meaning 
of  sec.  1563. 

The  question  reported  by  the  circuit  judge  must  therefore 
be  answered  in  the  negative,  and  the  cause  remanded  to  the 
circuit  court  with  a  certified  copy  of  this  opinion  for  its 
action. 

By  the  Court —  Ordered  accordingly. 


Thb  State  vs.  Deak. 
April  23 — May  IX,  1883. 


Criminal  Law.    ("2J  Pleading:  UnUnrful  assembly:  Riot    (t)  Fosir 
live  and  negative  testimony:  Court  and  jury:  Instruction*^ 

1.  An  information  stating  that  at  a  certain  time  and  place  the  defend- 
ants, to  the  number  of  three  and  more,  *'  then  and  there  being  to- 
gether, did  then  and  there,  in  a  violent,  unlawful,  and  tumultuous 
manner,  to  the  disturbance  of  the  peace  and  to  the  terror  and  dis- 
turbance of  others  then  and  there  present,  assault,*'  etc,  is  held  to 
charge  an  ofiFense  under  sec.  4511,  R  S. 

8.  The  evidence  being  conflicting  as  to  whether  a  defendant  charged 
with  riot  did  or  did  not  kick  a  certain  drum,  it  was  error  for  the 
court  to  charge  the  jury,  in  effect,  that  where  two  persons  are  at 
the  same  place,  and  one  swears  that  a  particular  .fact  happened, 
and  the  other  that  it  did  not,  the  affirmative  witness  must  be 
believed. 

EXCEPTIONS  from  the  Circuit  Court  for  Rock  County. 

The  defendant  Dean  was  found  guilty  under  an  informa- 
tion charging  that  on  May  38,  1886,  at  the  city  of  Beloit» 
he  and  other  persons  named  to  the  number  of  three  and 
more,  "  then  and  there  being  together,  did  then  and  there 
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in  a  violent,  unlawful,  and  tumnltuoos  manner,  to  the  dis- 
turbauce  of  the  peace  and  to  the  terror  and  disturbance  of 
others  then  and  there  present,  assault,  strike,  wound  and 
beat  [persons  named],  and  did  then  ar?d  there,  in  a  violent, 
unlawful,  and  tumultuous  manner,  break,  injure,  and  de- 
stroy a  bass  drum  and  a  violin  and  bow  then  and  there  in 
the  possession  of  said  [persons  named],  and  did  also  in  like 
manner  then  and  there  injure  and  tear  the  clothing  of  said 
[persons  named],  and  other  wrongs  to  the  said  [persons 
named]  and  others  then  and  there  present,  then  and  there, 
violently,  unlawfully,  and  tumultuously  did,  to  the  great 
damage  of  the  said  [persons  named]  and  others  then  and 
there  present,  and  against  the  peace  and  dignity  of  the 
state  of  Wisconsin." 

The  persons  assaulted  and  whose  property  was  destroyed 
were  members  of  the  so-called  "  Salvation  Army."  Other 
facts  are  stated  in  the  opinion. 

For  the  plaintiflf  there  was  a  brief  by  the  Attorney  Gen- 
eraly  and  Z.  K,  Lxise^  Assistant  Attorney  General,  and  oral 
argument  by  Mr.  Luae,  The}'  contended,  inter  alia,  that 
an  innocent  and  lawful  assembly  may  become  unlawful 
upon  attempting  to  do  or  in  doing  an  unlawful  act  in  the 
manner  prohibited  in  sec.  4511,  R.  S.,  and  such  is  the  rule 
at  common  law.  Bonneville  v.  State,  63  Wis.  684;  2  Whart 
Or.  Law,  sees.  1535,  1540;  State  v.  Snow,  18  Me.  346;  Whart 
Or.  P.  &  P.  sec.  2220.  It  is  the  settled  rule  of  evidence 
that  a  witness  who  swears  positively  to  some  circumstance 
which  occurred  and  was  directly  observed  by  him,  is  en- 
titled to  more  weight  than  one  who  testifies  negatively  that 
he  did  not  observe  the  occurrence  testified  to  by  the  affirm- 
ative witness.  Pennoyer  v.  Allen,  56  Wis.  513;  Ralph  v,  C. 
(kN.  W.  R.  Co.  32  id.  177;  Draper  v.  Baher,  61  id.  450; 
Bohan  V.  jr.,  Z.  S.  cfe  IT.  R.  Co.  id.  391;  Ilinto^x  v.  C.  C. 
R.  Co,  65  id.  337;  Stitt  v.  UuideTcopera,  17  Wall.  384;  John- 
9on  V.  ScHbner,  6  Conn.  185;  1  Phil.  Ev.  598;  1  Starkie,  Ev. 
867. 
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For  the  defendant  there  was  a  brief  by  J.  G,  Wickhem 
and  Joseph  B.  Doe^  Jr,^  and  oral  argument  by  Mr.  Doe. 
They  argued,  inter  alioy  that  the  information  should  have 
been  quashed  because  it  does  not. charge  riot  as  defined  by 
the  statute.  There  can  be  no  riot  unless  there  is  first  an 
unlawful  assembly,  and  there  can  be  no  unlawful  assembly 
without  a  common  design.  The  information  in  this  ci^e 
ciiarges  neither  the  one  nor  the  other;  it  does  not  charge 
that  the  defendant,  with  others,  was  engaged  in  any  un- 
lawful assembly,  nor  does  it  charge  a  common  design.  The 
unlawful  assembly  may  have  existed  but  a  moment,  but  it 
must  exist  before  there  can  be  a  riot.  Again,  if  three  or 
more  persons,  "  being  together,"  do  acts  of  violence  without 
any  common  design,  it  is  not  riot;  and  allegations  of  each, 
and  all  of  the  necessary  ingredients  of  the  crime  should  be 
contained  in  the  information.    Sec.  4511,  R  S. 

Tayloe,  J.  The  defendant  Dean  was  informed  against 
for  being  engaged  in  a  riot  or  riotous  assembly  in  the  city 
of  Beloit.  Upon  such  information  he  was  tried  in  the  cir- 
cuit court  of  Rock  county  with  others.  After  hearing  the 
evidence  and  the  instructions  of  the  court,  the  jury  found 
him  guilty  as  charged  in  the  information.  During  the  prog- 
ress of  the  trial  the  defendant  took  exceptions  to  the  rul- 
ing of  the  court  upon  a  motion  to  quash  the  information 
for  insuflSciency. 

The  learned  circuit  judge  instructed  the  jury  as  follows 
upon  the  question  of  positive  and  negative  testimony: 
"  Where  there  is  an  apparent  inconsistency  or  contradic- 
tion in  the  testimony  of  witnesses,  it  is  a  general  rule  that 
such  construction  or  interpretation  shall  be  put  upon  it  as 
to  make  it  agree  if  possible,  for  the  law  will  presume  that 
everybody  swears  to  the  truth  and  no  man  will  be  guilty  of 
perjury.  If  such  construction  can  be  given  as  will  recon- 
cile their  testimonies,  it  shall  be  preferred  to  a  construction 
that  will  make  them  disagree ;  but  if  the  testimony  cannot 
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be  reconciled,  as  where  one  testifies  in  the  aflSrmative,  as 
that  he  saw  a  person  kick  a  drum,  and  the  other  testifies 
negatively  that  he  did  not  see  him  kick  the  drum,  the  af- 
firmative witness  is  to  be  believed.  For  it  is  a  general  prin- 
eiple  or  rule  of  evidence  that  one  witness  thus  testifying 
affirmatively  outweighs  several  who  thus  give  negative 
testimony>.'  The  negative  witness  only  swears  that  he  did 
not  see  the  fact.  Therefore,  the  fact  which  the  affirmative 
swears  to  be  true  may  be  so,  while  the  other  did  not  see  it 
and  knows  nothing  of  it.  When  two  persons  are  at  the 
same  place,  and  one  swears  that  a  particular  fact  happened, 
and  the  other  that  it  did  not,  this  makes  the  contradiction 
to  be  more  express  than  if  he  said  that  he  did  not  see  it, 
for  it  is  possible  that  the  situation  may  be  such  that  a  wit- 
ness may  know  with  as  much  certainty  that  a  fact  did  not 
happen  as  it  could  be  known  that  it  did.  But  even  in  such 
cases  the  affirmative  witness  is  to  be  believed,  for  the  fact 
may  have  happened  and  the  negative  witness  did  not  see 
it,  or  may  have  forgottea  it,  biit  the  affirmative  witness 
could  not  see  and  remember  a  fact  that  did  not  happen. 
He  must  therefore  be  believed  or  be  supposed  to  be  guilty  of 
perjury,  while  it  is  unnecessary  to  entertain  any  such  suspi- 
cion of  the  other."  This  instruction  was  duly  excepted 
to  by  the  defendant. 

There  was  a  motion  for  a  new  trial  for  the  alleged  errors 
in  the  refusal  to  quash  the  information,  and  the  error  in 
giving  the  above  instructions,  and  that  the  verdict  was 
against  the  evidence,  which  was  overruled  and  exceptions 
taken.  There  was  also  a  motion  for  a  new  trial  on  the 
minutes  and  upon  aflSdavits  showing  newly-discovered  evi- 
dence. This  motion  was  also  overruled,  and  exceptions 
taken.  The  case  was  certified  to  this  court  by  tbe  learned 
circuit  court  ufoi  the  exceptions  above  taken  as  provided 
in  sec.  4720,  R.  S. 

The  exception  taken  to  the  motion  to  quash  the  informa- 
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tion,  we  think,  was  properly  overruled  by  the  learned  cir- 
cuit judge.  The  information  clearly  charges  an  offense 
under  sec.  4511,  R.  S.^ 

After  carefully  reading  the  evidence  in  this  case  connect- 
ing the  detendsLUt  Dean  with  the  riotous  proceedings  in  the 
streets  of  Belolt  upon  which  the  information  was  based, 
we  think  the  learned  circuit  judge  erred  in  the  instructions 
excepted  to,  and  undue  weight  was  given  by  the  learned 
judge  to  the  rules  of  law  applicable  to  affirmative  and  neg- 
ative evidence.  The  evidence  to  which  the  instructions  re- 
lated was  evidence  tending  to  show  that  the  defendant  Dean 
had  during  the  riotous  proceedings  in  a  violent  manner 
kicked  and  crushed  a  certain  drum.  This  fact,  if  estab- 
lished, was  the  main  fact  which  connected  the  defendant 
in  any  manner  with  the  riot.  The  evidence  clearly  estab- 
lished the  fact  that  the  drum  had  been  kicked  about  the 
street  in  a  violent  manner,  and  was  reduced  to  a  complete 
wreck.  The  evidence  also  tended  to  show,  and  it  did  show, 
that  several  pei*sons  other  than  the  defendant  had  struck 
and  kicked  the  drum,  and  the  attempt  on  the  part  of  the 
state  was  to  show  that  the  defendant  Dean  was  one  of  the 
persons  engaged  in  kicking  and  destroying  the  drum.  To 
our  minds  the  question  was  one  involving  the  question  of  the 
identity  of  the  person  who  in  fact  did  the  kicking  mote 
than  anything  else.  There  was  evidently  a  great  crowd  and 
considerable  excitement,  to  say  the  least,  and  it  would  be 
very  easy  for  an  honest  witness  to  have  been  mistaken  as  to 

*Sec.  4511,  R.  8.,  is  as  follows:  **  Any  three  or  more  |ifrsons,  who 
shall  assemble  in  a  violent  or  tumultuous  manner  to  do  an  unlawful  act, 
or,  being  togetlier,  shall  make  any  attempt  or  motion  towards  doing  a 
lawful  or  unlawful  act,  in  a  violent,  unlawful,  or  tumultuous  manner, 
to  the  terror  or  disturbance  of  others,  shaU  be  deemed  an  unlawful  as- 
sembly ;  and  if  they  commit  such  acts  in  the  manner  and  with  the  effect 
aforesaid,  they  shall  be  deemed  guilty  of  a  riot,  and  shall  be  punished 
in  either  case  by  imprisonment  in  the  county  jail  not  more  tlian  one 
year;  or  by  fine  not  exceeding  five  hundred  dollars." —  Hep. 
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the  identity  of  the  person  committing  the  violent  acts  under 
the  circumstances.  If  the  evidence  had  lestablished  the  fact 
that  the  drum  had  been  kicked  but  once,  and  some  of  the 
witnesses  had  testified  that  Dean  kicked  it,  and  some  that 
another  person  did  the  kicking,  the  question  of  affirmative 
and  negative  evidence  would  not  have  been  in  the  case  at 
all;  it  would  have  been  a  question  of  identity. 

But  admitting  that  the  case  presents  the  question  of  affirma- 
tive and  negative  testimony,  and  that  the  question  whether 
the  defendant  Dean  at  a  certain  time  and  place  kicked  the 
drum  was  not  in  any  way  mixed  up  with  the  identity  of 
the  person  or  persons  doing  the  injury,  we  are  still  very 
clearly  of  the  opinion  that  the  instructions  given  are  erro- 
neous. The  learned  judge  did  not  instruct  the  jury  simply 
that  the  testimony  of  the  affirmative  witnesses  was  entitled 
to  greater  weight  in  determining  the  fact  than  the  testimony 
of  the  witnesses  giving  the  negative  testimony',  but  he  sub- 
stantially instructed  the  jury  that  the  testimony  of  the  af- 
firmative witnesses  must  be  believed.  In  this  the  learned 
judge  very  clearly  invaded  the  province  of  the  jury.  It  is 
for  the  jury  and  not  the  court  to  say  what  witnesses  or  testi- 
mony is  to  be  believed,  especially  in  a  criminal  action.  Had 
there  been  no  evidence  for  the  defendant  on  the  trial  except 
his  own  testimony,  it  would  have  been  error  to  instruct  the 
jury  that  they  must  believe  the  evidence  of  the  witnesses 
for  the  state  on  the  ground  that  their  evidence  was  affirma- 
tive and  the  testimony  of  the  defendant  negative.  It  is  not 
probable  that  the  learned  circuit  judge  really  intended  to  as* 
sume  any  such  position  in  his  instructions  in  the  case  at  bar, 
but  we  think  the  instructions  as  given  might  be  so  under- 
stood by  the  jury,  and  the  defendant  may  therefore  have 
been  greatly  prejudiced  thereby. 

If,  however,  we  should  construe  the  instructions  as  sim- 
ply meaning  that  the  affirmative  evidence  should  have 
greater  weight  with  the  jury  in  determining  the  question 
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at  issue  than  the  negative,  we  are  still  of  the  opinion  that 
the  instruotions  as  grven  were  misleading.  The  instructions 
as  given,  lay  down  an  arbitrary  rule  without  regard  to  the 
character  of  the  aflSrmative  and  negative  testimony,  and  not 
qualified  by  the  circumstances  surrounding  the  witnesses  or 
their  opportunities  for  seeing  and  knowing  what  did  and 
what  did  not  take  place  at  the  given  time  and  place.  The 
limitations  and  qualifications  to  the  general  rule  on  the  sub* 
ject  of  affirmative  and  negative  testimony  have  been  stated 
by  this  court  in  Vrbanek  v.  C,  M.  cfe.  St.  P.  R.  Co.  47  Wis." 
59,  and  EU^rt  v.  O.  B.  <&  M.  R.  Co.  48  Wis.  606.  The  quali- 
fications of  the  rule  as  stated  in  these  cases  seem  to  have 
been  ignored  by  the  learned  circuit  judge  in  the  instructions 
given  in  this  case.  The  exceptions  of  the  defendant  to  the 
instructions  should  have  been  sustained,  and  it  was  error  to- 
overrule  them. 

By  the  Court. —  The  case  is  remanded  to  the  circuit  court 
with  instructions  to  grant  the  defendant  a  new  trial. 
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Various  Actions  and  Proceedings, 

Against  a  County. 

To  set  aside  taxes,  817. 

To  compel  aid  to  town  in  building  bridge,  821,  827. 
Against  a  City. 

For  killing  of  horse  through  defects  in  street,  49. 

For  injuries  to  person  by  defective  sidewalk,  74,  868,  468,  616. 

For  injuries  to  person  and  property  from  defective  street,  558b 

1^0  restrain  leasing  of  public  hall,  189,  155. 
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Against  Public  Officers,  etc 

Circuit  court.    Certiorari  to  review  order  granting  new  trial  after 
affirmance  of  judgment,  695. 

County  boapd.    Mandam^is  to  compel  aid  to  town  in  building  bridge, 
821,  827. 

Sheriff.  To  restrain  sale  of  land,  347.    To  recover  proceeds  of  chat- 
tels sold,  850.    For  conversion  of  chattels,  529,  591.     For  treepaas 
to  personalty,  639. 
.  Major  and  common  oounciL    Certiorari  to  review  action  charging 
cost  of  street  improvement  on  abutting  lots,  602. 

Town  officers.    To  restrain  collection  of  tax,  disposal  of  bonds, 
etc.,  59. 

Inspectors  of  elections.    For  refusing  to  receive  vote,  239. 

Against  Regents  of  the  University, 
For  balance  due  on  building  contract,  437* 

Against  a  Railroad  Company, 
For  injuries  to  pers6u  through  failure  to  restore  highway,  41. 
For  injuries  to  person  from  negligence,  64,  114,  891. 
To  restrain  closmg  up  of  street,  178. 
For  death  caused  by  negligence,  255. 
For  death  caused  by  failure  to  fence  track,  472. 


transporting  liveHsto<±y  872. 


For  injury  to  land  by  fire  negligently  set,  899. 
For  delay  in  f  urnislnng  cars  and  trani 

Against  a  Street  Railtvay  Company, 
For  injuries  to  person  from  negligence,  625. 

Against  an  Insurance  Company, 
On  a  fire  policy,  83,  454,  621. 
On  a  life  policy,  647. 
For  penalty  for  failure  to  file  statement,  eta,  411. 

Against  a  Telegraph  Company, 
For  delay  in  transmitting  message,  46. 

Against  other  Private  Corporations* 
Ejectment,  88,  94. 

To  have  deed  declared  a  mortgage,  for  an  accounting,  eta,  iTt, 
To  compel  issuance  and  delivery  of  stock,  490. 
For  injuries  to  person  from  negligence,  658. 

Against  Estates  of  Decedents, 
Claims  for  money  loaned  and  services  rendered,  273. 

Against  Assignee  for  Benefit  of  Creditors, 
To  recover  proceeds  of  property  converted  by  assignor,  188. 
Garnishment,  485,  524. 

By  the  State. 
Mandamus  to  compel  county  to  aid  town  in  building  bridge,  881, 

827. 
For  penalty  for  obstructing  highway,  884. 
For  penalty  for  failure  by  msu  ranee  company  to  file  statement,  eta. 

Certiorari  to  review  action  of  common  council  in  charging  cost  of 

improvements  to  abutting  lots,  502. 
Certiorari  to  review  order  granting  new  trial,  695. 
Information  for  murder,  444,  612. 
Informaticn  for  assault  with  intent  to  kill,  669. 
Information  for  selling  liquor  on  Sunday,  672. 
Information  for  riot  and  unlawful  assembly,  678. 
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Bya  Railroad  Company, 
Ejectment,  88,  94. 

By  a  Bank, 

On  promissory  note,  809. 
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For  rent  of  land,  304. 

To  set  aside  taxes,  817. 
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By  Administrators, 
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To  set  aside  fraudulent  conveyances,  148. 
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To  set  aside  administrator's  sale  and  deed,  construe  will,  and  cancel 
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To  recover  proceeds  of  property  sold  under  an  attachment,  850. 
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For  value  of  goods,  sold  and  delivered,  417. 
For  value  of  services  rendered,  16,  18,  278,  655. 
For  commissions  on  sale  of  land,  292. 

For  value  of  personal  property,  on  oral  contract  of  leasing,  469. 
For  money  loaned  or  expended,  18,  278. 
For  breach  of  oral  warranty  of  quality  of  land,  54. 
For  breach  of  promise  to  marry,  668. 
To  recover  proceeds  of  property  sold,  188,  850. 
For  delay  in  transmission  of  telegram,  46. 
For  delay  in  fumishiDg  cars  and  transporting  live-stock,  872. 
To  recover  money  induced  to  be  paid  by  fraud,  196. 
For  refusing  to  receive  vote  at  election,  289. 
For  injury  to  land  by  flowage,  276. 
For  injury  to  land  by  fire  negligently  set,  899. 
For  tresptiss  to  land,  507,  642. 
For  convei-sion  of  chattels,  886,  529,  691. 
For  trespass  to  personalty,  689. 
For  injuries  to  property  by  defective  street,  49,  558. 
For  value  of  property  destroyed  by  negligence,  829. 
For  injuries  to  person  from  defective  street  or  sidewalk,  74, 868^  468^ 
658,  616. 


Digitized  by 


Google 


688  INDEX 


For  injuries  to  person  from  failure  to  restore  street,  41. 

For  injuries  to  person  through  negligence,  d4,  114,  891,  553,  625. 

For  death  of  person  caused  by  i^e^ligenoe,  255. 

For  death  of  person  caused  by  failure  to  fence  railroad  track,  472. 

For  slander,  427. 

Ejectment,  88,  94,  858,  568. 

To  recover  dower,  518. 

Rt^pleviu,  565. 

Garnishment,  485,  524. 

For  penalty  for  obstructing  highway,  884. 

For  penalty  for  failure  by  foreign  insurance  company  to  file  state- 
ment, etc.,  411. 

Certiorari  to  review  action  of  common  council  in  charging  cost  of 
improvements  to  abutting  lots,  502. 

Certiorari  to  review  order  granting  new  trial,  695. 

Maiidamus  to  compel  county  to  aid  in  building  bridge,  821,  327. 

Contempt  proceeding,  for  violation  of  injunction,  64  J. 

Probate  of  will,  83. 

Application  for  writ  of  assistance,  585. 

For  an  accounting,  etc.,  as  to  partnership  business,  644 

To  compel  issuance  and  delivery  of  corporate  stock,  490. 

To'bar  dower  right,  513. 

To  enforce  lien  for  labor  and  materials,  11. 

To  foreclose  mortgage,  181,  295. 

To  cancel  or  reform  release  of  mortgage,  191. 

To  have  deed  declared  a  mortgage,  for  an  accounting,  etc.,  476. 

To  establish  title  to  land  and  restrain  alienation,  279. 

To  restrain  collection  of  tax,  have  town  bonds  declared  yoid,  aod 
restrain  disposal  thereof,  59. 

To  restrain  city  from  letting  public  hall,  189,  155. 

To  restrain  vacating  and  closmg  up  of  street,  173. 

To  restrain  sale  of  land  to  satisfy  lien,  847. 

To  restrain  manufacture  and  sale  of  machines,  495. 

To  restrain  digging  and  removal  of  lead  ore,  507. 

To  restrain  building  of  bridge,  etc.,  643. 

To  set  aside  judgment  and  restrain  its  collection,  840,  588. 

To  set  aside  fraudulent  conveyances  of  land,  148. 

To  set  aside  taxes,  317. 

To  set  aside  administrator's  sale  and  deed,  construe  wiU,  and  oancel 
m(Htgage,  405. 

Information  for  murder,  444,  612. 

Information  for  assault  with  intent  to  Idll,  669. 

Information  for  selling  liquor  on  Sunday,  672. 

Information  for  riot  and  unlawful  assembly,  678. 

Administratobs  and  Exbcutobs.    See  Estat£s  of  Decsdent& 

Adhis^ions.    See  Evidencb,  15. 

Affidavit. 
Of  prejudice  of  judge.    See  Chanoe  of  Vbnub. 
Of  posting  notice  of  tax  sale.    See  Tax  Titlbs. 

AGENCY. 
See  Ykndob,  sic  of  Lakd^  d. 

>  1.  Fisrol  agency  to  charge  a  principal's  realty  ou|^t  to  be  expam  and 

clearly  established.    Engfer  v.  Hoemer,  11 
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d.  Defendant  employed  H.  to  sell  certain  land.  H.  employed  M.  to  find 
a  purchaser,  and  M.  employed  plaintiffs,  agreeing  to  divide  com- 
missions with  them  if  tney  found  a  purchaser  at  a  certain  price. 
Plaintiffs  found  D.,  who  agreed  to  take  the  land  at  the  price  named 
on  certain  terms,  and  paid  $500  towards  the  purchase  to  M.,  who 
gave  a  receipt  therefor  stating  the  agreed  terms  of  sale.  M.  paid 
the  $500  to  H.,  who  gave  him  a  receipt  thereof  or  for  D.,  stating 
therein  the  terms  of  sale  as  reported  by  M.  to  H.  At  a  meeting  to 
consummate  the  sale  H.  and  D.  differed  as  to  the  terms.  Defend- 
ant was  willinp:  to  execute  the  contract  as  stated  by  H.,  but  not  as 
stated  by  D.  The  sale  failed,  and  the  $500  was  repaid  to  D.  There 
was  no  evidence  that  defendant  ever  employed  plaintiffs,  or  author- 
ized H.  or  M.  tQ  employ  them,  or  ever  ratified  their  acts  in  that 
behalf.  Held,  that  defendant  is  not  liable  to  plaintiffs  for  any  com- 
missions.   Hand  v.  Conger,  29d 

AuMONT.    See  Execution,  8. 

Ambiguity.    See  Contracts,  1,  8. 

Amendment. 
Of  return  of  sheriff.    See  Execution,  6. 
Of  pleading.    See  Mandamus,  1.    Pleading,  1,  2,  6.    Practice,  1. 

Akswbr.    See  Biua  and  Notes,  1.    Dower.    Equity,  2.    Justices^ 
Courts.   Mandamus,  2.   Pleading,  2,  6.  Sale  of  Ciiattels,  1, 2. 

APPEAti. 

To  Supreme  Court. 

-  See  Appealable  Order.  Criminal  Law,  1.  Damages,  6.  Eject- 
ment, 1,  6,  7.  Evidence,  2,  10, 16.  Practice,  1,  4.  Replevin,  4. 
1.  In  an  action  to  recover  the  value  of  services  the  defendant  offered 
in  evidence  an  account  previously  rendered  by  the  plaintiff,  in 
which,  it  was  claimed,  a  smaller  sum  was  fixed  as  the  value  of  the 
services  than  that  claimed  in  the  complaint.  The  court  excluded 
it.  The  record  does  not  contain  such  account.  Held,  that  as  it 
does  not  appear  that  the  defendant  was  prejudiced  thereby,  the  ex- 
clusion of  the  account  is  not  a  sufficient  ground  for  a  reversal  of 
the  judgment      Thorn  v.  Smith,  18 

3.  The  printed  case  herein  consists  of  232  pages,  and  contains  about 

200  pages  of  testimony,  which  should  have  been  condensed  into 
one  third  of  that  space.  The  clerk  is  directed,  in  the  taxation  of 
costs,  to  allow  for  the  printing  of  100*  pages  only.  Hiner  v.  Fond 
du  Lac,  74 

8.  A  party  need  not  indicate  to  the  trial  court  in  advance  the  specific 
facts  upon  which  he  desires  findings,  but  may  assume  that  the 
court  will  find  upon  all  disputed  questions.  And  it  is  sufficient  to 
secure  a  review  on  appeal  if  due  exception  be  taken  that  the  find- 
ings fail  to  cover  and  include  certain  specified  material  questions  of 
fact  litigated  on  the  trial     WeUs  v.  McQeoch,  196 

4.  In  an  action  against  a  county  to  set  aside  certain  taxes  and  restrain 

collection  thereof,  a  part  of  the  taxes  were  held  valid,  and  it  was 
ordered  that  the  plaintiff  pay  such  part  into  court,  and  that  upon 
BO  doing  it  should  have  judgment  enjoining  the  collection  of  the 
remainder.  The  plaintiff  paid  into  court  the  required  sum,  and 
judgment  was  thereupon  entered,  adjudging  the  sum  so  paid  to  be 
in  full  payment,  satisfaction,  and  discharge  of  all  the  taxes  in 
question,  and  enjoining  the  collection  of  any  further  sum.  The 
county  procured  an  order  that  the  money  be  paid  to  its  treasurer, 

V0U71— 44 
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and  it  was  so  paid.  Eeld^  that  by  accepting  the  money  the  connty 
waived  its  right  to  appeal  from  the  judgment.  WebmUr-Olaver  L. 
&  M.  Co.  V.  St,  Croix  Co,  317 

5.  If  a  new  trial  be  granted  solely  by  reason  of  a  misapprehension  of 

the  law,  the  order  granting  the  same  will  be  reversed  on  appeal. 
But  it  must  clearly  appear  that  such  was  the  sole  ground  of  the 
order.    Reed  v.  C,  M,  &  St,  P.  R,  Co,  399 

6.  In  this  case  the  plaintiff  introduced  considerable  teetim^y  for  the 

purpose  of  proving  the  alleged  negligence  of  the  defendant,  and 
which  had  a  bearing  on  that  question ;  and  it  is  probably  true  that 
there  is  some  doubt  as  to  what  inferences  ma^  properly  be  deduced 
from  such  testimony.  The  circuit  court  having  held,  on  a  motion 
for  a  new  trial,  contrary  to  its  ruling  on  the  trial,  that  the  testi- 
mony was  sufficient  to  send  the  question  to  the  jury,  this  court 
affirms  the  order  granting  a  new  trial,  without  reviewing  such 
conflicting  rulings  of  the  court  below.  Ibid, 

7.  A  judgment  for  equitable  relief  against  one  of  two  defendants,  who, 

after  his  general  demurrer  was  overruled,  took  no  further  steps 
in  the  action  except  to  join  in  the  appeal,  must  be  affirmed  if  the 
complaint  states  a  cause  of  action  for  equitable  relief  and  the  judg- 
ment can  be  sustained  upon  the  facts  stated.     Tanner  v.  Qregory, 

490 

8.  A  defendant  cannot  complain  because  the  plaintiff  has  taken  judg- 

ment  against  him  for  less  relief  than  he  was  entitled  to.  IbiaL 

9.  Where,  a  judgment  is  reversed  and  the  cause  remanded,  a  new  and 

additional  finding  of  facts  by  the  trial  court,  there  being  no  further 
evidence  given  or  trial  had,  is  unauthorized.     Tipping  r.  RobbinSy 

507 

10.  Where  in  an  equitable  action  only  a  portion  of  the  judgment  was 

reversed,  a  new  judgment  entei-ed  by  the  trial  court  is  not  errone- 
ous because  it  contains  no  order  as  to  that  part  of  the  prior  judg- 
ment which  was  undisturbed,  where  it  is  apparent  from  the  record 
that  the  new  judgment  is  in  substance,  though  not  in  form,  merely 
a  modifying  or  additional  one.    Jones  v.  Jones,  518 

11.  It  was  held  by  the  trial  court  and,  on  appeal,  by  this  court  that  a 

widow  was  entitled  to  recover,  as  damages  for  the  withholding  of 
dower,  one  third  of  the  rents  and  profits  of  certain  land,  deducting 
'  the  amount  paid  for  taxes,  insurance,  and  repairs.  The  judgment 
of  the  trial  court  did  not  determine  the  amount  so  to  be  deducted. 
That  judgment  was  reversed  for  errors  in  other  particulars,  and 
the  cause  was  remanded  with  direction  to  render  judgment  in  ac- 
cordance with  the  opinion  of  this  court  Held,  that  on  filing  the 
remittitur  the  trial  court  properly  proceeded  to  take  testimony  and 
determine  the  amount  to  be  so  deaucted  for  taxes,  insurance,  and 
repairs.  Ibid, 

12.  If,  in  an  equity  case,  the  judgment  is  supported  by  the  evidence, 

the  lack  of  or  defects  in  the  findings  of  fact  ^^iil  not  work  a 
reversal.  Ibid, 

18.  The  question  in  this  case,  whether  a  certain  a^eement  was  or  was 
not  made,  depending  mainly  upon  the  credibility  of  the  witnesses, 
this  court  declines  to  disturb  the  finding  of  the  trial  court  Shekey 
V,  Eldredge,  538 

From  Jtist  ices'  Courts, 

M.  On  appeal  from  a  judgment  rendered  upon  the  verdict  of  a  jury  in 
jut»tica*s  court,  if  a  new  trial  upon  the  merits  is  waived  and  no 
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error  iD  the  proceedings  is  shown,  the  jadgtnent  will  not  be  re- 
Tersed  if  there  was  evidence  which,  ancontradicte^,  would  sup- 
port it.     West  V,  Vanden  Brooke  469 

15.  Where  it  was  taken  for  granted  on  the  trial  in  justice's  court  that 
the  plaintiflTs  claim  arose  out  of  a  certain  leasing, — the  defendant 
claiming  that  the  action  should  abate  because  his  co-lessee  was  not 
made  a  party,  and  the  plaintiff  relying  upon  the  alleged  fact  that 
the  defendant  was  a  several  and  not  a  joint  lessee, — a  judgment 
that  the  action  abate  should  not  be  reversed  on  appeal  on  the 
ground  that  there  was  no  evidence  to  show  that  the  plaintiff's 
claim  arose  out  of  such  leasing.  Ibid, 

From  Common  Council, 
See  Municipal  Oorporationb,  14.    PLBADma,  4 

lYom  Toum  Supervisors, 
See  Drains. 

APPEALABLE  ORDER. 

An  order  adjudging  a  defendant  in  criminal  contempt  for  the  violation 
of  an  injunction  is  not  appealable.  In  re  Murphey,  89  Wis.  280, 
followed.     Town  of  WHliamstoum  v,  Darge,  648 

Apflbton  City  Chabteb.    See  Municipal  Ck)RPORATioNs,  11. 
Ashland  City  Chabteb.    See  Mxtnicipal  Cobporations,  18, 14. 
Assault.    See  Cbdonal  Law,  9,  10. 

A88B8BMENTB.     See  MUNICIPAL  COKPOBATIONB,  18,  14. 

Of  mortgage.    See  Equity,  6. 

For  benefit  of  creditors.    See  Voluktaby  A88ioi«BifT. 
Assiotance,  Wbit  op.    See  Execution,  2. 

Attobnky  AT- Law.  See  Cbiminal  Law,  2,  8.  New  Tbial,  1.  Prac- 
tice, 1,  4. 

■Bankbupt  Act.    See  Voluntaby  Assignment,  1,  2. 

Banks  and  Banking.    See  Bills  and  Notes,  2-4.    Equity,  1. 

BILLS  AND  NOTES. 
See  Judgment,  1,  2.    Vbndob,  etc  of  Laud,  1. 

1.  Where  a  promissory  note  made  by  the  plaintiff  is  set  up  as  a  coun- 

terclaim, interest  thereon  should  be  allowed  by  the  referee  to  the 
date  of  his  report  at  the  rate  specified  in  the  note.  Tliom  v. 
Smith,  18 

2.  A  bank  discounted  a  note  for  a  company  and  credited  it  with  the 

amount,  the  credit  subsequently  increasing,  so  that,  at  the  time  of 
suit  on  the  note,  the  bank  had  parted  with  nothing  of  value  for  it. 
Held,  that  the  bank  was  not  a  bona  fide  purchaser  for  value. 
Manufacturers*  Nat,  Bank  v.  Newell,  809 

3.  Where  a  note  is  given  to  a  company,  constructive  notice  of  infirm- 

ity therein  to  the  officers  of  the  company  does  not  in  itself  import 
notice  to  a  bank  discounting  the  note,  of  which,  also,  they  are  di- 
rectors and  officers.  Ibid, 

4.  The  mere  fact  that  the  officers  of  the  bank  knew,  in  a  general  way, 

that  the  company  was  in  the  habit  of  selling  machinery  and  taking 
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notes  therefor,  and  then  diseoanting  the  same  at  the  bonk,  was  no( 
equivalent  to  actual  notice  of  the  infirmitj  attaching  to  this  par- 
ticular note.  Joid, 

5.  Upon  the  evidence  in  this  case  —  showing,  among  other  things,  that 
the  defendants  had  signed  in  the  evening  a  note  which  was  to  be 
delivered  to  a  real-estate  agent  in  payment  of  his  commissions  on  a 
sale  of  the  defendants*  laud  which  was  expected  to  be  consummated 
the  next  morning;  that  the  payee,  without  the  consent  of  the  de- 
fendants, but  without  objection  being  made  by  them,  took  the  note 
from  their  desk  where  it  had  been  signed,  saying  **  I  will  take 
charge  of  this/*  put  the  note  in  his  pocket  and  went  out;  that  on 
the  next  morning  he  sold  the  note  to  a  bona  fide  purchaser;  and 
that  the  contemplated  sale  of  the  land  was  never  made  —  it  is  Jield 
that  the  jury  were  justified  in  finding  that  there  had  never  been 
any  delivery  of  the  note,  conditional  or  otherwise,  so  as  to  give  it 
a  legal  existence,  and  that  the  defendants  were  not  guilty  of  such 
negligence  in  permitting  the  payee  to  take  the  note  as  would  ren- 
der them  liable  thereon  to  an  innooent  holder.    Dodd  v,  Dunne, 

578 

Bona  Fide  Pusohabeb.  See  Billb  and  Notes,  2-5.  Fraudulent 
Conveyances.    Municipal  Bonds,  2. 

Bonds.    See  Drains,  2,  a    Municipal  Bonds.    Voluntary  Assioii- 

HENT,  4. 

BOUNDARIES 

Where,  a  boundary  line  being  in  dispute  or  uncertain  or  anasoer- 
tained,  the  adjoining  owners  locate  a  line  with  the  obvious  inten- 
tion of  making  it  the  permanent  line  between  them,  and  the  same 
is  acquiesced  in  for  a  long  time  and  recognised  by  permanent  im- 
provements, such  location  of  the  line  is  binding  upon  the  parties 
and  those  claiming  under  them,  without  any  formal  agreement. 
Pickett  V,  Ndsm,  542 

Breach  of  Prohisb  of  marriage.  See  Ck)NTRAeTS,  9,  10.  Damages^ 
4-6.    Evidence,  16. 

BRIPOEa 
See  Highways,  a 

1.  Gh.  187,  Laws  of  1885,  does  not  limit  the  bridges  which  the  coantj 

may  be  required  to  assist  in  building,  to  such  as  cross  streams  of 
water.    State  ex  rel.  Spring  Lake  v.  Pierce  Co.  821 

2.  In  an  action  to  compel  a  county  to  aid  in  building  a  bridge,  the 

judgment  directed  the  issuance  of  a  writ  of  mandamus  com- 
manding the  county  board  to  meet  and  to  levy  the  re<]uired  tax 
upon  the  taxable  property  of  the  county,  without  appointing  anv 
time  for  such  meeting,  and  without  excepting  from  liability  to  such 
taxation  certain  cities  which  were  not  liable  under  the  law.  Held, 
that  the  mandate  of  the  writ  wonld  be  satisfied  if  the  county  bourd 
should  perform  the  duty  required  of  them  at  thetr  first  meeting  after 
service  of  the  writ,  and  should  levy  the  tax  upon  the  taxable 
property  of  the  county  subject  thereto.  Und, 

3.  Under  ch.  187,  Laws  of  1885.  providing  for  county  aid  to  towns  in 

building  bridges  whose  cost  exceeds  one  fourth  of  one  per  cent,  of  all 
the  taxable  property  in  the  town  **  according  to  the  last  equidized 
valuation*"  the  valuation  of  1885  governs  as  to  bridges  autnorised 
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at  the  annual  town  meeting  in  April,  1686,  although  the  county 
board  was  not  called  upon  to  act  in  the  premise?  until 'after  the 
assessment  roll  of  1886  had  been  made.  State  ex  rel.  El  Pkjlso  v. 
Pierce  Co.  837 

BuBDBN  OF  Proof.    Bee  Evidenob,  8.    Instructions  to  Jury,  7. 

Municipal  Corporations,  8.    Railroads^  a 
Carriers.    See  Railroads,  1-5. 

CASES  DISTINPUISHED,  ETa 

1.  Amos  V.  Fond  du  Lac,  46  Wis.  695  (as  to  failure  to  exhaust  remedr 

against  lot^owner  for  injury  by  defective  sidewalk),  distinguished. 
Miner  v.  Fond  du  Lac,  74,  79,  80 

2.  Anderson  v,  Patterson,  64  Wis.  667  (as  to  fraudulent  conveyance), 

distinguished.    Roundyv,  Converse^  5!^ 

8.  Baker  v,  Madison,  62  Wis.  187  (as  to  when  previous  verdict  shows 
damages  to  be  excessive),  distinguished.    Bridge  v.  Oshkosh^   868, 

868 

4.  BeUv.  Plaiteville,  71  Wis.  189  (as  to  authority  of  city  to  let  public 

hall),  followed.    Stone  v,  Oconomowoc,  155,  159 

5.  Bohlman  v.  Q.  B.  &  M.  R.  Co.  40  Wis  167.    See  Na  14. 

6.  Bussian  v.  -Sf.,  L.  8.  A  W.  R,  Co.  56  Wis.  825.    See  No.  9. 

7.  Colder  v.  Keegan,  80  Wis.  126  (as  to  when  land  becomes  taxable), 

distinguished.    Farnham  v.  Sherry,  568,  578 

a  Francis  v.  Evans,  69  Wis.  115.    See  No.  15. 

9«  Fuller  v,  M.  M.  Ins.  Co.  86  Wis.  599;  Sanger  v.  Dun,  47  id.  615  (as 
to  relief  from  instruments  executed  in  ignorance  of  their  contents), 
distinguished;  Schultz  v.  C.  <ft  N.  W.  R.  Co.  44  id.  688,  and  Bufh 
Stan  V.  M.,  L.  S.  &  W.  R.  Co.  56  id.  825,  reaffirmed.  Lusted  v.  C.  tfb 
N.  W.  R.  Co.  898 

10.  Qerman  Bank  v.  Leyser,  50  Wis.  258  (as  to  action  to  set  aside  fraudu- 

lent conveyance  by  decedent),  distinguished.  Andrew  v.  Hinder- 
man,  151 

11.  Hoye  V.  C.  <fc  N.  W.  R.  Co.  (57  Wis.  1  (as  to  negligence  of  person 

crossing  railroad  track),  distinguished.  Schilling  v.  C.,M.  iSt  St.  P. 
R.CO.  260 

12.  Kvammen  v.  Meridean  Hill  Co.  58  Wis.  899  (as  to  evidence),  dis- 

tinguished.   Valley  Lumber  Co.  v.  Smith,  807 

18.  Lau^rencc  v.  State,  50  Wis.  507;  Rounds  v.  State,  57  id.  45  (as  to 

counsel  assisting  district  attorney X  distinguished.    Biemel  v.  State, 

458 

14.  Lumsden  v.  Milwaukee,  8  Wis.  485;  Bohlman  v.  Q.  B.  <Sb  M.  R.  Co. 

40  id.  157  (as  to  taking  of  oath  by  commissioners,  etc.),  distin- 
guished.   State  V,  Hogue,  888 

15.  McLeod  v.  Evans,  66  Wis.  401,  and  Francis  v.  Evans,  69  id.  115  (as 

to  priority  of  payment  from  debtor's  assets),  followed.  BotPers  v. 
Evans,  133,  185 

16.  N.  W.  Iron  Co.  v.  Crane,  66  Wis.  567  (as  to  change  of  venue),  dis- 

tinguished.    Will  of  McCrory,  83,  87 

17.  Plum  V.  Fond  du  Lac.  51  Wis.  893  (as  to  notice  of  injury  from  de- 

fective street,  etc),  distinguislied.    Hiner  v.  Fond  du  Lac,    74,  79 
la  Rounds  V.  State,  57  Wis.  45.    See  No.  la 
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19.  Sanger  v.  Dun,  47  Wit.  615.    See  No.  9. 

20.  Schultz  V.  O,  iSb  N.  W.  R.  Co,  44  Wis.  ($88.    See  No.  9. 

21.  Smith  u  Welch,  10  Wis.  91  (as  to  demand  before  action  against  offi- 

cer for  conversion),  distinguished.     Norwegian  Plow  Co,  r.  Han- 
thorn,  580,589 

23.  Winchester  v,  Stevens  Point,  68  Wis.  850  (as  to  proof  of  title  in  ac- 
tion for  injury  to  land),  distinguished.    Boyington  v.  Squires,  377, 

278 
Cause  of  Action.    See  Action. 
Certainty. 
In  judgment.    See  Rbplbyin,  2. 
In  pleading.    See  Pleading,  1. 
(^RTicmABL    See  Municipal  Corporations,  14. 
Challbnoes  of  jurors.    See  Practice,  2. 

CHANGE  OF  VENUE. 

Though  the  party  applying  for  a  change  of  venue  under  sec.  2625, 
R.  S.,  on  the  ground  of  the  prejudice  of  the  judge,  states  in  his 
alBdavit  that  the  judges  of  certain  other  judicial  circuits  are  also 
prejudiced,  this  is  not  conclusive  of  that  fact,  and  the  place  of 
trial  may  nevertheless  he  changed  to  one  of  such  circuits.  N,  W, 
Iron  Co,  V,  Crane,  66  Wis.  567,  distinguished.    Will  of  McCrory,  88 

Chabgino  the  Jury.    See  iNerrRUcnoNs  to  Jury. 

CHATTEL  MORTGAGES. 

See  Execution,  1,  4,  5. 

The  fact  that  a  chattel  mortgage  authorizes  the  mortgagor  to  sell 
the  goods  and  replace  them  with  others  to  be  paid  for  out  of  the 
proceeds  of  such  sales,  does  not  affect  the  validity  of  the  security, 
there  being  no  agreement  or  understanding  that  ne  may  dispose  of 
the  proceeds  of  the  sales  for  his  own  use  and  benefit  But  the 
attempt  to  extend  the  security  of  the  mortgage  over  the  after- 
acquired  goods  is  probably  unavailing,  except,  perhaps,  as  a  license 
to  seize  such  goods.    Roundy  v.  Converse,  524 

Circuit  Courts.    See  Criminal  Law,  4.  Juekdiction.  Mandamus,  8. 
CmKs.    See  Municipal  Corporations. 
Cognovit.    See  Judgment,  1,  2. 
Comity.    See  Voluntary  Assignment,  1-8. 
Common  Carrirbs.    See  Railroads,  1-5. 
Compensation  for  land  taken.    See  Highways,  5. 
Complaint.    See  Appeal,  7.    Equity,  2,  8.  Insubancs,  1.  Mortgages, 
5,  8.    Municipal  Corporations,  8,  9.    Pleading,  8-6.    Prao 
TicE,  1.    Negugence.   Reference,  8.   Slander,  1.   Suffrage,  4. 
Condition  Precedent. 

To  maintenance  of  action.  See  Contracts,  10.  Estatsb  of  I^sgb- 
DENTS.    Municipal  Corporations.  8,  16. 

To  judgment.    See  Ejectment,  1.  6,  7. 

To  claim  of  exemption.    See  Taxation,  4. 
Confuct  of  Laws.    See  Voluntary  Assignment,  1-8. 
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Ck)NFUSION.     Soe  iNSTBUCnONB  TO  JVBT,  6. 

Ck>N8iJ>BRATioN.    See  Contracts,  4  (1),  6, 8.    iNSTRUcnoiis  to  Juby,  7. 
CoNCTABLE.    See  Replevin,  8. 

OoNSTrnmoNAL  Law.    See  Cbiminal  Law,  4.    EUbgtment,  1.    High- 
ways, 2,  5.    Jurisdiction.    Railroads,  6.    SuirRAGR,  L 
CkvfTEMPT.    See  Appealable  Order. 
Continuance.    See  Plradino,  6. 

CONTRACra 

See  Agency.  Appeal,  18,  15.  Bills  and  Notes.  Boundaries. 
Chattel  Mortgages.  Damages,  4-6.  Deed.  Equity,  6.  Evi- 
dence, 8,  12,  14-16.  Fraudulent  Conveyances.  Fraudulent 
Representations.  Horse  Racing,  1.  Instructions  to  Jury, 
1,  2,  4,  6,  7.  Insurance.  Judgment,  1,  2.  Liens.  Limitation 
OF  Actions.  Master  and  Servant.  Mines  and  Mining.  Mort- 
gages, 1-8.  Municipal  Bonds.  Parent  and  Child.  Partner- 
ship. Pleading,  2,  8.  Railroads,  1-5.  Reference,  8.  Sale 
OF  Chattels.  Suretyship.  Vendor,  etc.  of  Land.  Volun- 
tary Assignment. 

1.  Where  there  is  no  ambiguity  in  the  language  of  a  contract  when 

•applied  to  the  undisputed  facts,  it  is  the  province  of  the  court  to 
interpret  it.    Home  Mut.  Ins.  Co,  v.  Jtoe,  88 

2.  In  construing  a  contract  all  of  its  terms  should  be  considered.    Ja- 

cobs V.  Spalding,  177 

8.  When  the  terms  of  a  contract  are  indefinite,  uncertain,  and  sus- 
ceptible of  two  constructions,  and  by  giving  them  one  construction 
one  of  the  parties  would  be  subjected  to  a  forfeiture,  and  by  giving 
,  them  the  other  no  such  forfeiture  would  be  incurred  and  no  in- 
justice would  be  done  to  the  other  party,  the  contract  should  be  so 
construed  as  not  to  create  the  forfeiture.  Ibid, 

4.  The  first  paragraph  of  a  written  contract  stated  that  in  considera- 
tion of  ^18,000  the  plaintiff  had  sold  a  steamboat  and  certain  real 
estate  to  the  defendants,  the  deeds  thereof  being  executed  on  the 
same  day  as  the  contract  The  second  paragraph  stated  that  the 
plaintiff  had  further  agreed  to  sell  and  convey  certain  other  land 
for  $2,000,  to  be  paid  when  a  deed  of  said  land  could  be  procured 
under  a  proper  order  of  court  for  the  sale  of  the  same ;  that  the 
plaintiff  would  use  due  diligence  in  procuring  the  guardian  of  the 
minor  owner  to  make  application  for  an  order  for  such  sale ;  and 
that  in  the  event  that  such  land,  at  its  offer  at  public  sale  under 
such  order,  should  not  bring  over  $2,000,  the  same  should  be  sold 
to  the  defendants  for  that  sum ;  but  in  case  the  plaintiff  should  fail 
to  make  such  title  good  to  the  defendants  he  should  suffer  no  other 
forfeiture  than  in  the  contract  mentioned.  The  third  paragraph 
provided  for  the  payment  of  $12,000,  and  that  the  defendants  should 
retain  $1,000  until  the  plaintiff  should  cause  to  be  executed  and 
delivered  to  them  a  conveyance  of  the  land  mentioned  in  the  sec- 
ond paragraph,  founded  upon  a  proper  order  of  court;  and  upon 
delivei^  of  such  conveyance  the  defendants  should  pay  to  the 
plaintiff  said  $1,000  as  well  as  the  $2,000  purchase  money  of  said 
land ;  and  if  the  plaintiff  should  entirely  fail  to  cause  said  land  to 
be  conveyed  to  the  defendants,  the  said  $1,000,  part  of  the  $18,000 
first  aforesaid,  should  be  forfeited  to  the  defendants  as  liquidated 
damages  for  such  breach.    The  land  mentioned  in  the  second  para- 
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graph  sold  at  the  public  Rale  for  more  than  $3,000,  and  the  plaintifit 
was  unable  to  purchade  it  for  that  sum.  Nearly  twentv  years 
later  he  brought  this  action  to  recover  the  $1,000  retained  by  the 
defendants.    Held,  on  demurrer: 

(1)  The  contracts  in  the  first  and  second  paragraphs  were  separate 
and  distinct  contracts,  for  separate  and  distinct  considerations ;  and 
the  $1,000  was  retained  not  as  a  part  of  the  conbideration  for  the 
land  mentioned  in  the  second  paragraph,  but  merely  as  security  for 
the  performance  of  the  contract  as  to  such  land. 

(2)  The  contract  for  the  conveyance  of  the  land  mentioned  in  the 
second  paragraph  was  upon  the  condition  that  such  land  oouid  be 
purchased  for  $2,000  at  the  public  sale. 

(8)  Upon  the  demurrer  the  delay  in  .bringing  the  action  shoald 
not  be  considered  as  showing  the  construction  which  the  parties 
themselves  put  upon  the  contract.  Ibid, 

6.  The  parties  had  made  large  profits  out  of  a  successful  comer  of  the 
wheat  market,  and  the  plaintiff's  share  was  left  with  the  defendant 
and  afterwards  investea  by  him  in  a  lard  deal  by  direction  of  ^e 
plaintiff.  Held,  that  the  illegality  of  the  wheat  deal  would  not 
protect  the  defendant  from  accounting  for  the  money.  Wells  v, 
McGeoch,  196 

6.  In  order  to  obtain  possession  of  cattle  which  had  been  distrained  by 
the  plaintiff  while  they  were  doing  damage  to  his  crops.,  the  o.wner 
induced  the  defendants  to  execute  an  undertaking  for  the  return 
of  the  cattle  to  the  plaintiff  or  the  payment  of  the  damages,  etc. 
Held,  that  although  the  proceedings  upon  the  distress  were  tech- 
nically defective  and  the  owner  might  have  maintained  replevin,  yet 
the  restoration  of  the  cattle  to  the  owner  was  a  sufiicient  consider- 
ation for  the  undei-taking.    Saxton  v,  McNair,  459 

T«  The  defendant,  a  carpenter  and  joiner  and  inventor  of  sand-papering 
machines,  sold  bis  interest  in  certain  patents  upon  such  machines 
and  in  the  business  of  a  firm  engaged  in  the  manufacture  and  sale 
thereof.  In  the  contract  of  sale  he  covenanted  that  he  would  not 
thereafter  **  manufacture,  sell,  or  cause  to  be  cold  any  sand-paper- 
ing machines  of  any  description,"  unless  with  the  consent  of  the 
purchaser  of  said  patents,  etc.    Held: 

(1)  The  restriction  upon  the  manufacture  and  sale  of  the  ma- 
chines cannot  be  held  to  be  applicable  only  to  this  state. 

(2)  If  the  defendant  should  invent  and  patent  a  new  sand-paper- 
ing machine,  not  infringing  on  the  patents  sold,  and  should  sell 
the  patent  therefor  to  one  who  should  manufacture  and  sell  ma- 
chines under  it,  he  would  thereby  cause  the  machines  to  be  sold, 
within  the  meaning  of  the  covenant. 

(3)  The  restriction  being  greater  than  is  reasonably  necessary  to 
protect  the  purchaser  in  the  enjoyment  of  the  patents  and  business 
purchased,  and  prohibiting  the  aefendant  from  pursuing  his  trade 
or  profession  of  inventing  sand-papering  machines,  is  void  as 
against  public  policy,  although  it  affects  only  a  single  class  of  ma- 
chines.   Berlin  Machine  Works  v.  Perry,  405 

8.  Parties  can  agree  to  change  or  modify  their  contracts  without  any 

new  consideration.    Ruege  v.  Gates,  634 

9.  Where  the  contract  to  marry  is  conceded,  the  question  of  its  mutu- 

ality need  not  be  submitted  to  the  jury.    Olson  i\  Solveson,        668 

10.  An  absolute  refusal  to  marry  the  plaintiff  obviates  the  necessity  of 
a  formal  demand.  Ibid. 
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C6NTRIBUT0BY  NeGUGBNCB.  See  iNSTRTJCnONS  TO  JURY,  &  MUNIC- 
IPAL Corporations,  12.  Neguoenob.  Railroads,  6,  8.  Street 
Railways.  2. 

Conversion.  See  iNSTRUcfnoNS  to  Jury,  5.  Justices' CoimTS.  Waste. 

Conveyance.  See  Deed.  Equity,  6.  Fraudulent  Conveyances 
Mortqaoes,  1,  8,  6,  7.    Vendor,  ETa  of  Land. 

•*  Corners."    See  Contracts,  5.    Fraudulent  Representations. 

Corporations.  See  Bills  and  Notes,  2-4.  Ejectment,  5.  Equity, 
8.  Insurance,  i,  2.  Municipal  Corporations.  Railroads. 
Street  Railways.    Telegraph  Companies. 

COSTa 

See  Appeal,  2.    Drains,  2, 8. 

In  ecjnitflble  actions  costs  may  be  allowed  or  not  to  any  party,  in  the 
discretion  of  the  court.    Jones  v.  Jones,  518 

Counterclaim.  See  Bills  and  Notes,  1.  Dower.  Pleading,  1. 
Sale  op  Chattels,  1,  2. 

Counties.    See  Bridges.    Highways,  5. 

Court  and  Jury.  See  Contracts,  1,  9.  Criminal  Law,  1,  6-8, 11. 
Damages.  5«  6.  Evidence,  15.  Instructions  to  Jury.  Negli- 
gence.   Practice,  8. 

CRIMINAL  LAW  AND  PRACTICR 
See  Excise  Laws. 

1.  In  a  prosecution  for  murder,  where  the  accused  admits  the  killinfl; 

and  the  only  defense  is  that  it  was  justifiable  homicide,  the  evi- 
dence must  be  very  clearly  in  favor  of  the  accused  to  justify  this 
court  in  setting  aside  a  verdict  a^inst  him  which  has  been  sus- 
tained by  the  trial  court.    Biemel  v.  State,  444 

2.  An  attorney  employed  by  and  expecting  compensation  from  private 

persons  should  not  be  permitted,  even  at  the  request  of  the  district 
attorney,  to  appear  and  aid  in  the  prosecution  of  a  person  charged 
with  a  crime  punishable  by  imprisonment  in  the  state  prison.  Ibid, 

8.  Ch.  854.  Laws  of  1887,  providing  for  the  appointment  of  counsel  to 
assist  tho  district  attorney,  is  applicable  to  the  municipal  court  of 
Milwaukee  county  and  the  judge  thereof.  Ibid. 

4*  The  circuit  court  has  jurisdiction,  under  sec.  4719,  R.  S.,  to  grant  a 
new  trial  in  a  criminal  case  within  the  time  therein  prescribed,  al- 
though, after  a  previous  motion  for  a  new  trial  had  been  denied, 
judgment  was  entered  and  such  judgment  has  been  affirmed  by 
the  supreme  court  on  writ  of  error.  Orton,  J.,  dissents.  State 
ex  rel.  Turner  v.  Circuit  Court,  595 

6.  An  information  for  murder  in  the  first  degree  will  sustain  a  convic- 
tion of  murder  in  the  second  degree.    Chiskie  v.  State,  612 

6w  It  was  not  error  for  the  court  to  state  to  the  jury  that  it  was  con- 
ceded by  tho  prosecution  that  there  was  doubt  as  to  the  sufficiency 
of  the  proof  of  deliberation  and  premeditation  to  sustain  a  verdict 
of  murder  in  the  first  degree,  and  hence  they  did  not  ask  such  a 
verdict,  but  claimed  and  insisted  that  the  evidence  was  sufficient 
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to  warrant  a  verdict  o#  murder  in  the  second  degree;  such  c^hargo 
being  manifeetly  designed  to  prevent  a  verdict  of  murder  in  the 
first  degree,  not  sustainable  by  the  evidence.  IbicL 

7.  It  was  not  error  for  the  court  to  read  to  the  jury  the  statutory  defi- 
nition of  murder  in  the  second  degree,  and  state  that  it  was  plain, 
simple,  and  easily  intelligible,  and  as  well  understood  by  them  as 
by  anv  lawyer ;  that  it  was  so  plain  as  to  need  no  construction ; 
and  that  they  were  simpl}^  to  determine  whether  or  not  the  facts 
proved,  if  any,  came  within  such  definition.  IbidL 

8l  A  charge  that  if  the  jury  did  not  think  the  evidence  had  established 
murder  in  the  sec(md  degree,  as  defined  bv  the  statute,  there  was 
another  section  which  would  authorize  them  to  find  defendant 
guilty  of  manslaughter  in  the  second  degree,  though,  standing 
alone,  it  might  seem  to  intimate  that  the  evidence  was  such  as  to 
authorize  such  finding,  is  not  misleading  or  erroneous  if  followed 
by  explanations  of  what  constitutes  the  lesser  crime,  and  instruc- 
tions to  determine  from  aU  the  evidence  whether  such  crime  was 
committed.  •  Ibid. 

y.  An  information  charging  that  defendants ''did  then  and  there  wil- 
fully, maliciously,  and  feloniously;  assault,  cut.  stab,  and  wound 
one  W.,  with  intent  wilfully,  maliciously,  and  feloniously,  and  with 
malice  aforethought,  him,  the  said  W.,  to  kill  and  murder, **  will 
not  sustain  a  conviction  of  an  assault  with  intent  to  do  great  bodily 
harm,  because  the  averments  do  not  in  form  include  the  lesser 
offense.    State  v.  Yanta,  6C9 

10.  An  information  stating  that  at  a  certain  time  and  place  the  defend- 

ants, to  the  number  of  three  and  more,  "then  and  there  being  to- 
gether, did  then  and  there,  in  a  violent,  unlawful,  and  tumultuous 
manner,  to  the  disturbance  of  the  peace  and  to  the  terror  and  dis- 
turbance of  others  then  and  there  present,  assault/'  etc.,  is  held  to 
charge  an  offense  under  sec.  4511,  R.  S.    State  v.  Dean,  678 

11.  The  evidence  being  conflicting  as  to  whether  a  defendant  charged 

with  riot  did  or  did  not  kick  a  certain  drum,  it  was  error  for  the 
court  to  charge  the  jury,  in  effect,  that  where  two  persons  are  at 
the  same  place,  and  one  swears  that  a  particular  fact  happened, 
and  the  other  that  it  did  not,  the  affirmative  witness  must  be 
believed.  Ibid. 

Cboss-Exahination.    See  Evidencb,  11.    Pbagtics,  8. 

DAMAGES. 

See  DowEB.     Highways,  5.    Insurance,  4.     Pleading,  1.     Rail- 
roads, 5.    Telegraph  Companies,  2. 

1.  The  railroad  car  in  which  the  plaintiff  was  riding  was  derailed,  and 
she  was  thrown  upon  the  floor  and,  while  attempting  to  rise,  was 
again  thrown  backwards  in  a  sitting  position.  She  was  a  large 
woman,  weighing  about  200  pounds.  The  evidence  tended  to  show 
that  she  was  rendered  unconscious  for  a  long  time ;  that  for  several 
months  she  was  quite  helpless,  could  not  be  moved  without  mak- 
ing her  scream,  and  had  frequent  fainting  spells;  that  she  suffered 
from  pain  in  her  spine  and  womb,  and  at  times  from  pain  and 
numbness  in  her  left  arm  and  limb;  and  that  up  to  the  time  of  the 
trial,  about  thirteen  months  after  the  accident,  she  had  been  con- 
fined to  her  bed  most  of  the  time.  The  phvsicians  who  examined 
her  found  a  displacement  and  laceration  of  the  womb,  but  agreed 
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that  these  were  not  caused  by  the  shock  or  fall  in  the  car.  It  did 
not  satisfactorily  appear  that  there  was  aoy  permanent  injury  to 
the  spine.  There  was  evidence  that  the  plaintiff  was  cf(  unchaste 
character.  Held,  that  a  verdict  awarding  $7,000  should  have  been 
set  aside  on  the  ground  that  the  damages  were  excessive.  Abbot 
V.  ToUiver,  64 

fk  The  fact  that  the  (plaintiff  is  of  unchaste  character  may  be  consid- 
ered by  the  jury  in  assessing  compensatory  damages  for  personal 
injuries  caused  by  negligence.  Ibid, 

8.  Where  on  the  first  trial  of  an  action  to  recover  damages  for  personal 
injuries  the  plaintiff  was  prevented  by  the  rulings  of  the  court 
from  fully  presenting  his  case  on  the  question  of  damages,  and  on 
the  second  trial,  had  nearly  two  years  later,  it  was  proved  that  he 
had  not  fully  recovered  from  his  injuries,  a  verdict  on  the  fii*st 
trial  for  $217  should  have  little  weight  in  determining  whether  a 
verdict  on  the  second  trial  for  $1,800  is  excessive.  Baker  r.  Madi- 
son, 63  Wis.  187,  distinguished.     Bridge  v.  Oshkosh,  363 

4w  In  an  action  for  the  breach  of  a  promise  of  marriage,  evidence  of 
the  defendant's  pecuniary  circumstances  is  competent  as  affecting 
the  question  of  damages.     Olson  v,  Solveson,  663 

5.  In  an.  action  for  the  breach  of  a  promise  of  marriage,  the  court  re- 

fused an  instruction  that,  under  the  complaint,  the  plaintiff  was 
simply  entitled  to  compensatory  damages;  but  it  submitted  to  the 
jury  the  question  as  to  what  sum  should  be  given  to  the  plaintiff 
hy  xjoay  of  compensation  for  the  injury  sustained  by  the  breach  of 
the  contract,  charging  them  that  they  were  to  get  at  the  damages 
from  the  evidence,  the  situation  of  the  parties,  what  occurred  be- 
tween them,  their  condition  and  surroundings,  and  then  give  such 
sum  as  in  their  judgment  the  evidence  would  warrant  —  not  an 
unreasonable  or  exorbitant  sum,  but  a  just,  reasonable,  and  fair 
sum.  Held,  that  the  question  of  damages  was  fully  and  fairly 
presented  to  the  jury.  Ibia, 

6.  In  such  a  case  this  court  will  not  interfere  on  the  ground  that  the 

damages  are  excessive,  unless  it  is  made  apparent  that  the  jury 
were  actuated  by  undue  motives.  Ibid, 

Darlington  City  Chabteb.    See  Municipal  Ck^npoRATiONS,  10. 

Debtor  and  Creditor.  See  Aoency.  Appeal,  1.  Bills  and  Notes. 
Chattel  Mortgages.  Contracts,  5.  Equity,  l,  6,  7.  Estates 
OP  Decedents.  Evidence,  1,  12.  Execution.  Fraudulent 
Conveyances.  Fraudulent  Representations.  Instructions 
TO  Jury,  1,  5-7.  Judgment,  1-8.  Liens.  Limitation  op  Ac- 
tions. Mortgages.  Municipal  Bonds.  Partnership.  Pay- 
ment.   Reperbncb,  d,  8!    Suretyship.  Voluntary  Assignment. 

DaoBiT.    See  Fraudulent  Representations. 

DEED. 

See  Equity,  6.    Evidence,  8.    Mortgages,  1,  8,  6,  7.    Vendor,  Era 

OF  Land,  1. 

1.  On  the  day  of  the  date  of  a  deed  the  erantor  and  grantee  named 
therein,  and  the  defendant  and  one  W.  were  together  in  the  office 
of  W.  W.  drew  the  deed  and  also  two  mortgages,  one  on  other 
lands,  to  secure  the  purchase  money.  The  instruments  were 
signed  and  acknowled^d  in  the  presence  of  W.,  and  then  laid  by 
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him  on  a  show-cafie  in  his  offioa  A  discussion  arose  as  to  the  de- 
scription and  title  of  the  land  covered  by  one  of  the  mortgages, 
and  as  to  how  some  one  in  possession  of  the  land  deeded  might 
be  removed.  Finally  the  defendant  took  the  papers  from  the 
show-case,  without  authority  or  objection  from  either  of  the  par- 
ties thereto,  and  said  that  he  would  examine  the  title  and  ascer- 
tain whether  everything  was  all  right.  Afterwards,  when  the 
grantee  demanded  the  deed,  the  defendant  refused  to  give  it  to 
im,  but  offered  to  give  him  back  the  mortgages.  Held,  that  there 
had  been  no  delivery  of  the  deed  sufficient  to  pass  the  title,  and 
that  the  grantee  could  not  maintain  replevin  therefor.  Flannigan 
V,  Qoggina,  28 

2.  It  seeiM  that  if  replevin  will  lie  in  any  case  for  a  deed  in  posseesion 
of  a  stranger,  there  should  be  no  question  as  to  whether  the  deed 
had  been  so  delivered  as  to  be  a  valid  conveyance.  That  question 
should  only  be  tried  in  an  action  to  whidi  the  grantor  is  a  party,  and« 
since  it  involves  the  title  to  land,  cannot  be  tried  in  replevin.  Ibid, 
8.  In  replevin  to  recover  a  deed  its  value  must  be  proved.  IbuL 

Default.    See  Judgment,  3.    Service  op  Summons,  t 

DEPnanoNS.    See  Words  and  Phrases. 

Delay.  See  Ck)NTRAcyTS,  4  (3).  Equtty,  2, 3.  Railroads,  6.  Saub  of 
Chattei^  1.    Telegraph  Ck^MPANiES. 

Deuvery.    See  Bills  and  Notes,  5.    Deed,  1,  2.    EjEcrrMENT,  3. 

Fraudulent  Conveyances,  2. 
Demand.    See  Contracts,  10.    Instructions  to  Jury,  5. 
Demurrer.     See   Contracts,  4(8).     Municipal    Corporations,  9l 

Pleading,  1.    Suffrage,  4. 

Description.    See  Replevin,  2. 

Discretion.  See  Costs.  Horse  Racing,  2.  Municipal  Bonds,  1.  New 
Trial,  1.    Reference,  3. 

Distress.    See  Contracts,  6. 

District  Attorney.    See  Criminal  Law,  2,  8. 

Ditches.    See  Drains. 

Divorce.    See  Execution,  3. 

DOWER. 

.   See  Appeal,  11. 

The  grantee  in  a  conveyance  made  by  the  defendant's  husband, 
just  prior  to  the  marria^,  in  fraud  of  her  dower  rights,  brought 
an  action  to  quiet  the  title  and  bar  the  claim  for  dower.  The  de- 
fendant, by  counterclaim,  asked  to  have  the  conveyance  set  aside 
and  to  recover  dower  and  damages  for  the  withholding  thereof. 
Held,  that  in  such  action  the  court  might  render  a  money  judg- 
ment against  the  plaintiff  for  damages  for  the  withholding  of 
dower,  and  might  also,  with  the  defendant's  consent,  allow  a  groes 
sum  of  money  in  lieu  of  dower.    Jones  v,  JoneSf  613 

DRAINa 

1.  If  one  of  the  commissioners  selected  under  sea  1802,  R  8.,  upon  an 
appeal  from  the  decision  of  town  supervisors  in  relation  to  a  drain. 
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fails  to  appear  and  qualify,  the  remaining  ooromissionera  bare 
no  jurisdiction  of  the  subject  matter  of  the  appeal.  Prichard  v. 
BiaAy,  422 

Sl  If,  by  reason  of  their  want  of  jurisdiction  of  the  subject  matter,  the 
decision  of  the  commissioners  on  such  appeal  is  a  mere  nullity, 
queers  whether  the  appellant  is  liable  upon  his  bond  conditioned  to 
pay  all  costs  arising  from  such  appeal  in  case  the  determination  of 
the  supervisors  shall  not  ji>e  reversed.  If  so  liable,  he  is  not  liable, 
in  such  a  case,  for  the  expenses  incurred  by  the  supervisors  in 
procuring  the  attendance  of  witnesses.  Ibid. 

8.  QwBre,  whether  the  expenses  of  procuring  witnesses  are  in  any 
case  covered  by  the  bond  of  the  appellant  given  under  sec.  1362. 

ELECTIONS. 

See  Slander.    Suffraob. 

An  election  is  not  vitiated  by  the  mere  fact  that  a  considerable  num- 
ber of  the  electors  failed  to  vote.     Verbeck  v.  ScoU,  69 

Bminent  Domain.    See  Highways,  5. 

EJECTMENT. 
See  Estoppel. 

1.  Sec  1,  oh.  805»  Laws  of  1880,  provides  that  in  ejectment  when  the 

plaintiff  is  entitled  to  recover  by  reason  of  a  defect  or  insufficiency 
in  any  tax  deed  under  which  the  defendant  claims,  or  in  the  tax 
proceedings  antecedent  thereto,  unless  the  plaintiff  shall  show  that 
the  land  was  not  liable  to  taxation  for  the  tax  for  which  it  was 
sold,  or  that  the  tax  was  paid  prior  to  the  sale,  or  the  land  was 
redeemed  from  such  sale,  the  court  shall  order  that  the  amount 
for  which  the  land  was  sold,  and  the  cost  of  executing  and  record- 
ing the  tax  deed,  and  the  amount  paid  by  the  defendant  for  taxes 
subsequently  assessed,  with  interest  on  all  such  sums  at  the  rate  of 
twenty-five  per  cent,  per  annum,  shall  be  set  off  against  the  dam- 
ages awarded  to  the  plaintiff;  and  if  there  be  any  excess,  that  the 
pmintiff,  as  a  condition  of  judgment,  shall  pay  the  same  within 
ninety  days,  and  that  in  default  thereof  the  defendant  shall  have 
judgment.    Held: 

(1)  The  act  is  constitutionaL 

(2)  A  judgment  entered  for  the  plaintiff,  without  the  making  of 
such  order  or  p^ment  of  the  sums  required,  is  erroneous  and  will 
be  reversed.     Wis,  Cent  R.  Co,  v.  Comstock,  88 

2.  Lands  granted  to  the  state  in  trust  to  aid  in  the  construction  of  a 

railroad  had  been  fully  earned  by  the  plaintiff  company  and  it  was 
entitled  to  a  patent  therefor  from  the  United  States.  It  had  also 
the  right  to  the  possession  of  the  lands  by  virtue  of  a  patent  or  re- 
lease from  the  state,  made  in  pursuance  of  the  original  grant  and 
evidencing  full  compliance  with  the  terms  thereof.  Held,  that 
although  the  patent  from  the  United  States  had  not  been  issued, 
the  company  might  maintain  ejectment  in  the  courts  of  this  state 
against  persons  making  an  unlawful  claim  to  the  lands  under  a 
tax  deed  fair  on  its  face.  Wis.  Cent.  B,  Co.  v.  Wis.  B.  Land 
Co.  U 
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8.  The  patent  or  release  from  the  state,  made  in  parsuance  of  the  orig- 
inal grant  from  the  United  States,  took  effect  from  the  time  it  was 
sign^,  sealed,  and  recorded,  although  it  was  not  delivered  until 
afterwards.  Ibid. 

4.  Where  a  defendant  in  ejectment  conveys  the  land  in  controversy 

pending  the  suit  to  one  having  full  knowledge  thereof,  although 
no  notice  of  lis  pendens  was  filed,  such  grantee  takes  sabject  to 
the  litigation,  and  can  avail  himself  of  qo  statute  of  limitations 
which  was  not  available  to  such  originid  defendant  Ibid. 

5.  The  defendant  in  ejectment  conveyed  the  land  to  a  corporation  or- 

ganized itfter  the  commencement  of  the  action  and  of  whidi  he 
was  an  incorporator,  a  stockholder,  and  the  first  president.  Held, 
that  the  corporation  must  be  regarded  as  having  received  the  con- 
veyance with  full  knowledge  of  the  pendency  of  the  suit.    Ibid, 

•.  Under  ch.  270,  Laws  of  1874,  in  an  action  of  ejectment  a  finding  by 
the  court  or  jury  that  the  plaintiff  is  entitled  to  recover  by  reason 
of  a  defect  or  insufficiency  of  a  tax  deed  under  which  the  defend- 
ant claims  title,  is  essential  in  order  to  make  payment  by  the 
plaintiff  of  the  taxes  therein  mentioned  a  condition  precedent  to 
judgment  in  his  favor.  And  an  appellate  court  cannot  assume  the 
existence  of  that  fact,  in  order  to  support  a  judgment  for  the  de- 
fendant, where  it  was  never  put  in  issue,  tried,  or  determined. 
Oeisinger  v.  Beyl,  358 

7.  A  plaintiff  in  ejectment  who  established  no  title  to  the  land  cannot 
complain  because  the  judgment  awards  to  the  defendants  the 
possession  of  the  whole  of  the  land  and  not  merely  of  that  part  to 
which  they  proved  title.    Famham  v.  Sherry^  568 

EQUITY. 

See  Appeal,  7,  10, 12.  Contracts,  5.  Cobts.  Estoppel.  Fraudu- 
lent Conveyances.  Jurisdichon.  Mortoagbs.  Municipal 
Bonds,  1.  Municipal  Corporations,  6,  8.  Pleading,  5.  Surety- 
ship. 

1.  Bonds  deposited  with  a  banker  for  safe-keeping  were  by  him  disposed 

of,  and  the  proceeds  went  to  increase  the  assets  of  the  bank  which 
were  shortl}'  afterwards  assigned  bv  him  for  the  benefit  of  cred- 
itors. Held,  that  the  owner  of  the  bonds  had  a  paramount  right 
to  be  first  paid  in  full  out  of  such  assets.  McLeod  v,  Evans,  66 
Wis.  601,  and  Francis  v.  Evans,  69  id.  115,  followed.  Boioers  v, 
Evans,  133 

2.  Where  a  bill  in  equity  discloses  gross  laches  the  court  will,  on  its 

own  motion,  refuse  relief  even  without  such  laches  having  be^i 
pleaded.     Coon  v.  Seymour,  340 

3.  It  would  seem  that  a  delay  of  fifteen  years  after  knowledge  of  the 

entry  of  a  judgment,  before  the  oommenoement  of  an  action  to 
set  it  aside,  would  be  such  gross  laches  as  to  preclude  equitable  in- 
terference. 16td. 

4.  While  plaintiff  was  suffering  from  injuries  received  in  a  collision  on 

the  railroad  of  the  defendant,  the  agent  of  the  latter  procured  him 
to  execute,  in  consideration  of  $50,  a  release  under  seal  of  all  claims 
against  the  defendant  by  reason  of  his  property  being  destroyed  at 
the  time  of  the  collision  and  also  for  personal  injuries  received  at 
that  time.  The  jury  found  that  the  subject  of  a  release  far  the 
injuries  was  not  talked  about  during  the  negotiations,  and  that 
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neither  the  plaintiff  n<n'  the  agent  understood  that  the  release  cov- 
ered the  claim  for  such  injuries.  The  value  of  the  property  de- 
stroyed exceeded  $50.  The  release  was  not  read  to  the  plaintiff 
who  was  dick  in  bed,  and  when  handed  to  him  he  tried  to  read  it 
but  could  not  by  reason  of  dizziness  caused  by  the  injuries  to  his 
face  and  head.  Held,  that  the  release  as  to  the  personal  injuries  was 
not  binding,  and  plaintiff's  ignorance  of  its  contents  was  not,  under 
the  circumstances,  the  result  of  such  negligence  as  would  preclude 
him  from  avoiding  the  release.    Ltisted  v,  C,  <fe  N,  W,  B,  Co,    891 

5.  Equity  will  not  interfere  where  there  is  a  complete  and  adequate 

remedy  at  law.    McMiUen  v.  Mason,  405 

6.  The  legal  title  to  plaintiff's  undivided  interest  in  certain  lands  was 

held  by  one  J.,  who  had  purchased  jointly  with  him,  as  security 
for  moneys  advanced  for  plaintiff  on  such  purchase.  J.  conveyed 
plain tiff^s  interest  and  a  part  of  his  own  to  B.  and  L.,  who  loaned 
to  plaintiff  the  money  wherewith  to  repay  the  advance  made  by  J., 
and  agreed  to  convey  to  the  plaintiff  the  title  to  his  interest  in  the 
lands  when  they  should  receive  from  him,  or  from  the  sale  of  tim- 
ber cut  from  the  land,  the  amount  of  the  loan,  with  interest, 
expenses,  etc.  B.  conveyed  his  interest  to  persons  having  full 
knowledge  of  the  equities,  and  afterwards,  by  conveyances  from 
J.,  L.,  and  the  grantees  of  B.,  the  entire  legal  title  became  vested 
in  the  defendant  corporation,  which,  through  its  officers,  had  like 
knowledge  of  the  equities.  In  an  action  to  have  tl^e  deed  from  J. 
to  B.  and  L.  declared  a  mortgage,  for  an  accounting  for  timber  cut 
and  sold,  etc.,  and  to  compel  a  conveyance  to  plaintiff  of  his  inter- 
est in  the  land,  held: 

(1)  The  relation  between  the  plaintiff  and  B.  and  L.  was,  in  effect, 
that  of  mortgagor  and  mortgagees,  and  the  subsequent  convey- 
ances must  in  equity  be  regarded  as  assignments  of  any  balance 
remaining  unpaid  on  the  mortgage  at  the  times  they  were  respect- 
ively made. 

(2)  Grantees  of  B.  through  whom  the  title  passed  to  the  defend- 
ant company,  and  the  personal  representatives  of  B.,  are  not  neces- 
sarv  parties,  and  there  was  no  error  in  refusing  to  require  them  to 
be  brought  in,    Sioift  v.  State  Lumber  Co,  476 

7.  One  who  held  the  legal  title  to  land  merely  as  security  for  a  debt 

due  him,  conveyed  tne  same  to  his  son  by  deed  absolute  in  form. 
It  was  claimed  that  the  conveyance  was  intended  as  a  trust  for  the 
benefit  of  the  grantee  and  his  brothers.  Heldy  that  the  grantee 
was  at  least  a  trustee  of  an  express  trust,  within  the  meaning  of 
sec.  2607,  R.  S.,  and  his  brothers  need  not  be  joined  as  defendants 
in  an  action  by  the  debtor  to  redeem  the  land  as  from  a  mortgage. 

JWd. 

8.  A  complaint  which  alleges  that  the  plaintiff  is  the  owner  of  certain 

shares  of  stock  in  the  defendant  corporation,  and  that  the  cor- 
poration has  recognized  him  as  such  but  refuses  to  deliver  to  him 
the  certificates  therefor,  states  an  equitable  cause  of  action.  Tan- 
ner V,  Gregory,  490 

ESTATES  OF  DECEDENTS. 

An  administrator  need  not  wait  until  the  deficiency  of  assets  is  judi- 
cially determined  by  the  allowance  of  claims  or  otherwise  before 
bringing  an  action  under  sec.  8832,  R.  S.,  to  recover  property  con- 
veyed by  his  intestate  in  fraud  of  creditors.  He  should  proceed  as 
soon  as  he  is  satisfied  from  the  inventory  that  there  will  be  a  defi- 
ciency.   Andrew  v,  Hinderman,  148 


Digitized  by 


Google 


704  INDEX 

ESTOPPEL. 
See  BouNDABiBS.    Evidencb,  1.    Execution,  4.    Mortgages,  2. 

1.  In  ejectment  for  lands  which  were  taxed  as  the  property  of  the 

plaintiff  company  and  sold  for  nonpayment  of  the  taxes,  the  de- 
fendants who  cloim  title  under  such  tax  sale  are  estopped  from 
claiming  that  the  plaintiff  cannot  recover  because  the  patent  from 
the  United  States  has  not  ret  been  issued  to  it.  Wis,  Cent.  R,  Co. 
V.  Wis.  R  Land  Co.  94 

2.  Where  both  piirties  derive  title  from  the  same  source  the  defendant 

is  estopped  to  deny  that  the  common  grantor  had  title.  Bond  v. 
Carroll,  847 

EVIDENCE.     , 

See  Agency,  1.  Appeal,  1,  13-15.  Change  op  Venue.  Criminal 
Law,  11.  Damages,  2,  4.  Fraudulent  Conveyances,  5,  6.  In- 
structions TO  Jury,  1,  4,  7.  Mandamus,  1.  Mills  and  Mill 
Dams,  1,  Mortgages,  6, 7.  Negugence.  Payment.  Practice, 
1,  8.  Railroads,  3.  Street  Railways,  1.  Vendor,  etc.  op 
Land. 

1.  In  an  action  to  enforce  a  mechanic's  ]ien  for  repairing  a  house  and 
building  a  barn,  the  defendant  admitted  that  she  had  authorized 
the  repairs,  but  claimed  that  the  barn  was  built  without  her 
knowledge  or  consent,  and  there  was  no  direct  proof  that  she  had 
authorized  it  to  be  built.  A  bill  for  the  whole  work  had  been  pre- 
sented to  her,  and  there  was  evidence  that  she  then  told  the 
plaintiff  that  he  must  look  to  the  tenant  for  his  paj  for  the  bam, 
because  she  had  not  authorized  it  to  be  built  and  did  not  want  it. 
Held,  that  the  mere  fact  that  she  received  the  bill  and  retained  it 
for  a  long  time  would  not  warrant  the  inference  that  she  assented 
to  it  or  acknowledged  her  liability  to  pay  for  the  bam.  Engfer  v. 
Roemer,  11 

d.  Where  the  court  had  erroneously  sustained  objections  to  a  lar^ 
number  of  Questions  asked  for  the  purjpose  of  proving  a  certain 
fact,  the  subsequent  withdrawal  of  a  similar  question  which  was 
not  objected  to  does  not  cure  the  error.    Conover  v,  Manke,      108 

8.  Where  there  is  a  direct  coixflict  of  testimony  as  to  the  price  orally 
agreed  to  be  paid  for  property,  evidence  of  its  real  value  at  the 
time  of  the  contract  is  admissible.     Valley  Lumber  Co.  v.  Smithy 

804 

4.  The  petition  on  behalf  of  a  town  for  a  writ  of  mandamus  failed  to 

show  that  the  proceeding  had  been  authorized  by  the  electors. 
On  the  trial,  when  the  town  records  were  offered  in  evidence  to 
show  that  fact,  the  whole  record  was  objected  to  as  incompetent, 
irrelevant,  and  immaterial.  Held,  that  the  objection  was  too 
•   broad  and  general.    State  ex  rel.  El  Paso  v.  Pierce  Co.  327 

5.  Where  personal  injuries  are  the  subject  of  inquiry  and  the  basis  for 

awarding  damages,  evidence  of  complaints  made  by  the  injured 
person  either  to  his  attending  physicians  or  others  is  admissible. 
Bridge  v.  Oshkoah,  868 

6.  In  such  case  a  witness  who  is  not  an  expert,  but  who  is  acauainted 

with  the  injured  person  and  has  seen  him  frequentljr  before  and 
after  the  injury,  may  testify  as  to  any  changes  either  in  his  physi- 
cal or  mental  condition.  Ibid, 

7.  In  an  action  to  recover  damages  for  negligence  in  setting  a  fire  which 

burned  over  vacant  and  uncultivated  land  (and  especially  where 
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oontiauiDg  damage  by  reason  of  reduced  productiveness  is  claimed), 
it  is  incumbent  upon  the  plaintiff  to  prove  his  title.  Reed  v.  C, 
M.  &  SU  P.  IL  Co.  899 

8.  In  such  an  action  a  quitclaim  deed  to  the  plaintiff,  together  with 

oral  testimony  (admitted  without  objection)  that  he  owned  the 
land,  and  evidence  that  through  an  agent  he  gathered  the  crop  of 
cranberries  therefrom,  is  held  to  prove,  pHma  faciei  his  title,  and 
to  cast  upon  the  defendant  the  burden  or  proving  that  the  plaintiff 
was  not  the  owner.  Ibid. 

9.  A  certificate  signed  by  the  chief  clerk  of  the  commissioners  of  the 

public  lands,  and  having  the  seal  of  such  commissioners  affixed,  to 
the  effect  that  at  a  certain  time  a  person  named  purchased  certain 
lands  from  the  state,  and  that  patents  therefor  were  duly  issued  to 
him,  is  not  admissible  in  evidence.  Ibid. 

10.  The  admission  of  incompetent  evidence  to  prove  a  fact  established 

by  other  evidence  which  was  competent,  is  an  immaterial  error. 
Oahkosh  O.  L.  Co,  v.  Qermania  F.  Ins.  Co,  454 

11 .  A  witness  for  the  plaintiff  who  has  testified  on  cross-examination 

that  he  had  seen  a  credit  on  the  plaintiff's  books,  may  be  asked  on 
re-examination  what  was  the  date  of  such  credit.  Norwegian 
Flow  Co.  V,  Hanthom,  529 

12.  The  question  being  whether  a  transfer  of  goods  from  L.  to  the 

plaintiff  was  fraudulent  as  to  other  creditors  of  L.,  evidence  of 
the  consideration  L.  bad  paid  to  his  former  partner  for  the  latter's 
interest  in  tlie  ^oods  is  irrelevant,  in  the  absence  of  evidence  con- 
necting the  plamtiff  with  that  transaction  or  showing  his  knowl- 
edge of  its  particulars.  Ibid, 

VS.  The  rule  that  the  majority  of  equally  credible  witnesses  ought  to 
Ijrevail  is  not  recognized  in  this  state.    Shekey  v,  Eldredge,        538 

14.  Where  one  witness  testifies  that  a  certain  agreement  was  made  and 

another  testifies  as  positively,  and  with  the  same  means  of  knowl- 
edge, that  it  was  not  made,  the  rule  that  positive  testimony  should 
prevail  over  that  which  is  negative  does  not  apply.  Ibid, 

15.  Plaintiffs'  counsel  stated  on  the  trial  that  the  price  they  were  to  pay 

for  certain  feed  was  as  defendant  claimed,  and  such  statement  was 
assented  to  by  one  of  the  plaintiffs  on  the  witness  stand,  but  it  did 
not  clearly  appear  that  the  statement  and  assent  were  intended  to 
be  conclusive,  and  both  parties  afterwards  introduced  evidence  to 
show  what  the  feed  was  worth.  Held,  that  it  was  not  error  to 
submit  the  question  as  to  the  value  or  price  of  the  feed  to  the  jur3r, 
who  might  consider  the  admission,  if , any,  with  the  other  testi- 
mony. Ruegev.  Gates,  '  684 
IG.  In  an  action  for  the  breach  of  a  promise  of  marriage,  where  the  de- 
fendant concedes  the  promise  and  the  refusal  to  marry,  an  error 
in  admitting  improper  evidence  to  prove  such  promise,  even  if  not 
cured  by  striking  out  such  evidence,  will  not  work  a  reversal. 
Olson  V.  Solveson,  6tt3 

Exceptions.    See  Appeal,  8. 

EzcnssiVE  Damages.    See  Damages,  1,  8,  6*. 

EXCISE  LAWS. 

A  Bale  of  intoxicating  liquor  **  in  violation  of  law,"  within  the  mean- 
ing of  sec.  1568,  R.  S.,  is  a  sale  prohibited  by  the  excise  law;  and 
Vol.71  — 45 
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Bales  made  on  Sunday  by  a  licensed  saloon-keeper,  not  being  pro- 
hibited by  that  law,  do  not  render  the  place  in  which  they  are  niade 
a  public  nuisance,  which,  upon  the  conviction  of  the  keeper  thereof, 
may  be  shut  up  and  abated.  State  v,  Wacker,  67:5 

EXECUTION. 

1.  Hie  exemption  of  a  debtor's  stock  in  trade  not  exceeding  ^300  in 

value,  under  subd.  8,  sec.  2962,  R.  S.,  does  not  extend  to  the  pro- 
ceeds of  a  sale  thereof.  Thus,  a  mortgagor  who  made  no  reserva- 
'  tion  of  exemptions  in  a  mortgage  of  his  stock  in  trade,  and  claimed 
none  when  the  property  was  sold  under  the  mortgage,  cannot 
claim  any  exemption  in  the  balance  of  the  proceeds  of  such  sale 
remaining  in  the  hands  of  the  mortgagee  after  payment  of  the 
mortgage  debt.    Eoundy  v.  Converse,  534 

2.  A  writ  of  assistance,  under  sec  8025,  R.  S.,  to  put  the  purchaser  in 

possession  of  land  sold  on  execution  should  not  be  issued  where 
there  is  a  bona  fide  contest  as  to  his  right  to  the  possession  of  the 
land  under  such  sale, —  as  where  the  defendant  in  good  faith  claims 
that  the  premises  were  his  homestead  and  as  such  exempt  from  sale 
on  execution.    Stanley  v,  Sullivan^  585 

8.  A  judgment  in  a  divorce  action  that  the  plaintiff  wife  recover  a  cer- 
tain sum  of  money, —  it  not  being  declared  that  the  same  is  for  ali- 
mony or  in  lieu  of  alimony,  or  that  the  judgment  shall  be  a  lien 
upon  any  of  the  defendant's  real  or  personal  estate, —  is  a  mere 
money  judgment,  and  execution  thereon  cannot  be  levied  on  the 
defendant's  homestead.  IhidL 

4  A  sheriff  who  has  levied  an  execution  subject  to  a  certain  mortf|page, 
and  has  so  stated  in  his  return,  is  estopped  to  question  the  validity 
of  the  mortgage ;  and  he  has  no  right  ii>  such  case  to  take  the  prop- 
erty from  the  possession  of  the  mortgagee.    Mendelson  v,  Ponc^^n, 

591 

5.  If  the  return  of  the  sheriff  in  such  case  is  amendable  it  can  be 
amended  only  upon  proof  that  it  was  made  by  mistake  and  that  it 
is  untrue,  with  due  notice  to  the  parties  interested  in  it,  and  by  the 
court  in  which  it  is  a  part  of  the  record.  Ibid, 

EXBCUTORS  AND  ADMINISTRATORS.     See  ESTATES  OF  DEG2I«NTa. 

Exemption.    See  Execution,  1-3.    Taxation,  1,  4. 

Expert  Testimony.    See  Evidence,  6. 

Fences.    See  Railroads,  6. 

Findings  of  Fact.    See  Appeal,  8,  9,  11, 12.    Ejectment,  8. 

Fire  Insurance.    See  Insurance,  1-5. 

Flow  AGE  of  Land.    See  Mills  and  Mill  Dams. 

Fond  du  Lac  City  Charter.    See  Munictpal  Corporations,  3,  8, 16. 

Foreclosure  by  advertisement.    See  Mortgages,  6. 

Foreign  Insurance  Companies.    See  Insurance,  1. 

Forfeiture.    See  Contractts,  8,  4.    Insurance,  5. 

Fraud.  See  Chattel  Mortgages.  Equity,  4.  Estates  of  Decedents. 
Fraudulent  Conveyances.  Fraudui-ent  Rbpresentation& 
Horse  Racing,  2.  Instruchons  to  Jury,  7.  Mortgages^  8. 
Municipal  Bonds,  2.    Reference,  8. 

Frauds,  Statute  of.  See  Fraudulent  Conveyances.  iNSTRuenoNS 
to  Jury,  7.    Sale  of  ChattelBi  8. 
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FRAUDULENT  CONVEYANCES. 

See  Chattel  MoRTaAGES.    Estates  op  Decedents.    Evidenoe,  12. 
Instructions  to  Jury,  5-7. 

1.  Where  goods  are  sold  or  transferred  in  part  payment  of  a  debt  due 

from  the  vendor  to  the  vendee,  and  the  latter  credits  the  value 
thereof  upon  the  account,  this  is  such  a  payment  for  the  goods  as 
will  take  the  sale  out  of  the  statute  of  frauds  (sec.  2808,  R.  B.). 
Norwegian  Plow  Co.  v,  Hanthom,  629 

2.  It  tcould  aeem  that  although  goods  sold  are  left  in  the  possession  of 

the  vendor,  if  he  gives  a  written  receipt  acknowledging  that  he 
holds  them  subject  to  the  order  of  the  vendee,  this  is  a  sufficient 
delivery  and  acc^tance  to  take  the  sale  out  of  the  statute.  Ibid, 
[8.  Qucere^  whether  a  creditor  who  in  good  faith  takes  the  property  of 
his  debtor  in  payment  or  part  payment  of  an  honest  debt  can  be 
held  to  have  committed  a  fraud  upon  other  creditors  because  he 
may  know  or  believe  that  the  debtor  is  paying  his  debt  to  avoid 
paying  other  creditorp, —  especially  where  the  creditor  only  re- 
ceives goods  which  he  has  sold  the  debtor,  and  the  debt  is  the  pur- 
chase price  of  such  goods.]  Ibid. 

4  The  verdict  of  the  jury  in  this  case  that  a  chattel  mortgage  was  not 
given  in  good  faith  to  secure  an  actual  indebtedness,  but  was  given 
with  intent  to  hinder,  delay,  and  defraud  creditors,  is  held  to  have 
been  clearly  unwarranted  by  the  evidence.    Menddson  v,  Pasckeiit 

591 

5.  The  issue  being  whether  the  sales  of  certain  goods  to  the  plaintiff  and 
to  his  vendor,  N.,  were  fraudulent  as  to  the  creditors  of  N,  and  his 
vendor,  it  was  error  to  admit  evidence  of  representations  made  by 
an  agent  of  N.'s  vendor  to  one  of  the  defendants  from  whom  he 
borrowed  money  in  the  name  of  such  vendor,  regarding  the  finan- 
cial condition  of  his  principal.    Rindskopf  v.  Myers,  689 

G.  The  plaintiff  testified  that  he  borrowed  $2,000  from  his  brother  L^ 
to  pay  for  the  goods  which  the  defendants  claimed  were  trans- 
ferred to  him  in  fraud  of  creditors,  and  a  deposition  of  L.  to  the 
same  effect  was  read.  The  judgment  rolls  in  certain  actions 
against  Ij.  were  then  introduced  by  the  defendants  to  show  that 
L.  was  insolvent  at  the  time  of  the  alleged  loan.  L.  was  not 
asked  whether  these  judgments  had  been  paid  or  satisfied  or  to 
make  any  explanation  in  regard  to  them.  Held,  that  it  was  error 
to  admit  such  judgment  rolls  in  evidence.  Ibid* 

FRAUDULENT  REPRESENTATIONa 

1.  The  parties  were  jointly  interested  in  an  unsuccessful  attempt  to 
corner  the  market  for  lard.  In  arranging  between  themselves  for 
a  settlement  of  their  losses,  the  defendant  overstated  the  amount 
invested  by  himself  in  the  deal,  and  understated  the  amount  in- 
vested by  him  for  the  plaintiff.  Relying  upon  such  statements  the 
plaintiff  paid  more  than  his  share  in  the  settlement  of  the  losses, 
and  also  gave  the  defendant  a  full  release  from  all  claims  and  de- 
mands on  account  of  the  deal.    Held: 

(1)  The  statements  by  the  defendant  were  fraudulent,  whether 
he  knew  them  to  be  untrue  or  made  them  in  ignorance  of  the  real 
facts. 

(2)  Notwithstanding  the  illegality  of  the  attempt  to  comer  the 
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market,  the  plaintiff  may  recover  from  the  defendant  such  a  sum 
as  will  reduce  his  payment  to  the  amount  he  would  have  been  re- 
quired to  pay  on  an  accounting  between  the  parties. 

(3)  The  release,  fraudulently  obtained,  is  no  obstacle  to  such 
recovery.    Wells  v,  McGeodi^  196 

2.  The  plaintiff  had  for  a  long  time  had  joint  transactions  of  great  mag- 
nitude with  the  defendant,  in  whom  he  had  unbounded  confi- 
dence and  to  whom  he  had  trusted  their  entire  management.  The 
business  was  done  by  defendant's  firm  in  Chicago,  but  the  accounts 
were  sent  to  his  Milwaukee  house,  and  the  plaintiff  had  free  access 
to  them.  The  plaintiff  s  share  of  the  profits  had  been  left  with  the 
defendant,  and  were  afterwards  invested  by  him  in  a  lard  deal  by 
direction  of  the  plaintiff.  Held,  that  in  aiTan^ring  for  a  settlement 
of  the  losses  by  such  deal  the  plaintiff  had  »  right  to  rely  upon  the 
defendant's  statement  of  the  amounts  invested  therein  by  himself 
and  for  the  plaintiff.  IbicL 

8.  As  a  result  of  the  unsuccessful  deal  in  lai'd  a  firm  in  which  the  de- 
fendant was  a  partner  failed.  It  was  agreed  between  the  parties 
that  the  capital  stock  of  such  firm  was  not  to  be  considered  a  debt 
of  the  firm  wiiich  the  parties  were  to  assunje  or  endeavor  to  pay. 
Held,  that  sucii  agreement  affected  only  such  capital  as  remained 
a  liability  of  the  firm,  and  in  an  accounting  between  the  parties  of 
their  respective  investments  in  the  deal  the  defendant  was  entitled 
to  be  allowed  his  capital  which  he  had  drawn  out  of  the  firm  and 
invested  in  the  deal.  Ibid, 

Gamino  Contracts.  See  Contracts.  6.  Fraudulent  Repribsbnta- 
TiONs.    lloiLiE  Racing,  1. 

HIGHWAYS. 
See  Municipal  Corporations,  1,  3,  4,  10-13,  15, 16. 

1.  The  fact  that  a  special  act  for  the  laying  out  of  a  state  road  makes 

no  provision  for  giving  notice  to  resident  owners  of  the  time  and 
place  of  meeting  of  the  commissioners  to  locate  the  road,  does  not 
invalidate  the  act,  as  in  such  case  the  provisions  of  the  Revised 
Statutes  apply  and  regulate  the  manner  of  giving  notice.  State  v, 
Hogue,  384 

2.  Nor  is  such  an  act  invalidated  by  the  failure  to  provide  therein  that 

the  commissioners  shall  take  an  oath  before  entering  upon  the  dis- 
charge of  their  duties,  the  legislature  having  power  to  exempt 
**  inferior  officers  "  from  taking  an  oath.  Ibid, 

3.  A  special  act  for  the  laying  out  of  a  state  road  which  will  cross  a 

navigable  river  need  not  make  any  provision  for  building  a  bridge. 

Ibid. 

4;  The  report  of  commissioners  appointed  to  lay  out  a  highway  failed 
to  state  the  width  of  the  highway,  but  the  survey  showed  the  cen- 
tre line  thereof.  Held,  that  this  was  sufficiently  definite  under 
sec.  1264,  R.  S.,  which  provides  that  all  public  highways  shall  he 
not  less  than  four  rods  wide.  Ibid, 

5.  Sec.  1315,  R.  S.,  provides  that  all  damages  occasioned  by  laying 
out  a  stvate  road  shall  be  paid  by  the  several  counties  in  which  it 
may  be  located,  and  that  every  person  claiming  such  damages 
shall  present  his  claim  to  the  county  board,  and  in  case  it  is  disal> 
lowect  may  appeal  to  the  circuit  court.    Ch.  223,  Laws  of  1882, 
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gave  to  the  commiaeioners  appointed  therein  the  same  power  as  to 
awarding  damages  as  is  conferred  by  law  upon  the  county  board. 
Held,  that  this  was  a  sufficient  provision  for  compensation  for  the 
jM-operty  taken.  Ibid, 

Homesteads.    See  Execution,  2,  8.    Mortgages,  8. 

HORSE  RACING. 

1.  The  mere  racing  of  horses  is  not  illegal  or  against  public  policy ;  and 
where  a  premium  or  reward  is  offered  by  a  third  party,  in  good 
faith  and  not  as  a  cover  for  betting,  to  the  winner  in  such  a  race, 
the  latter  may  recover  the  premium  even  though  he  *paid  an  en- 
trance fee  which  went  to  make  up  in  part  such  premium.  Porter 
V,  Day,  296 

0,  Where  the  judges  of  a  horse  race  had  discretionary  power  to  exclude 
a  horse  violating  a  certain  rule  from  further  participation  in  the 
race,  their  decision  allowing  the  horse  to  proceed  after  a  violation 
should  not  be  set  aside  except  upon  clear  proof  of  fraud  affecting 
such  decision.  I&td. 

HuCTAND  AND  Wife.    See  Insutiance,  6,  7.    Vendor,  etc.  op  Land,  2. 

IixEGAL  Contracts.    See  Contracts,  5.    Fraudulent  Representa- 
tions. 

Ixdefintteness. 
In  pleading.    See  Pleading,  1. 
In  judgment.    See  Replevin,  2. 
Information.    See  Criminal  Law,  5,  9,  10. 

Injunction.    See  Appealable  Order.    Municipal  Bonds,  1.    Munic- 
ipal Corporations,  6,  8. 
Insolvency.    See  Fraudulent  Conveyances,  6.    Voluntary  Assign- 
ment, 1-3. 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  6-8,  11.    Damages,  5.    Mili^  and  Mill  Dams,  2. 
Sale  of  Chattels,  3.    Slander,  2.    Street  Railways,  1. 

1.  There  being  a  direct  conflict  in  the  evidence  as  to  whether  the  de- 

fendants objected  to  a  bill  or  account  presented  by  the  plaintiff,  it 
was  error  for  the  court  to  ignore  or  suppress  the  evidence  on  the 
part  of  the  defendants  and  to  charge  the  jury  that  where  no  objec- 
tions are  made  to  a  bill  presented  it  is  prima  facie  evidence  of  the 
correctness  thereof.     Valley  Lumber  Co,  v.  Smith,  304 

2,  One  of  the  defendants  testified  that  at  the  time  of  making  a  con- 

tract he  made  a  memorandum  of  its  terms  in  a  book  kept  for  such 
purposes.  The  memorandum  was  introiluced  in  evidence,  and 
there  was  no  evidence  tending  to  impeach  the  credibility  of  the 
witness  in  respect  thereto.  HeW,  that  it  was  error  for  the  court, 
in  charging  the  jury,  to  cast  suspicion  and  doubt  upon  the  defend- 
ant's testimony  and  to  call  special  attention  to  the  criticisms  of 
plain  tiff  ^s  counsel  upon  the  memorandum.  Ibid. 

8.  Where  a  statement  made  by  one  of  the  defendants  to  the  plaintiff 
was  of  importance  in  determining  the  question  of  contributory 
negligence,  and  the  language  used,  as  testified  to  by  the  plaintiff. 
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might  have  more  than  one  meaning,  it  was  error  for  the  court,  in 
charging  the  jury,  to  say  what  he  supposed  the  defendant  meant. 
Drevis  v.  Woods,  329 

4.  The  trial  court,  in  charging  the  jury  as  to  the  proof  of  mistake  neces- 

sary to  change  the  amount  of  a  promissory  note,  first  instructed 
them  that  "  in  order  tofstablish  a  mistake  the  prool  thereof  must 
be  clear,  satisfactory,  and  convincing,"  but  subsequently  said  that 
the  burden  of  proof  was  upon  the  party  alleging  it  to  establish  the 
mistake,  and  oy  '*  burden  of  proof"  was  simply  meant  that  he 
must  establish  the  fact  **by  a  preponderance  of  the  evvienee.'\  that 
is,  his  evidence  '*  must  be  more  weighty,  convincing,  and  satisfac- 
tory than  the  proof  adduced  by  the  other  party."  Held,  that  the 
chai*ge  was  erroneous,  the  correct  rule  first  stated  being  afterwards 
overrule  and  changed.    Parker  v.  Hull,  80B 

5.  In  an  action  against  a  sheriff  for  the  conversion  of  plaintiff's  goods 

which  had  been  seized  and  sold  by  defendant's  deputy  as  the  prop- 
erty of  a  third  person  in  whose  possession  they  were  found,  an 
instruction  that  if  the  ofiScer  levied  upon  and  sold  the  property  in 
good  faith  the  plaintiff  cannot  recover  unless,  before  the  sale,  he 
aemanded  the  goods  from  the  officer,  is  held  to  have  been  properly 
refused,  the  levying  officer  not  being  the  defendant,  upon  whom 
a  demand  was  made,  and  the  evidence  not  showing  that  the  goods 
in  question  were  so  mingled  with  those  of  said  third  person  as  not 
to  be  readily  separated.  Smith  «>.  Weldi,  10  Wis.  91,  distinguished. 
Norwegian  Plow  Co,  v,  Hanthom,  639 

0.  The  court  having,  at  the  request  of  tile  defendant  and  again  in  the 

general  charge,  instructed  the  jury  that  if  the  sale  in  question  was, 
with  the  knowledge  of  the  vendee,  made  with  intent  to  hinder  or 
delay  or  defraud  trie  creditors  of  the  vendor  it  was  void,  the  omis-. 
sion  of  the  words  **  hinder  or  delay,"  in  calling  attention  to  it 
again,  and  the  use  of  the  expression  "his  creditors  generally," 
without  adding  **  or  any  of  them,"  are  held  not  to  have  been  mis- 
leading. Ibid. 

7.  The  question  being  as  to  the  validity  of  a  sale  of  goods  which  were 

left  in  the  possession  of  the  vendor,  the  court  called  attention  to 
the  fact  that  they  were  so  left,  and,  after  reading  sec.  2310,  R.  3., 
instructed  the  jury  that  under  that  section  the  presumption  was 
that  the  sale  was  fraudulent,  but  that  if  the  vendee  paid  full 
value  for  the  goods  that  fact  would  rebut  the  presumption  of  fraud. 
Held,  that  when  taken  in  connection  witli  the  other  instructions 
given  tnis  instruction  was  not  erroneous  as  giving  the  jury  to  un- 
derstand that  proof  of  a  full  consideration  paid  would  conclusively 
rebut  all  the  evidence  of  fraud  in  the  case.  IbicL 

8.  Where  the  jury  has  just  been  told  that  they  must  determine  what 

is  the  truth  between  the  parties  **  from  all  the  testimony,"  a  charge 
that  they  may  decide  a  question  as  they  think  '*  truth  and  justice 
between  the  parties  require,"  is  not  erroneous  as  instructing  them 
to  determine  what  is  just  rather  than  what  is  according  to  the 
contract  and  the  evidence.    Buege  v,  Qates,  034 

INSURANCE. 
Foreign  Insurance  Companies, 

1.  In  an  action  to  recover  the  penalty  preecribed  by  sec.  1990,  B.  S.,  for 

failure  by  a  foreign  fire  insurance  corporation  to  file  the  annual 
statement  therein  mentioned,  if  the  complaint  undertakes  to  state 
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the  particular  facts  constituting  the  cause  of  action  it  must  state 
all  the  material  facts  necessary  to  constitute  such  cause  of  action, 
including  the  fact  that  the  defendant  company  was  licensed  to  do 
business  in  this  state.  So  hdd  on  appeal  from  a  judgment  ren- 
dered on  default.    State  v.  Citizeru^  ln8.  Co,  411 

Totmi  Insurance  Companies, 
%  An  incubator  building,  erected  on  an  acre  of  ground  leased  for  that 

Eurpose,  and  used  in  carrying  on  the  business  of  hatching  chickens 
y  artificial  means  and  rearing  them  for  the  market,  is  not  a  **  farm 
building  "  within  the  meaning  of  seq.  2,  ch.  421,  I^ws  of  1885,  and 
is  not  insurable  by  a  town  insurance  company.  O'Neill  v.  Pleas- 
ant Prairie  if.  F.  Ins,  Qo.  621 

Fire  Insurance, 

8.  A  policy  covered  a  **  planing-mill  building  ofnd  addition^*  and  "mar 
chinery,  including  shafting,  gearing,  belting,  saws,  tools,  force- 
pump,  and  hose  therein."  The  engine-room,  from  which  the  entire 
motive  power  was  furnished,  was  situated  twenty- two  feet  from 
the  mill  building,  and  was  connected  therewith  by  a  shaft  for  the 
transmission  of  the  power  and  by  a  spout  through  which  shavings 
were  forced  into  the  engine-room.  A  roadway  passed  between  the 
buildings  under  the  shaft  and  spout.  There  was  no  other  addition 
to  th^  mill  building.  Heid^  that  the  policy  covered  the  engine- 
room  and  the  engine  and  other  machinery  therein.  Home  Mut. 
Ins,  Co.  V,  Roe,  83 

4.  Where  several  concurrent  policies  of  insurance  upon  real  property 

have  been  written  with  the  consent  of  the  respective  companies, 
and  the  property  is  wholly  destroyed,  the  aggregate  amount  of 
such  insurance  must,  under  sec.  1948,  R.  S.,  **be  taken  conclu- 
sively to  be  the  true  value  of  the  property  when  insured,  and  the 
true  amount  of  loss  and  measure  of  damages  when  destroyed." 
Oshkosh  O.  L.  Co,  v.  Qermania  F,  Ins,  Co.  454 

5.  Where  the  agent  of  an  insurance  company,  with  knowledge  of  a  for- 

feiture of  the  policy,  continues  to  recognize  its  validity,  and  enters 
into  negotiations  for  a  settlement  of  the  loss,  whereby  the  insured 
incurs  expense  or  trouble,  the  forfeiture  will  be  deemed  waived. 

Ibid. 
Life  Insurance, 

6.  Unless  a  policy  of  life  insurance  points  out  to  whom  the  insurance 

money  shall  be  paid  in  case  the  beneficiary  die  before  the  assured, 
the  appointment  of  the  beneficiary  is  revoked  by  his  death.  This 
rule  is  not  abrogated,  where  the  beneficiary  is  the  wife  of  the 
assured,  by  sec.  2847,  R.  S.  Qiven  v.  Wis,  O.  F.  M.  L.  Ins. 
Co.  647 

7.  The  by-laws  of  a  mutual  benefit  company  provided  that  on  the 

death  of  a  member  **the  person  designated  before  death,  or  his 
widow,  child  or  children,  mother,  sister  or  sisters,"  etc.,  **as  the 
case  may  be,  and  in  the  order  named,**  should  receive  the  insur- 
ance. One  G.,  a  member,  directed  that  his  insurance  be  paid 
to  S.,  his  wife.  S.  died,  and  G.  thereafter  married  the  plaintiff, 
whom  on  his  death  he  left  surviving.  Held,  that  the  appointment 
of  S.  as  beneficiary  was  revoked  by  her  death,  and  the  insurance 
was  payable,  under  the  by-laws,  to  the  plaintiff.  Ibid, 

8.  It  is  not  probable  that  sec.  2347,11.  S.,  was  intended  to  affect  an 

insurance  by  a  purely  benevolent  association  upon  the  life  of  a 
member  for  the  benefit  of  those  dependent  upon  him.  Ibid. 
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IiTTKRBBT.    See  Bills  and  Not&s,  1.    Ejectment,  !• 
iNToxiCATiNa  Liquors.    See  Ex^cisb  Law& 
Joinder  of  parties.    See  Appeal,  15.    Egunrr,  6,  7. 

JUDGMENT. 
By  oonf 6891071. 

1.  Authority  to  confess  judgment  upon  a  debt  not  due  must  be  ji^ven 

in  clear  and  precise  language.    lieid  v,  SouthtoortJi,    .  288 

2.  A  warrant  of  attorney  to  confess  judgment  upon  a  note  "  for  such 

amount  as  may  appear  to  be  unpaid  thereon/^  authorizes  judgment 
to  be  confessed  only  for  the  amount  actually  due.  Ibid, 

By  defaidt.    See  Service  of  Summons. 

8.  The  clerk  has  no  power  under  sec.  2891,  R.  S.,  to  enter  judgment  out 
of  term  when  the  process  is  not  personally  served  on  defendant. 
McConkey  v,  McCraney,  676 

For  less  relief  than  party  is  entitled  to.    See  Appeal,  8. 

In  divorce  action.    See  Execution,  8. 

In  ejectment  —  Condition  precedent    See  E^jbctment,  1,  6,  7. 

In  mandamus  proceedings.    See  Bridges,  2. 

In  replevin.    See  Replevin,  1,  2, 

In  personam,  or  against  town  f    See  Towns. 

Modification:  Additional  judgment.    See  Appeal,  10, 11. 

Vacating.    See  Jurisdiction. 

4.  An  unauthorized  judgment  will  be  presumed  to  affect  substantial 
rights,  and  should  be  set  aside.    Reid  v,  Southworth,  288 

Power  of  OTie  court  over  judgments  of  another.    See  Jurisdiction. 

Appeal —  Waiver  of  right.    See  Appeal,  4 

Affirmance  —  New  trial.    See  Criminal  Law,  4. 

Reversal  on  appeal.  See  Appeal,  1,  7-15.  Ejectment,  1,  6,  7.  Evi- 
dence, 2,  10, 16.    iNSTRucrioNS  TO  Jury.  Practice.  Replevin.  2. 

Action  on  judgment.    See  Limitations  op  Actions,  2. 

Judgm entsas  evidence  of  insolvency.    See  Fraudulent  Convetanobs,  6. 

Judgment  Notes.    See  Judgment,  1,  2. 

JURISDICTION. 

See  Criminal  Law,  4.    Drains,  1^  3. 

A  circuit  court  in  which  a  transcript  of  a  judgment  rendered  by 
the  municipal  court  of  the  city  and  town  of  Ripon  has  been  filed 
and  docketed,  has  no  jurisdiction  of  an  action  to  open  and  set 
aside  such  judgment,  the  said  municipal  court  being  a  court  of 
record,  capable  of  granting  the  necessary  relief.   Coon  v.  Seymour y 

840 
Jurors.    See  Practice,  2. 


Digitized  by 


Google 


INDEX.  713 

JUSTICES'  (X)UETa 

See  Appeal,  14, 16w 

In  an  action  in  justice's  court  for  the  conversion  of  timber  the  com- 
plaint alleged  that  the  title  to  the  land  from  which  the  timber  was 
cut  was  in  the  plaintifiTs  brother,  who  gave  him  license  to  cut  the 
same.  The  answer  denied  the  allegations  of  the  complaint  and  al- 
leged title  to  the  land  in  the  defendant.  Held,  that  the  title  to 
land  came  in  question,  and  the  cause  was  properly  removed  to  the 
circuit  court,  under  sec.  8619,  R  S.    HudoUeston  v,  Johnson,     336 

Justification  of  sureties.    See  Voluntary  Assiqnment,  4. 

Laches.    See  Equity,  2,  3. 

Land  CtoNTRAcr.     See  Agency.     Contracts,  4.    Lqqtation  of  Ao- 

TioNs,  1.    Vendor,  STa  of  Land.    Waste. 
Lands  Sold  for  Taxes.    See  Ejectment,  1,  2,  6.    Taxation.     Tax 

Titles. 
License  to  mine,  eta    See  Mines  and  MiNiNa 
License  Laws.    See  Excise  Laws. 

UENS. 

See  Evidence,  1. 

Qwxre,  whether  an  agreement  by  the  owner  of  land  to  pay  for  work 
done  thereon  without  his  knowledge  or  consent  would  give  the 
right  to  a  lien.    Engfer  v,  JRoenier,  11 

Life  Insurance.    See  Insurance,  6-8. 

LIMITATION  OF  ACTIONa 
See  Ejectment,  4. 

1.  An  action  to  recover  the  purchase  price  of  land,  etc.,  based  upon  a 

contract  under  seal  executed  by  private  persons,  may  be  brought 
at  any  time  within  twenty  years  after  the  cause  of  action  has  ac- 
crued.   R.  S.  sec.  4220.    Jacobs  v,  SpaUHngy  177 

2.  An  action  upon  a  judgment  which  may  be  brought  within  twenty 

years  after  the  cause  of  action  accrued,  under  sec.  4220,  R.  S.,  is 
an  action  to  confirm  and  enforce  the  judgment,  not  an  action  to 
set  aside  and  avoid  it     Coon  v,  Seymour,  840 

Lis  Pendens.    See  Ejectment,  4.    Mortqaoes,  5. 

Live-Stock.    See  Railroads,  1-5. 

Maucb.    See  Slander. 

MANDAMUS. 

See  Bridges,  2.    Evidence,  4. 

1.  The  petition  on  behalf  of  a  town  for  a  writ  of  mandamus  to  compel 
a  county  to  aid  in  buildmg  a  bridge  did  not  show  that  the  officer 
applying  for  the  writ  was  directed  so  to  do  by  the  electors  of  the 
town,  or  that  a  stream  of  water  flowed  through  the  ravine  over 
which  the  bridge  was  to  be  built,  but  such  facts  were  proved  on 
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the  trial  without  objection.  Held,  that  the  petition  might  be 
amended  at  any  time  to  correspond  with  the  proofs,  or  that  the 
variance  might  be  disregarded.  State  ex  rel.  Spring  Lake  v.  Pierce 
Co.  821 

2.  When  the  return  to  an  alternative  writ  of  maiidamua  consists  of 
denials  of  the  material  allegations  in  the  relation,  no  answer  to 
the  return  is  required  to  raise  the  issues.  Ibid, 

8.  Under  sec.  8452,  R.  S.,  and  ch.  292,  Laws  of  1881,  issues  of  fact  in 
an  action  of  mandamus  in  the  Eighth  judicial  circuit  may  be  tried 
at  a  special  term  of  the  court  issuing  the  writ,  held  in  another 
oounty.  Ibid, 

Mabbiaqb.    See  Contracts,  9, 10. 

MARTtnen  WOMEN.     See  InSUBANOE,  7.     VENDOR,  ETC.  OP  LAND,  3. 


MASTER  AND  SERVANT. 
See  Pabent  and  Child. 

1.  When  an  employee  of  mature  years  and  of  ordinary  intelligence  and 

experience  is  directed  to  do  a  temporary  work  outside  of  the  busi- 
ness he  has  engaged  to  do,  and  consents  to  do  such  work,  without 
objection  on  account  of  his  want  of  knowledge,  skill,  or  experience 
in  doing  such  work,  no  negligence  of  the  employer  can  be  predi- 
cated upon  that  state  of  facts  alone.  So  Jieldy  where  the  foretiian 
of  a  gang  of  men  engaged  in  constructing  bridges  and  buildings 
for  a  railroad  company  was  directed  to  take  his  engine  and  men 
and  do  some  switching,  and  undertook  such  work  without  objec- 
tion, and  was  injured  while  personally  making  a  coupling,  l^  rea- 
son of  the  negligence  of  the  engineer  and  a  defect  in  the  coupling 
apparatus  of  which  the  railroad  comimny  was  not  shown  to  nave 
had  knowledge.     Cole  v,  C.  <&  N.  W.  B,  Co,  114 

2.  One  who  at  the  request  of  the  man  in  charge  temporarily  assista  in 

defendant's  work,  not  expecting  any  pay,  is,  for  the  time  being,  a 
servant  of  the  defendant  and  entitlea  to  the  same  protection  as  any 
other  servant.    Johnson  v,  Ashland  Water  Co,  653 

8.  When  the  faihire  to  employ  a  sufficient  number  of  men  to  perform 
a  particular  work  in  a  reasonably  safe  manner  is  the  proximate 
cause  of  an  injury  to  a  servant  engaged  in  such  work,  tne  master 
is  liable  unless  the  servant  may  fairly  be  said  to  have  assumed  the 
risk  incident  to  carrying  on  the  work  with  an  insufficient  number 
of  men.  Ibid. 

4.  The  plaintifif,  when  a  young  girl,  entered  the  home  of  defendant,  a 
stranger  to  her,  as  a  hired  servant  for  a  fixed  period.  For  years 
after  the  expiration. of  that  period  she  continued  to  work  for  him 
without  receiving  other  compensation  than  a  home,  board,  and 
clothing.  Held,  that  in  the  absence  of  any  express  agreement  to 
the  contrary,  the  law  would  imply  a  promise  on  the  part  of  the  de- 
fendant to  pay  her  for  such  services  what  they  were  reasonably 
worth.    McMillan  v.  Page,  655 

Maxims. 
Nodcitur  a  sociis,  82. 
Sic  utere  tuo  ut  alienum  non  Isedas,  279. 
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MILLS  AND  MILL  DAMa 

1.  Proof  of  the  plaintiff's  actual  possession  and  occupancy  of  land  is 
sufficient  prima  facte  proof  of  title  and  ownership  to  enable  bitn 
to  maintain  an  action  to  recover  damages  for  negligence  in  the  use 
of  a  mill-dam  and  water-power  whereby  such  land  was  flowed  and 
injured  and  the  growing  crops  thereon  destroyed  —  such  injuiy 
being  merely  to  the  possession.  Winchester  v,  Stevens  Point,  68 
Wis.  850,  distinguished.    Boyington  v.  Squires,  276 

S.  In  such  an  action  it  is  not  error  for  the  court  to  instruct  the  jury 
that  the  right  of  the  plaintiff  to  the  use  and  enjoyment  of  his  land 
is  equal  to  the  right  of  the  defendant  to  the  use  and  enjoyment  of 
his  dam  and  water-power ;  and  that  the  defendant  may  pass  the 
whole  volume  of  water  running  in  the  stream  at  any  time  through 
his  dam,  but  he  may  not  so  increase  that  volume  from  his  mill- 
pond  as  to  injure  the  lands  of  other  owners  below,  which  otherwise 
would  not  have  been  injured.  Ibid, 

MiLWAXTKEB  MUNICIPAL  Ck>nBT.    See  Criminal  Law,  8. 

MINE9  AND  MINING. 

1.  A  license  to  work  a  new  and  unopened  mine,  granted  by  one  tenant 

in  common,  does  not  confer  any  right  thus  to  mine  without  the 
concurrent  license  of  the  other  tenants  in  comQion.  Tipping  v. 
Bobbins,  607 

2.  Sec.  1647,  R.  S.,  providing  that  no  license  to  a  miner  shall  be  revoca- 

ble after  a  viiluable  discovery  or  prospcK^t  has  been  struck,  does 
not  apply  to  a  license  granted  by  only  one  of  seveiPal  joint  owners 
of  the  land.  Ibid. 

Mistake.    See  Equity,  4.    Instbuctionb  to  Juby,  4.    Mobtoaqes,  2. 

MORTGAGEa 
See  Chattel  Mobtgaoes.    Equity,  6,  7. 

1.  A  trust  deed  of  lands,  given  by  a  railroad  company  to  secure  the 

payment  of  bonds  and  providing  that  if  there  should  be  no  default 
the  estate,  right,  title,  and  interest  of  the  trustees  should  cease,  de- 
termine, and  become  void,  is  held  to  be  in  effect  a  mortgage  and 
to  leave  the  legal  title  in  the  company.  Wis.  Cent.  R.  Co.  v.  Wis. 
R.  Land  Co.  H 

2.  The  plaintiff  owned  as  her  separate  property  a  mortgage  of  land,  ex- 

ecuted by  her  husband.  Without  any  consideration,  and  for  the 
sole  purpose  of  enabling  a  subsequent  mortgagee  to  acauire  a  prior 
lien,  she  executed  a  release  of  her  mortgage,  acknowledMing  full 
payment  and  satisfaction.  The  release  was  not  read  or  explained 
to  her,  and  she  did  not  understand  that  it  was  a  full  release.  Held, 
that  such  release,  though  recorded,  did  not  discharge  the  lien  of 
mortgage  as  against  the  heirs  of  the  moitgagor,  or  estop  the  plaint- 
iff from  showing  that  the  mortgage  had  not  in  fact  been  paid ; 
and  that  the  release  might  be  reformed  so  as  to  make  it  effective 
as  to  the  subsequent  mortgage  only.    Lee  v.  Wagner,  191 

8.  One  C,  having  made  a  homestead  entry  of  land,  assigned  the  same 
and  conveyed  the  land  by  warranty  deed  to  the  defendant,  who 
mortgaged  the  land  to  one  S.,  and  afterwards  gave  second  and 
third  mortgages  to  the  plaintiff.    The  mortgage  to  S.  was  fore- 
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closed,  and  the  plaintiff,  to  save  her  own  mortgages,  purchased  at 
the  foreclosure  sale,  received  the  sheriffs  deed,  and  thereafter  paid 
taxes  on  the  land.-  Subsequently  the  defendant  took  the  land 
from  the  {daintiff  to  work  on  shares,  and,  while  ao  in  possession 
under  the  plaintiff,  made  a  new  homestead  entry  of  the  land,  com- 
muted the  same  by  payment  of  the  government  price,  and  obtained 
title  from  the  United  States,  under  sec.  2301,  R.  8.  <rf  U.  a  Held, 
that  the  mcM'tgages  given  by  the  defendant  were  valid,  and  the 
title  subsequently  acquired  by  him  inured  to  the  benefit  of  the 
plaintiff.    Slpiessv,  Neuberg,  279 

4.  Some  of  the  facts  which  make  such  title  inure  to  the  benefit  of  the 
plaintiff  not  being  of  record,  she  may  maintain  an  equitable  ac- 
tion to  establish  her  right.  Ibid, 

6.  The  filing  of  the  notice  of  the  pendency  of  an  action  to  foreclose  a 
mortgage  is  inoperative  until  the  complaint  is  filed ;  and  judgment 
cannot  be  rendered,  therefore,  until  twenty  days  after  the  filing  of 
the  complaint.    R.  S.  sec.  3187.    Dawson  v.  Mead,  205 

6.  The  printer's  affidavit  of  the  publication  of  the  notice  of  sale  on 
foreclosure  of  a  mortgage  by  advertisement,  with  the  notice  at- 
tached, was  in  evidence,  as  was  also  the  affidavit  of  the  deputy 
sheriff  who  acted  as  auctioneer,  stating  the  time  and  place  of  the 
sale,  the  sum  bid,  and  the  name  of  the  purchaser.  These  affidavits 
were  made  and  recorded  pursuant  to  sees.  8536,  8537,  R.  8.  The 
notice  of  sale  stated  that  it  was  given  by  virtue  and  in  pursuance  of 
a  power  of  sale  contained  in  the  mortgage.  The  sheriff^s  deed  was 
also  in  evidence,  which  recited,  among  other  things,  that  the  mort- 
gage contained  a  power  of  sale,  and  that  the  sale  was  made  pur- 
suant to  such  power.  Held,  sufficient,  in  the  absence  of  evidence 
to  the  contrary,  to  prove  that  the  mortgage  contained  a  power  of 
sale  and  that  the  proceedings  to  foreclose  it  were  regular.  Bond 
V.  Carroll,  847 

[7.  Whether  sec.  4154,  R.  8.,  applies  to  a  sheriff's  deed  given  upon  the 
foreclosure  of  a.mortgage  by  advertisement,  not  determined,  j  Ibid. 

H,  In  an  action  to  cancel  a  mortgage  which  had  been  assigned  to  the 
defendants  and  which  was  a  lien  superior  to  any  claim  of  the 
plaintiff,  a  complaint  showing  that  the  mortgage  was  valid  wheA 
given,  and  not  showing  that  it  had  been  paid  or  anything  which 
should  preclude  the  defendants  from  purchasing  it,  is  held  not  to 
state  a  cause  of  action*    McMiUen  v.  Mason,  405 

MUNICIPAL  BONDS, 

1.  In  this  case  the  refusal  of  the  circuit  court  to  grant  a  preliminary 

injunction  restraining  the  holder  of  municipal  bonds  from  dispos- 
ing of  them  pending  the  action  to  have  them  declared  void,  is  held 
not  to  have  been  an  abuse  of  discretion,  the  facts  entitling  the 
plaintiff  to  such  relief  not  being  clearly  shown.  Verbeck  v,  Scoit,  59 

2.  One  who  buys  municipal  bonds  from  a  bona  fide  purchaser,  is  him- 

self a  bona  fide  purchaser,  notwithstanding  any  prior  knowledge 
on  his  part.  Ibid, 

MUNICIPAL  CORPORATIONS. 

See  Bridges.    Drains.    Highways,  5.    Pleading,  4.    Towns. 

1.  The  provision  in  the  charter  of  the  city  of  Oshkosh  (sec.  82,  subch.  10, 
ch.  183,  Laws  of  1883)  that  the  city  shall  not  be  liable  for  any  dam- 
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ages  arising  out  of  any  street  being  in  a  defective  or  dangerous  con- 
dition, unless  it  be  shown  that  one  of  the  aldermen  of  the  ward  had 
knowledge  thereof,  etc.,  does  not  apply  to  an  obstruction  placed  in 
the  street  by  an  employee  of  the  city  while  repairing  such  street. 
Adams  v.  OshJcoah,  49 

2.  Sec.  204  of  the  Fond  du  Lac  city  charter  (ch.  240,  Laws  of  1879),  re- 
lating to  the  notice  to  be  given  before  an  action  in  tort  can  be 
maintained  against  the  city,  being  at  variance  with  sec.  1339,  R.  S., 
supersedes  that  section,  and  in  an  action  of  that  nature  against 
said  city  the  complaint  must  allege  the  giving  of  the  notice  re- 
quired by  the  charter.  Hum  v.  Fond  du  Lac,  51  Wis.  893,  distin- 
guished.   Hiner  v.  Fond  du  Lac,  74 

8.  Sec.  206  of  said  charter  provides  that  in  case  of  injury  from  the 
defective  or  dangerous  condition  of  a  sidewalk  caused  by  the  neg- 
ligence of  any  person,  such  person  shall  be  primarily  Uable,  and 
the  city  shall  not  be  liable  until  all  legal  remedies  against  him  have 
been  exhaust^.'  Sec.  207  makes  the  obligation  df  lot-owners  to 
keep  the  sidewalks  in  repair  an  absolute  one,  not  dependent  on 
any  notice  from  the  city  authorities.  Held,  that  in  an  action 
against  the  city  where  the  plaintiff  has  proved  the  facts  which 
show  the  primary  liability  of  a  lot-owner,  the  burden  is  upon  him 
to  show  further  that  he  has  exhausted  his  legal  remedies  against 
such  owner.  [Whether  the  latter  fact  is  a  condition  precedent  to 
the  right  to  maintain  the  action,  performance  of  which  must  be 
averred  in  the  complaint,  not  determined.]  Amoa  v.  Fond  du  Lac, 
46  Wis.  695,  distinguished.  Ibid. 

4.  A  sidewalk  had  been  defective  for  several  weeks.  On  the  day  of 
the  injury  it  had  been  repaired  and  new  planks  laid,  but  the  work 
of  spiking  the  planks  down  had  not  been  completed.  The  plaintiff 
was  injured,  in  the  evening,  by  stepping  upon  the  end  of  one  of 
such  loose  planks.  The  case  was  tried  on  the  theory  that  the  pre- 
vious defective  condition  of  the  sidewalk  was  the  proximate  cause 
of  the  injury,  and  on  that  theory  the  jury  found  that  the  injury 
was  caused  by  the  negligence  of  the  city.  There  being  no  claim 
or  pretense  that  any  city  official  had  anything  to  do  with  leaving 
the  new  planks  loose,  or  had  actual  or  constructive  notice  that  they 
were  so  left,  it  is  hdd  that  a  nonsuit  should  have  been  granted. 

Ibid. 

0.  Where  the  city  authorities  are  by  the  charter  given  •'  the  manage- 
ment and  control  of  the  finances  and  of  all  property  of  the  city," 
and  are  charged  with  **  the  government  of  the  city  and  the  exer- 
cise of  its  corporate  powers  and  management  of  its  financial,  pru- 
dential, and  municipal  concerns,"  they  may  lease  a  hall  ow^ned  by 
the  city  to  be  used  for  concerts,  theaters,  and  other  entertainments 
for  which  it  is  adapted.    Bell  v,  PlatteviUe,  139 

6.  It  seems  that  an  action  to  restrain  a  city  from  exercising  powers 

alleged  to  be  in  excess  of  its  corporate  authority  cannot  be  main- 
tained by  citizens  or  tax-payers  whose  private  rights  are  in  no  way 
jeopardized,  and  that  such  actions  should  always  be  in  the  name 
of  the  state  and  prosecuted  by  the  public  authorities.  Ibid, 

7.  The  common  council  of  a  city  had,  by  the  charter,  "the  control  and 

management  of  the  finances  of  the  city  and  of  all  other  property 
thereof,"  and  had  power  to  lease  the  real  estate  of  the  city,  and  to 
prevent  or  license  and  regulate  theatrical  performances,  etc.  Held, 
that  it  might  let  or  use  the  auditorium  of  the  city  hall  for  theat- 
rical and  other  entertainments.  Bell  v.  PlatteviUe,  71  Wis.  189, 
followed.    Stone  v.  Oeanamowoo,  155 
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8.  The  fact  that  Buch  nseof  the  city  hall  lessens  the  profits  derived  by 

a  citizen  and  tax-payer  from  his  own  hall  built  for  similar  purposes, 
gires  him  no  right  to  have  such  use  restrained.  Ibid, 

9.  An  allegation  in  a  complaint  that  the  authorities  of  the  defendant 

city  intended  to  use  certain  property  **  precisely  as  if  the  said  city 
was  a  private  corporation  and  had  erected  the  same  with  its  private 
corporate  funds,"  is  Jield  to  be  a  mere  conclusion  from  the  other 
facts  alleged,  and  not  to  have  been  admitted  by  a  denmrrer.    Ibid. 

10.  Where  the  common  council  of  a  city  is  authorized  to  vacate  or  dis- 

continue streets  it  must  proceed,  if  the  charter  does  not  otherwise 
provide,  in  the  manner  prescribed  by  sec  904,  R.  S.  R.  S.  sec.  927. 
James  v.  Darlington,  173 

11.  The  charter  of  a  city  provided  that  it  should  not  be  liable  for  any 

damages  arising  from  accidents  occasioned  by  reason  of  the  side- 
walks or  streets  being  in  a  defective  or  dangerous  condition,  unless 
one  of  the  officers  of  the  city  had  actual  knowledge  of  tlie  defect 
for  three  days  prior  to  the  accident.  Held,  that  where  officers 
of  the  city  had  actual  knowledge  of  a  dangerous  excavation  in  a 
sidewalk,  and  neglected  to  erect  a  barrier  or  warning  to  prevent 
people  from  falling  therein,  the  city  was  liable  for  the  consequences 
of  such  neglect,  even  though  the  defect  had  existed  but  a  few^ 
hours.     Cantwell  v,  Appleton,  463 

12.  The  fact  that  the  plaintiff  in  broad  daylight  walked  into  an  excava- 

tion extending  across  a  sidewalk  on  the  princioal  thoroughfare  of 
a  city,  there  being  no  barriers  and  no  dirt  or  other  object  upon  the 
sidewalk  to  indicate  the  presence  of  Xhe  excavation,  is  hela  not  to 
be  conclusive  proof  of  contributory  negligence.  Ibid, 

18.  Under  a  city  charter  making  the  **  grading,  graveling,  paving,  plank- 
ing, or  macadamizing  *'  of  any  street  chargeable  to  the  lots  abutting 
thereon,  the  expense  of  raising  a  street  to  the  established  grade 
by  the  construction  of  a  pile  bridge  over  a  ravine  is  not  so  charge- 
able, especially  where  the  charter  further  provides  for  paying  the 
expense  of  building  bridges  by  levying  a  special  tax.  Staie  ex  rei. 
Vaughn  v.  Mayor,  etc  of  Ashland,  503 

14.  Where  the  board  of  public  works  and  common  council  of  a  city 

have  attempted,  without  authority  of  law,  to  charge  upon  private 
property  the  cost  of  building  a  bridge,  their  proceedings  may  be 
reviewed  on  certiorari,  although  the  city  charter  has  provided 
that  an  appeal  shall  be  the  only  remedy  of  the  owner  for  the  re> 
dress  of  any  grievance  he  may  have  by  reason  of  the  making  of  an 
improvement  or  of  the  amount  of  the  cost  thereof  charged  upoa 
his  land.  Ibid, 

15.  Horses  ordinarily  quiet  and  steady,  attached  to  a  wagon,  were  stand- 

ing in  a  public  street,  when  they  became  suddenly  frightened  and 
unmanageable  and  backed  the  wagon  over  a  steep  embankment 
within  the  limits  of  tlie  street,  which  had  negligently  been  left  un- 
guarded by  the  city,  and  the  plaintiff,  who  was  in  the  wagon,  was 
injured.  Held,  that  in  the  absence  of  contributory  negligence  the 
city  is  liable  for  the  injury.  The  frightened  and  unmanageable 
condition  of  the  horses  was  not  such  an  independent  cause  of  the 
injury  as  to  prevent  a  recovery.    OUon  v.  Chippewa  Falls,        658 

16.  The  charter  of  Fond  du  Lac  (sees.  1-8,  subch.  18,  ch.  162,  Laws  of 

1888)  makes  it  the  duty  of  the  lot-owner  to  keep  the  sidewalk  in 
front  of  his  lot  in  a  safe  condition,  and  makes  him  liable  for  all  in- 
juries resulting  to  any  person  from  his  neglect  to  perform  that 
duty.    It  also  provides  that  the  city  shall  not  be  liable  for  any  such 
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injury  until  after  the  injured  party  has  exhausted  his  remedy 
against  the  lot-owner.  Held,  that  these  provisions  of  the  charter 
are  valid,  and  a  person  injured  by  the  negligent  omission  of  a  lot- 
owner  to  keep  a  sidewalk  in  repair  must  first  exhaust  his  remedy 
against  such  lot-owner  before  he  can  maintain  an  action  against 
the  city.    Henker  v.  Fond  du  Lac,  616 

Municipal  Coubts.    See  Criminal  Law,  8.    Jubisdiotion, 

Murder.    See  Criminal  Law,  1,  5-8. 

Mutual  Benefit  Societies.    See  Insurance,  6-8. 

Mutuality.    See  Contracts,  9. 

Navigable  Rivers.    See  Highways,  3. 

NEGLIGENCR 

See  Appeal,  6.  Bills  and  Notes.  5.  Equity,  4.  Master  and  Serv- 
ant, 1,  3.  Mills  and  Mill  Dams.  Municipal  Corporations,  13. 
New  Trial,  1.  Railroads,  7,  8.  Street  Railways.  Telegraph 
Companies. 

In  this  action  to  recover  the  value  of  grain  alleged  to  have  been  burned 
through  defendants'  negligence  while  they  were  threshing  for 
the  piaintilT  with  a  steam-thresher,  it  is  Jveld  that  the  evidence 
does  not  clearly  show  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  permitting  the  defendants  to  continue  threshing 
under  the  circumstances,  and  that  the  question  was  therefore  prop- 
erly submitted  to  the  jury.     Drevis  v.  Woods,  829 

Negotiable  Instrttments.    See  Bills  and  Notes. 

NEW  TRIAL. 
See  Appeal,  6,  6,  9, 11.    Criminal  Law,  4.    Sale  op  Chattem,  8. 

1.  Before  a. case  had  been  placed  on  the  day  calendar,  the  defendant's 

attorney  had  twice  notified  her  to  call  at  his  office  respecting  the 
same.  On  the  day  of  the  trial  he  telephoned  twice  to  ner  place  of 
abode  that  it  was  important  that  he  should  see  her,  and  afterwards 
called  twice  at  such  place  of  abode,  finally  finding  her  there  in 
bed,  dead  drunk.  In  her  absence  a  verdict' was  rendered  against 
her.  Held,  that  there  was  no  abuse  of  discretion  in  denying  a 
motion  to  set  aside  such  verdict  on  the  ground  of  the  negligence 
of  her  attorney.    Falkenberg  v,  Qorman,  8 

2.  The  attorneys  in  a  case  stipulated  that  it  should  be  placed  at  the 

foot  of  the  calendar,  but  with  the  understanding  that  if  reached 
in  its  regular  order  by  a  certain  day  it  should  then  be  tried.  The 
stipulation  was  contrary  to  the  rules  of  the  court.  The  case 
was  reached  on  the  day  mentioned,  and  in  the  absence  of  the  de- 
fendant a  verdict  was  rendered  against  her.  Held,  that  the  mak- 
ing of  the  stipulation  furnished  no  reason  for  setting  aside  the 
verdict.  Hnd, 

Nonsuit.    See  Municipal  Corporations,  4.    Railroads,  8. 

Notice. 
Of  infirmity  in  note.    See  Bills  and  Notes,  8,  4. 
Of  pendency  of  action.    See  Ejectment,  4,  5.    Mortgages,  5. 
Of  equities  m  land.    See  Equity,  6. 
Of  fraud  in  sale.    See  Evidence,  12.    Fraudulent  Convstanobs,  8. 
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Of  meeting  of  commissioners  to  lay  out  state  road.    See   High- 

WAYS,  1. 

To  city,  of  injury,  etc.    See  Municipal  Corporations,  2, 

Of  defects  in  streets,  etc.    See  Municipal  Corporations,  1,  4, 11. 

To  railroad  company  to  furnish  cars.    See  Railroads,  2,  8, 

Of  inability  to  furnish  care.    See  Railroads,  4. 

Of  claim  for  damaf^es  for  delay.    See  Sale  op  Chattels,  h 

Of  tax  sale.  See  Tax  Titles. 
Nuisance.  See  Excise  Laws. 
Oath  of  office.    See  Highways,  2. 

OcoNOMowoo  City  Charter.    See  MumciPAL  Corporations,  7. 
Officers. 

Constable.    See  Replevin,  8. 

County  Treasurer.    See  Tax  Titles. 

District  attorney.    See  Criminal  Law,  2,  8. 

Inspectors  of  elections.    See  Slander.    Suffrage^  8,  4 

School  officers.    See  Suffrage,  sj,  3. 

Sheriff.    See  Instructions  to  Jury,  5. 

Town  supervisore.    See  Towns. 

Opinions.    See  Evu)encb,  6. 
Orders. 

When  appealable.    See  Appealable  Order. 

When  may  be  vacated.    See  Reference,  1. 

OsHKOSH  City  Charter.    See  Municipal  Cokporationb,  1. 

PARENT  AND  CHILD. 

Where  aged  parents  have  been  living  with  a  son  as  members  of  his 
family,  having  all  their  wants  supplied  by  him,  an  agreement  to 
pay  for  services  rendered  by  the  father  during  that  time  should  be 
clearly  shown  in  order  to  charge  the  estate  of  the  son  with  a  oUum 
for  such  services.    Bostivick  v.  Estate  of  Bostwick,  278 

Parties.    See  Appeal,  15.    Ejectment,  2.    Equity,  6,  7.    Municipal 
Corporations,  6.    Towns. 

PARTNERSHIP. 

See  Fraudulent  Representations. 

S.  and  M.  owned  jointly  a  distillerv.  Without  the  knowledge  of  S. 
M.  entered  into  partnership  with  the  plaintiffs  and  furnished  as 
his  capital  in  the  firm  the  said  distillery  for  the  use  of  the  firm, 
and  the  agreed  value  thereof  was  entered  as  his  capital  on  the 
partnership  books.  Afterwards  S.  assented  to  the  agreement  so 
made  by  M.,  and  also  gave  his  consent  to  the  United  States  author- 
ities that  the  property  should  be  used  by  the  firm  for  the  purposeB 
of  a  distillery,  and  subjected  it  to  all  claims  of  the  government 
which  might  grow  out  of  such  use.  The  firm  thereafter  paid  the 
taxes  and  insurance  upon  the  property.  S.  was  refused  admittance 
to  the  firm,  but  M.  agreed  to  divide  with  him  his  share  of  the  prof- 
its of  the  partnership  business.  The  business  of  the  firm  was  un- 
profitable and  was  closed  up.    Held: 

(1)  S.  was  not  a  partner  in  the  firm  so  as  to  render  him  person- 
ally liable  to  the  members  thereof  for  any  part  of  the  losses. 

(2)  As  against  S.  the  entire  beneficial  ownership  of  the  distillery 
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property  mnst  be  deemed  to  have  been  in  M.  when  he  contributed 
it  for  the  use  of  the  firm  and  as  his  capital  tlierein,  and  it  was 
therefore  firm  property  and  is  subject  to  the  payment  of  the  share 
of  the  losses  chargeable  to  M.    Riedeburg  v.  Sehmittt  C44 

Patents. 

0poii  inventiona    See  CoNTRACfTS,  7, 

Of  land.    See  EjBcmfENT,  2,  a 

PAYMENT. 

See  Fraudulent  Conveyances,  1. 

ITpon  the  evidence  in  this  case  (stated  in  the  opinion)  it  is  field  thai 

a  certain  payment  to  the  plaintiff,  claimed  to  have  been  made  bj 

check  payable  to  him  or  bearer,  was  in  fact  made.    T%om  «r 

Smith,  18 

Penalty  for  failure  to  file  statement,  etc    See  Insurance,  1. 

Personal  Property.  See  Bills  and  Notes.  Chattel  Mortoaobsu 
Contracts,  6-7.  DEEt>.  Equity,  I,  8.  Evidence,  12.  Execu- 
tion, 1,  4.  Fraudulent  Conveyances.  iNSTRccnoNS  to  Jury^ 
4-1.  Justices*  Courts.  Municipal  Bonds.  Negligence.  Plead- 
ing, 3.  Railroads,  1-5.  Replevin.  Sale  of  Chattels.  Voir 
untary  Assignment.  8.    Waste,  1. 

Perverse  Verdict.    See  Fraudulent  Conveyances,  4. 
Place  of  Trial.    See  Change  of  Venue.    Mandamus,  8. 
PLATTEvnxs  City  Charter,    See  Municipal  Corporations,  5. 

PLEADINO. 

See  Appeal,  7.  Criminal  liAW,  5,  9, 10.  Equity,  3.  8.  Evidencb,  4. 
Insurance,  l.  Mandamus,  1,  2.  Mortgages,  8.  Municipal 
CoRPORATioxs,  8.  0.  Practice,  1.  Sale  of  Chattels,  1,  8. 
Slander,  1.    Suffrage,  4. 

!•  Where  a  counterclaim  states  the  main  facts  which  would  constitute 
an  affirmative  cause  of  action,  but  does  not  definitely  state  the 
nature  of  the  damages  sustained,  the  remedy  is  by  motion  and  not 
by  demurrer.    Schweiekhart  v,  Stuewe,  1 

B.  In  an  action  by  nn  attorney  to  recover  for  professional  services,  the 
defendant  dented  that  a  part  of  the  services  were  perfoiined  for 
him,  and  omitted  to  set  up  a  payment  which  had  been  made  for 
them.  After  introducinji:  evidence  of  such  payment  he  moved  tb 
amend  his  answer  so  as  to  allege  that  if  it  should  be  found  that  the 
services  in  question  were  performed  for  him  then  the  said  pay- 
ment therefor  had  been  made  to  and  received  by  the  plaintiff. 
The  motion  was  denied.  He/d,  that  the  defendant  should  have 
been  allowed  to  so  amend  his  answer  as  to  obtain  credit  for  the  pay- 
ment, and  that  the  hypothetical  form  of  the  proposed  amendment 
was  not  objectionable.    Thorn  v.  Smithy  18 

8l  In  an  action  upon  a  contract  for  the  sale  and  delivery  of  chattels, 
wliere  the  complaint  alleges  that  the  defendant  refused  to  deliver 
the  property,  to  the  damage  ,of  the  plaintiff  in  a  certain  sum,  it 
need  not  further  allege  the  price  or  value  of  the  property  ml  the 
time  and  place  of  delivery,  or  that  the  plaintiff  could  have  resold 
the  same  at  a  profit.    Opnover  v.  Manke,  108 

-    Vou71— 46 
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•ii  The  plaintiff,  having  been  injured  by  reason  of  a  defective  side- 
walk, filed  with  the  city  clerk  a  claim  for  damages  containing  ail 
the  essential  elements  of  a  good  complaint.  The  claim  not  being 
allowed,  she  appealed  to  the  circuit  court.  Held,  that  there  was 
no  error  in  refusing  to  require  a  formal  complaint  to  be  filed  in 
said  court.     Cantu^l  v.  Appleton,  468 

5.  An  answer  upon  the  merits  is  a  waiver  of  the  objection  that  the 
complaint  does  not  state  an  equitable  cause  of  action.  Tanner  v. 
Gregory,  490 

0.  An  exception  to  the  allowance  of  an  amendment  to  a  complaint  ia 

waived  by  asking  a  continuance  as  the  terms. thereof.    Ruege  v. 

Gates,  634 

PosnrvE  and  negative  testimony.    See  Criminal  Law,  11.    Evidence, 

14. 
Possession.  See  Fraudulent  Ck>NVEYANCES,  3.  Millb  and  Mill  Dams, 

1.    Replevin,  3. 
PosTiNa  notice  of  tax  sale.    See  Tax  TrrLBS, 
PovTER  OP  Attorney.    See  Judgment,  1,  2, 

PRACTICE. 

See  Appeal.  Appealable  Order.  Bridqes.  2.  Chanob  of  Venue. 
Contracts,  1. 4  (8),  9.  Costs.  Criminal  Law.  Damages.  Eject- 
ment, 1, 6.  Equity,  6, 7.  Evidence.  Execution.  Fraudulent 
Conveyances,  5,  6.  Highways.  Instruchons  to  Jury.  Judo- 
ME^.  Justices*  Courts.  Mandamus.  Mills  and  Mill  Dams. 
Mortgages,  5,  6.  Municipal  Bonds,  1.  Municipal  Corporations^ 
6, 9.  New  Trial.  Pleading.  Railroads,  8.  Reference.  Re- 
plevin, 1,  2.  Service  op  Summons.  Suffrage,  4.  Survival  of 
AcnoNs.    Tovras. 

1.  Plaintiffs  counsel  in  opening  the  case  to  the  jury  made  some  re- 

marks to  which  defenaant  objected.  The  court  reserved  its  rulin^^ 
until  the  evidence  was  offered,  and  defendant  excepted.  Evi- 
dence to  substantiate  the  remarks  was  then  introduced  without 
objection,  but  plaintiff's  request  for  leave  to  amend  the  complaint 
to  correspond  with  such  evidence  was,  on  objection  bv  defendant, 
refused  by  the  court.  Held^  that  the  error,  if  any,  dt  not  dedar- 
ing:  the  remarks  of  plaintiff's  counsel  improper,  was  cured  by  tiie 
refusal  of  leave  to  amend  the  complaint,  even  if  there  was  not  a 
waiver  of  the  exception  by  not  objecting  to  the  testimony  of  the 
same  effect    Ruege  v.  Gates,  684 

2.  An  objection  to  proceeding  with  a  trial  on  the  ground  that,  two 

juries  being  out  and  one  juryman  excused,  only  eleven  jmtMv  of 
the  regular  panel  are  left,  cannot  be  sustained.  The  lack  of  jurors 
may  be  supplied  as  provided  in  sec.  2538,  R.  S. :  and  the  per- 
emptory challenges  given  by  sec.  2851  apply  to  a  full  panel  of 
jurors  thus  called,  as  well  as  to  the  regular  panel.  Olson  v.  Solve- 
son,  6fS8 

8.  It  was  not  error  for  the  court  to  announce  that  it  could  not  wait 
until  a  certain  jury  came  in  before  proceeding  with  the  trial;  nor 
to  inquire  the  object  of  a  certain  line  of  cross-examination,  and  to 
state  wherein  it  was  immaterial,  and  to  restrict  the  same;  nor  to 
state  that  it  appeared  in  evidenoe  that  defendant  was  not  a  poor 
man,  where  such  was  the  undisputed  fact,  and  defendant  had  tes- 
tified, in  his  own  behalf,  that  he  was  probably  worth  between  five 
and  six  thousand  dollars.  JIM. 
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4.  Hie  mere  fact  that  the  plaintiff's  counsel,  in  opening  the  case  to  the 
jury,  stated  that  judgment  had  been  taken  in  the  action  by  de- 
fault at  a  former  term,  defendant's  counsel  having  just  before 
^ted  the  same  fact,  is  not  ground  for  reversaL  Ibid, 

Prejudice  of  judge.    See  Change  op  Venue. 

Presumfhons.  See  Evidence.  8.  iNSTRUcnoNS  to  Jury,  7.  Judg- 
ment, 4.    Parent  and  Child.    Railroads,  8. 

PRiNaPAL,  AND  AoENT.    See  Agency. 

Principal  and  Surety.    See  Surbtyshif. 

Printed  Case.    See  Appeal,  2. 

Privilege.    See  Slander,  2. 

Process.    See  Judgment,  8.    Service  of  Summons. 

Promissory  Notes.    See  Bills  and  Notes. 

Proof. 
Of  posting  notice  of  tax  sale.    See  Tax  Tttlbs. 
Of  service.    See  Service  of  Summons. 

Proximate  Cause.  See  Municipal  Corporations,  15.  Railroads,  7. 
Street  Railways,  2. 

PuBUC  Lands.    See  Mortgages,  8.    Taxation,  2-4 

PuBUC  Policy.    See  Contracts,  7.    Fraudulent  Represbntationb. 

Horse  Racing,  1. 
Raging  of  horses.    See  Horse  Racing. 


RAHiROADa 
Carriers, 

1.  A  railroad  company  engaged  in  the  business  of  transporting  live- 

stock and  accustomed  to  furnish  suitable  cars  therefor  upon  rea- 
sonable notice  whenever  it  can  do  so,  and  which  holds  itself  out  to 
the  public  as  such  carrier  for  hire  upon  the  terms  and  conditions 
prescribed  in  a  special  written  contract  with  shippers,  is  a  common 
carrier  of  live-stock  with  such  restrictions  and  limitations  of  its 
common-law  duties  and  liabilities  as  arise  from  the  instincts,  hab- 
its, propensities,  wants,  necessities,  vices,  or  locomotion  of  su<di 
animals,  under  the  contracts  of  carriage.  Aj/res  v.  (7.  <&  N,  W.  R, 
Co.  872 

2.  As  such  common  carrier  the  company  is  bound  to  furnish  suitable 

cars  for  live-stock  upon  reasonable  notice  whenever  it  can  do  so 
with  reasonable  diligence  without  jeopardizing  its  other  business. 

Ibid* 

8.  The  burden  of  showing  that  it  could  not,  in  a  particular  instance, 
with  such  diligence  and  without  jeopardizing  its  other  business, 
have  furnished  cars  at  the  time  ordered  and  upon  the  notice  given 
is  upon  the  railroad  company.  ibid, 

4  Where  a  shipper  makes  application  to  a  railroad  company,  as  such 
common  carrier  of  live-stock,  for  cars  to  be  furnished  at  a  time 
and  station  named,  it  is  the  duty  of  the  company  to  inform  him 
within  a  reasonable  time  if  it  is  unable  to  furnish  such  cars ;  and  if 
it  fails  to  give  such  notice  and  induces  the  shipper  to  believe  that 
tiie  cars  will  be  in  readiness,  and,  reiving  upon  suoh  conduct  of  the 
carrier,  the  shipper  is  present  with  his  live-stock  at  the  time  and 
place  named,  and  no  cars  are  there,  the  company  is  liable  for  dam- 
ages. Ibid, 
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•  i.  In  an  action  against  a  carrier  for  damages  arising  from  delaj  in 
transporting  iive-stock  to  market,  it  appeared  that  the  stock  ar- 
rived on  Friday  evening  in  time  for  the  market  on  Satordaj. 
Held,  that  there  conld  he  no  recovery  for  expense  of  keeping^, 
shrinkage,  or  depreciation  in  value  after  Satarday.  IbuL 

6.  Sec.  1810,  R.  S.,^us  amended  by  eh.  193,  Laws  of  1881,  makes  a  rail- 

road company  absolutely  lialue  for  all  damages  occasioned  br  tte 
failure  to  erect  fences  alona:  its  road  as  therein  required,  and  ex- 
cludes the  defense  of  contributory  negligence;  and  such  act  is  con- 
stitutional. Quackenbush  v.  W.  db  M.  S.  Co.  $3  Wis.  411.  Quack- 
ehbuah  v,  W.  <fr  M.  R,  Co,  473 

Negligence. 

7,  The  complaint  alleged  that  the  defendant  company  had  unnecessarily 

constructed  its  tracks  and  had  for  more  than  ten  years  operated  it^ 
road  along  a  certain  street,  but  had  never  restored  the  street  to  its 
former  condition  of  usefulness;  that  the  tracks  rendered  the  street 
narrow^  unsafe,  and  insufiScient,  and  at  a  certain  point  so  obstructed 
l^ud  narrowed  ft  that  it  was  only  wide  enough  for  one  team :  thai 
by  reason  thereof  the  plaintiff,  while  walking  along  the  street  afc 
tliat  point,  was  rmi  into  and  injured  by  a  team  which,  though 
driven  by  a  careful  driver,  wa^  prancing  and  sheering  ont,  excited 
by  the  passing  along  the  street  of  a  long,  noisy  freight  train ;  and 
that  the  plaintifiF  was  passing  along  the  main  traveled  part  of  the 
street,  away  from  the  sidewalk  which  was  impassable  because  of 
deep  snow-drifts.  Held,  that  the  failure  of  the  defendant  to  restore 
the  street  to  its  former  condition  was  not  the  proximate  cause  of 
the  injury,  and  that  the  complaint  did  not  state  a  cause  of  aeti<xi. 
McCandlese  v.  C.  iSb  N.  W.  R.  Co.  41 

6.  RaintiflTs  intestate  was  killed  upon  the  track  of  the  defendant's  rail- 
road by  a  freight  train  approaching  from  behind  him,  but  which 
he  knew  to  be  due  about  tnat  time,  and  which  could  have  been  seen 
for  a  distance  of  nearlv  half  a  mile.  When  the  train  was  about 
fortv  rods  behind  him  he  was  walking  along  a  pathway  beside  the 
track,  and  when  it  was  within  about  forty  feet  of  him  he  attempted 
to  cross  the  track  without  having  looked  back  or  listened  for  the 
train.  Held,  that  although  there  w*a8  evidence  tending  to  show 
'  tb&t  the  train  was  ruhning  at  an  unlawful  rate  of  speed  and  that 
signals  were  not  given  by  bell  or  whistle,  a  nonsuit  was  properly 
granted  on  the  ground  of  the  contributory  negligence  of  tm  de- 
ceased.   TAYLOB,  J.,  dissents.    Schilling  v.  C,  M.  A  St  P.  R.  Co. 

Lands  granted  to  railroads.    See  Ejectment,  2.    Taxation,  1,  2. 

Sitreet  RaUuxiye.    See  Stkebt  Railways. 

Real  Prowkty.  See  Aofency.  Appeal,  11, 15.  Boundaries.  Con- 
tracts, 4.  Deed.  Dower.  Ejectment.  Eqotty,  6,  7.  EfcroF- 
PBU  Eyidbmob,  7-i>,  £zB(Krf  ion,  2, 8.  Highways.  Insurahqb, 
2-4.    JusTios^  Ck)UBTS.    Liens.    Mills  and  Mill  Damb.    Moras 

AND    MmiNa.      MORTGAOBS.       MUNiaPAL    CORPORATIONS,  5-Q,  13, 

14.    PARTNERsmp.     Taxation.    Tax  Titlb&    Vendor,  etc.  of 

Land.    Waste. 
Recoupment.    See  Sale  op  Chattels,  1,  2.    Ybndor,  sm  op  LaIid^  1. 
R£DEMPTi(»V  from  knortgage.    See  Bqutty,  6»  7. 
Bb-bkamination.    See  Evidence,  11. 
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REFERENCE. 

1.  Though  an  order  denying  a  referenoe  is  alnolute  in  its  termer^  the 

eourt  may  at  any  time  during  the  same  term  vacate  it  and  grant  a 
reference.     Turner  v.  Nachisheim^  *  16 

2.  An  account  which  contains  some  twenty  charges  for  different  kinds 

of  service,  rendered  at  different  times  during  a  period  of  several 
months,  is  a  '*  long  account,"  within  the  meaning  of  sea  2964,  R.  8. 

Ihid. 

%  An  action  to  recover  a  balance  claimed  to  bo  due  upon  a  building, 
contract  and  for  extra  work  and  materials,  but  which,  it  is  alleged, 
has  been  fraudulently  disallowed  by  the  superintendent — who, 
by  the  terms  of  the  contract,  was  constituted  sole  arbitrator  to  de- 
termine conclusively  all  matters  pertaining  to  the  contract,  includ- 
ing the  amount  to  be  allowed  for  extra  vi'ork  and  materials, —  is  an 
action  ex  contractu,  and  if  it  involves  the  examination  of  a  long 
account  all  the  issues  therein,  including  that  of  fraud,  may  be  re- 
ferred in  the  discretion  of  tha  trial  court.  Littl^ohn  v.  Begenfs  o/ 
University,  4ift 

REFORMATION  of  written  instrument    See  iNSTRUoruHra  to  Jury,  4. 

MORTaAOES,  2. 
RSIAASE.      See     EqUITT,    4.       FRAUDULSMT     RBPREOEMTATIOlfS,    1  (8X 
MORTOAOSS,  2.      SURBTYSHIP. 

Rdcoyal  of  cause.    See  Justices'  Courts. 


REPLEVIN. 

See  Deed. 

1.  The  verdict  and  judgment  in  replevin  must  determme  the  right  to 
the  possession  of  all  the  property  involved,  even  though  a  part 
thereof  was  not  taken  from  the  defendant  and  the  answer  did  not 
claim  a  return  of  the  property.    Carrier  v.  Carrier,  111 

H.  Where  the  judgment  in  replevin  is  for  the  recovery  of  five  of  six 
horses  and  one  of  two  wagons  claimed,  a  failure  sufficiently  to  iden- 
tify those  not  recovered  is  probably  sufficient  ground  for  a  reversal. 

IbidL 

S.  Csttle  in  the  possession  of  a  constable  under  an  attachment  were  re- 
plevied by  the  owner.  After  the  constable  had  given  an  under- 
taking which  entitled  him  to  have  the  cattle  returaed  to  him,  the 
replevin  suit  was  dismissed,  but  the  cattle  were  never  actually 
returned  to  the  possession  of  the  constable,  and  he  afterwards  dis- 
claimed such  possession  and  refused  to  accept  the  delivery  of  the 
cattle  upon  any  condition.  Held,  that  the  owner  could  not  main- 
tain a  second  action  of  replevin  against  the  constable.  McHwih  t>. 
Robinson,  565 

RasTRAiKT  of  trade.    See  CoNTRACfTS,  7. 

BaruRN  of  sheriff.    See  Execution,  4, 5. 

Return  to  alternative  writ    See  Mandamus,  2. 

Revocation  of  license.    See  Minks  and  Mining,  2. 

Reversal  of  Judgment.    See  JuDansNT,  Beversal 

Riot.    See  Criminal  Law,  10,  11. 

RiPON  Municipal  Court.    See  JuRiSDicfnoN. 
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RivEBS.    See  Highways,  8.    Mills  Ain>  Mill  Dahb. 
Rttles  of  Court. 
Circuit  Court  Rule,  XXXII  (Life  estates,  etc.)>  523. 

SALE  "of  chattels. 
See  Fbaudulent  Conveyances.    Municipal  Bonds.    PLBADma,  8. 

1.  In  an  action  for  the  contract  price  of  building  materials,  the  defend- 

ant may  counterclaim  for  damages  on  account  of  delay  in  the  de- 
livery and  a  failure  to  deliver  a  part  of  the  quantity  contracted  for, 
even  though  he  received  and  used  what  was  delivered  without 
objection  or  notice  that  he  would  claim  damages.  Sehweiekhart 
V.  Stuewe,  ,  1 

2.  In  such  case,  where  the  counterclaim  alleges  that  the  defendant  re- 

quested and  ordered  the  delivery  of  the  materials  under  the  con- 
tract, it  need  not  allege  that  he  was  ready  and  willing  to  receive 
and  pay  for  them.  IbicL 

3.  In  an  action  to  recover  |200,  the  price  of  a  harvester,  there  was  evi- 

dence of  a  parol  contract  that  defendant  would  accept  the  machine 
if,  in  a  fiela  trial,  the  judges  should  decide  in  its  favor.  The  court 
instructed  the  jury  that  this  evidence  was  of  no  consequence,  ex- 
cept as  it  might  aid  them  in  determining  whether  defendant  did 
accept  the  machine,  and  that  they  had  a  right  to  take  it  into  con- 
sideration only  for  the  purpose  of  determining  that  question.  HM, 
that  an  order' granting  a  new  trial  because  the  court  failed  to  in- 
struct the  jury  that  such  promise  did  not  constitute  an  acceptance 
and  that  defendant  could  refuse  to  take  the  machine  notwithstand- 
ing the  promise,  must  be  reversed  because  the  charge  given 
covered  the  ground.    Walter  A.  Wood  R»  <fc  Jf.  M,  Co,  v.  Stenel,  71 

4.  Plaintiff  agreed  to  furnish  to  T..  a  contractor,  the  iron  work  for  cer- 

tain buildings,  according  to  the  plans  and  specifications  of  the 
architect.  The  specifications  were  a  part  of  the  contract  for  the 
construction  of  the  buildings,  and  provided  that  all  materials  used 
should  be  subject  to  the  approval  of  the  architect  and  superintend- 
ent. The  contract  provided  that  T.  should  be  paid  for  his  work  as 
it  progressed,  at  a  certain  rate,  upon  estimates  made  by  the  super- 
intendent, but  that  no  material  should  be  estimated  or  paid  for 
until  used  in  the  permanent  construction  of  the  buildings.  After 
the  buildings  were  partly  constructed,  the  contract  was  declared 
forfeited  for  nonperformance,  and  the  defendants  entered  into  a 
contract  to  complete  the  buildings.  Certain  iron  beams  which  had 
theretofore  been  furnished  by  plaintiff  to  T.,  but  which  had  not 
been  accepted  or  approved  by  the  superintendent,  were  used  by 
the  defendants  in  completing  the  buildings,  and  were  then  ac- 
cepted, and  the  defendants  were  paid  therefor.  Held,  that  the 
specifications  of  the  original  building  contract  became  a  part  of  the 
agreement  between  the  plaintiff  and  T. ;  that  the  title  to  the  iron 
work  remained  in  the  plaintiff  until  the  same  was  used  in  the 
building  and  accepted ;  and  that  the  defendants  are  therefore  lia- 
ble to  the  plaintiff  for  the  beams  used  by  them.  Bayley  v.  An^ 
derscn,  417 

Sale  op  Lands.  See  Agency.  Contracts,  4  Deed.  Ejectment, 
4.  5.  Equity,  6.  Limitation  of  AcnoNS,  1.  Mobtqages,  6,  7. 
Tax  Titles.    Vendor,  etc.  of  Land. 

Satisfaction  of  mortgage.    See  Mortgages,  2. 

Schools.    See  Suffrage,  2,  8. 
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SERVICE  OF  SUMMONS. 
See  JuDaMBNT,  8. 

1.  Where  the  proof  of  service  by  a  person  other  than  the.  sheriff  does 

not  show  that  a  copj  of  the  summons  was  left  with^  as  well  as  deliv- 
ered to,  the  defendant  (sec.  2642,  H.  S.)»  the  court  acquires  no  ju- 
risdiction to  render  judgment  bj  default.     Wilkinson  v.  Baylw, 

2,  Leaving  a  summons  with  defendant's  foreman  and  informing  him 

of  the  contents  thereof,  where  such  foreman  is  not  a  memper  of 
defendant's  family  nor  at  his  usual  place  of  abode,  is  not  a  valid 
service  under  subd.  4,  sec.  2636,  R.  S.    MeConkey  v.  McCraney, 

676 
Sheriff.    See  Instructions  to  Jury,  5. 

Sidewalks.    See  Municipal  Corporations,  3,  4,  11,  12,  16.    Plead- 
INO,  4. 

SLANDER. 

1.  In  an  action  for  slander  the  complaint  alleged  that  the  defeudant 

falsely  and  maliciously  smke  of  the  plaintiff,  an  election  inspector, 
ihe  following  words:  **He  counted  four  votes  which  were  cast  for 
K,  for  B.,  for  sheriff.  .  .  .  It  is  true;  there  is  no  doubt  about 
it.  There  was  a  man  standing  looking  right  over  [plaintiff's] 
shoulder,  and  saw  him  do  it.  It  is  a  swmdle ; "  and  that  the  de- 
fendant thereby  falselv  and  maliciously  charged  the  plaintiff  with 
having  knowingly  violated  the  provisions  of  the  law  governiug  the 
duties  of  inspectors  of  election.  Ife/d,  that  the  language  used 
might  fairly  oe  construed  as  charging  a  wilful  and  fraudulent 
miscount,  not  a  mere  mistake,  aud  that  the  complaint  therefore 
stated  a  cause  of  action.    Ellsworth  v,  Hayes,  427 

2.  In  such  a  case,  there  being  no  evidence  which  would  justify  the 

jury  in  finding  that  the  defendant  honestly  and  in  good  faith  made 
such  statements  for  the  purpose  of  having  a  recount  of  the  votes 
under  the  provisions  of  ch.  464,  Laws  of  1885,  instructions  to  the 
effect  that  if  they  were  made  for  such  purpose,  without  malice, 
the  plaintiff  cannot  recover,  were  properly  refused.  IbicL 

Statute  of  Frauds.    See  Fraudulent  Conveyances.    iNSTRUcnoNS 
TO  Jury,  7.    Sale  of  Chattei^,  3. 

Statute  of  Limitations.    See  Ejectment,  4.    Limitation  of  Actions. 

Statutes. 

Constitutionality.  See  CRDfiNAL  Law,  4.  Ejectment,  1.  High- 
ways.   Railroads,  6.    Suffrage.  1. 

Construction.  See  Bridges,  1,  8.  Change  of  Venue.  Criminal 
Law,  3.  4,  10.  Drains,  1,  3.  Ejectment,  1.  6.  Equity.  7.  Es- 
tates of  Decedents.  Excise  Laws.  Execution,  1.  Highways, 
1,  4.  Instructions  to  Jury,  7.  Insurance,  1,  2,  4,  6,  8.  Judg^ 
MENT,  3.  Justices'  Courts.  Limitation  of  Actions.  Man- 
damus. 3.  Mines  and  Mining,  2.  Mortgages,  5-7.  Municipal 
Corporations,  1-3,  5.  7,  10,  11, 13,  14,  16.  Practice,  2.  Rail- 
roads, 6.  Reference,  2,  8.  Service  of  Summons.  Suffrage, 
1,  2.  Survival  of  Actions.  Taxation,  1,  4.  Tax  Titles. 
Telegraph  Companies.    Voluntary  Assignment,  2,  4* 
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STATUTES  OITm>,  Eia 


CJONSTITUnON  OF  WiSOOIJIBIN. 

Art  m,  sec.  1  -  -  239, 245 
"  III,  *•  l,aub(L4  -  244 
"  IV,  ••  2$  -  -  -  888 
"  VII,  "  8  -  -  -  507 
*•     Xn 244 

Session  Laws. 

1849.  Ch.  187  -       -       -       -    246 

1861.  ••    105  -        .  569,  572-8.  575 

1861.  "    105.  sea     1      -        578-5 

1861.  "    105,   "       2      -         574-5 

1861.  "    105,   "       8        669.  574-5 

1866.  P.  &  L.  Cni.  814.  sec.  21      91 

1866.  **          "    863.    **    23      91 

1868.  "         "     59.  subch. 

18.  sec.  11     -       -       .       -      79 

1872.  Ch.  127.  sec.    3      -       -    676 

1874.  *•    179,   "     19      -        -    674 

1874.  ••    270.-       -       .     858,861 

1876.  "  818,  tit  XV  -   -  249 

1877.  "  21.  sec.  1  -  89,  91 
1877.  **  21,  *•  4  -  91,  92 
1877.  "  80.  subch.  6,  sec.  1, 

subd.  26   -   -   -   -  174 

1879.  Ch.  59,  sec.  10   -   -  249 

1879.  «*  239.  subch.  1,  sec.  1  158 
1879.  "  289,   "   4,  "  3, 

subd.  1,  2,  5, 13  -   -   -  158 

1879.  Ch.  240  -   -   -   -  619 


Sbssion  Laws— cod. 

1885.  Ch.  464  -  -  -  '128,  436 
1887.  •*  123.  sec.  15  -  -  249 
1887.  "  127,  subch.  8,  sea  8  506 
1887.  "  127,  •*  11,  •*  2  505 
1887.  "  127.   •'   11,  sees. 

4.  9,  10  -  -  -  -  506 
1887.  "  217  .  -  -  -  625 
1887.  "  280  -  -  .  75.  82 
1887.  "  854  .  444,  447-8,  451, 

458-4 

Revised  Statutes  of  1839. 

Page  377,  sea  6       -       -       -    697 

Revised  Statutes  of  1849. 
Oh.     149,  sec.  6       -       -       -    697 

Revised  Statutes  of  185S. 
Ch.    180,  sec.  6       -       -       -    597 

Revised  Statutes  of  1878. 


1879. 
1879. 
1879. 
1880. 
1880. 

1.3 
1880. 

17 
1880. 
1880. 
1881. 
1881. 
1881. 
1882. 


240,  sec.  204  -  74,  78.  79 
240.  sees.  206,  207  74.  79 


25G.  sec.  2 
18  -   -   -   . 
83,  subch.  1,  sees. 


453 

104 

142 


1882. 
1883. 

1^ 
1883. 

82 
1885. 
1885. 
1885. 
1885. 
1885. 


83,      "       4,    sec. 
143 

805,  sea  1  88,  90,  92,  94 
80!).  sees.  2,  8  -  -  106 
91  -  -  .  -143 
193  .  -  -  473.474 
293  -  .  .  821,  835 
133,  sea  18  -  -  249 
223  -  884.  386-7.  391 

273  -        •        -        -    245 
153,  subdi.  18,  sees. 

-    616,619 
183,      "     10,    sec. 

49,  51 
171  •  -  •  46,48 
187  -  821,  328-4,  836-8 
211  -  239.244,248,254 
421,  sec.  2  -  631-2 
441,  subch.  5,  sec.  27  467 


Sections 

Section 

Sections 
<< 

Section 

Sections 

Section 


Sections 

Section 
<< 

Sections 
«• 

Section 


Sections 
Section 
Sections 
Section 


Sections 
«« 

Section 

tt 

Sections 


28, 83     - 
220   . 
424-433     - 
663,  669,  670 
703    - 
750,754    - 
753    -        - 
773    - 
781    -        - 
895-904     - 
904   -        . 
927    - 
943,943    - 

1034,  1035  - 

1043    - 

1130    - 

1165    - 

1176   - 

1264    - 

1803   - 

1812.  1813  - 

1315    - 

1330.  1331  - 

1339   - 

1363   - 

1363    - 

1548-1569  (ch. 

1549,  1558  - 

15(i3   - 

1564   - 

1647   - 

1693-1703  (cb. 


-  -    254 

-  103 
.    252 

-  249 

-  252 

-  -    447 

-  446 

-  -    427 

-  422. 487 

175-6 

173-6 

173,  175-6 

-  -    143 

-  108 

-  103 

-  95,  105-6 

-  -      98 

-  -    109 

-  884,389 


-  884.890 
.    414 

-  74,  78.  79 

-  422,426 
.    425 

66)       .    674 

-  -    675 
672-5,  677-8 

-  676 
507,  508,  510 
80)        855-6 
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STATUTES  CTTBD,  Em-^ec^ 

Bkvised  Statutes  of  t878  — con. 

Revised  Statutes  of 

1878  — con. 

Section 

1695  .       - 

-       -    486 

Section  8077   -       - 

•     103, 576 

<< 

1779   .       - 

-       -    802 

8079   .       - 

-       .    103 

Sections  179^1864  (ck  87)     -     44 

"       8103   .       • 

•       *    533 

Section 

1810  .       . 

-     472,474 

Sections  8119-8131  • 

•         r     533 

t4 

1836   -       - 

.       .      45 

Section  8187   - 

107,395-6 

tt 

1920   .      411, 

412,  414,  416 

"       a336  .       - 

.       -    148 

tt 

1948   .       . 

-    455.457 

"        8295   .       . 

.       .    414 

<« 

1954   -       . 

-    412,415 

"        8453   .       . 

-     881,835 

Section8  2164,  2t65- 

.       -    523 

8514   -       . 

-       -    533 

»« 

2175,  2176  - 

-       -    520 

"        8533   .       • 

-       -    849 

•Section 

2308   -       - 

-     529.533 

Sections  8536,  3587- 

847-8 

«< 

2810   -*      - 

-     680,536 

Section  3619   - 

886-7 

« 

2347   .       - 

-     547,553 

3759   .       - 

-       -    566 

u 

2538   -        • 

.     663,665 

3833   .       . 

-148-9,151 

it 

2600   .        - 

.       -    101 

Sections  3835,  8836^ 

.       -    150 

•• 

2607    -       - 

-    477.488 

Section  3885   - 

:   :X 

«« 

2625    .        - 

.  88,  85,  86 

"       4086   -       . 

ft 

2626   -       - 

85.87 

**        4153   •       . 

-       -    104 

it 

2636,  Bubd.  4 

576-7 

"        4154   -       - 

-    847,  849 

tt 

2342   -       - 

181-3 

"       4330   -      177, 

188,  840,  846 

tt 

9647   .       . 

-       -    521 

"       4320,  BubO.  3 

-       .    188 

tt 

2655   -        - 

-       -    621 

"       4221,      "     4 

.       -    846 

tt 

2656   -        - 

6,521 

"        4222   - 

.       -    183 

u 

2683   -       . 

-       -        5 

"       4222,  subd.  7 

.       -    846 

0t 

2829   .        . 

459,  668,  666 

"        4258   -       . 

-        75, 83 

tt 

2830   .        - 

-       -    686 

Sections  4283^306  (ch.  179)    -    856 

*t 

2833   .        . 

-     597,604 

Section  4339   -       - 

.       -    614 

tt 

2851    -        - 

-    663,665 

"       4851   . 

•       •    615 

tt 

2864   .        - 

16,  17.  443 

4511    -       - 

-    678.683 

tt 

2864,  subd.  1 

.       .    440 

Sections  4532,  4536, 4538  *       -    299 

tt 

2878   -        . 

-       -    604 

••        4544,  4545  - 

-       -    484 

tt 

2888   .        . 

-       .      82 

Section  4595  -       - 

-       .    677 

u 

2891    .        . 

676-7 

"       4634   .       - 

-       -    674 

tt 

2982.  subd.  8 

-     525,528 

"       4649   - 

-       -    447 

tt 

2982.     "    17 

-       .    528 

4719   -       -595-6.599.603 

tt 

2983   .       - 

-    628,590 

4720   -       - 

-    603.  681 

tt 

8025   -        - 

585-6 

Sections  4721,  4723- 

-       -    603 

tt 

8071    -        . 

-       -    600 

Seclion  4986  - 

.       -    176 

Stipulation.    See  New  Trial,  3. 
Stock,  Transfer  of.    See  Equity,  8. 

STREET  RAILWAYa 

1.  PlaintiflP.  in  attempting  to  get  on  a  moving  street-car,  fell,  and  was 
dragged  by  the  car  some  distance  before  the  car  stopped.  It  was 
in  the  winter,  snowing,  and  the  car  was  on  a  down  grade.  The 
testimony  of  the  driver  that  be  set  the  brakes  and  hela  the  horses 
back  as  soon  as  he  heard  the  signal  to  stop,  and  that  the  car  slid 
on  the  track,  was  contradicted  by  several  witnesses.  There  was 
evidence  that  in  winter,  when  the  track  was  Blippery,  the  cars 
would  slide  on  the  track  at  that  place  with  the  brakes  set  Held, 
that  a  charge  that  it  must  be  taken  as  established  in  the  case  that 
cars  would,  in  the  winter,  on  the  down  grade,  slide  on  the  track 
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with  the  brakes  set,  and  be  beyond  the  ooDtrol  of  the  driver,  was 
misleading  as  making  no  qualification  as  to  the  state  of  the  track, 
and  conveying  the  idea  that  the  fact  was  established  that  the  cars 
did  slide  on  the  oocasion  in  question.*  Woodard  v.  West  Side  SL 
RCo.  ,  625 

2.  Where  plaintiff,  in  attempting  to  get  on  a  moving  street-car,  fell, 
and  was  dragged  some  160  feet  before  the  caratopped,  he  would  be 
entitled  to  recover,  even  though  g^ty  of  negligence  in  attempting 
to  get  on  a  moving  car,  if  the  driver  could  have  avoided  the  injury 
by  the  exercise  of  reasonable  care  in  stopping  tiie  car  after  he  was 
notified  that  plaintiff  had  fallen  and  was  being  dragged  by  the  car. 

Ibid. 
Streets.    See  Municipal  Ck>BFOiuLTioNs,  1, 10-15.    Bailboadb,  7. 

SUFFRAGE. 
See  Elections. 

1.  Under  sec.  1,  art.  Ill,  Const,  the  legislature  may,  by  law  approved 

by  the  people  as  therein  prescribed,  extend  the  right  of  suffrage 
to  women.    Brown  v,  Phillips,  289 

2.  An  ''election  pertaining  to  school  matters,"  within  the  meaning  of 

ch.  211,  Laws  of  1885  (which  gives  to  women  the  right  to  vote  at 
such  elections),  is  an  election  for  the  choosing  of  school  officers  or 
school  employees.  The  mere  fact  that  a  city,  county,  or  state  of- 
ficer, as  incident  to  his  office,  is  required  to  do  some  act  which  maj 
affect  schools  (as  where  a  mayor  appoints  school  commissioners), 
does  not  make  the  election  of  such  officer  one  pertiuning  to  school 
matters.  Ibid, 

8.  It  vxnUd  seem  that  where  school  officers  and  other  officers  are  re- 
(quired  to  be  voted  for  upon  the  same  ballot,  t^e  inspectors  of  elec- 
tion are  not  authorized  to  receive  the  votes  of  women  even  for 
such  school  officers.  Ibid, 

4  In  an  action  against  inspectors  of  election  for  refusing  to  receive 
the  vote  of  a  woman,  allegations  of  the  complaint  that  the  plaint- 
iff "  was  a  legally  qualified  elector  .  .  .  and  was  entitled  to 
vote  at  such  election,'*  are  held  to  be  mere  conclusions  of  law  and 
not  to  be  admitted  by  a  demurrer.  Ibid, 

Summons.    See  Serviob  of  Summons. 

Sunday.    See  Excisb  Laws.    Voluntary  Assignment,  5. 

SUPBEMB  CJouKT.    See  Appeal.    Criminal  Law,  1,  4 

SURETYSHIP. 

The  release  of  the  principal  debtor  without  the  consent  of  the  surety 
and  without  payment  of  the  debt,  does  not  release  the  surety  if 
he  is  fully  indemnified  against  loss  by  reason  of  having  become 
such.    Jones  V,  Ward,  153 

SURVIVAL  OF  ACTIONS. 

Whether  the  words  "or  other  damage  to  the  person *•  in  sec.  4d58, 
R.  S.,  as  amended  by  ch.  280,  Laws  of  1887  (relating  to  the  sur- 
vival of  actions),  should  be  construed  to  mean  damage  resulting 
from  force,  not  determined.    Hiner  v.  Fond  du  Lac,  74 
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TAXATION. 

See  AfpsaLi  4.    Beidges,  2,  8.    Estoppel,  1.    Municipal  Ooepoba- 
TI0N8,  18, 14.    Tax  Titles. 

1.  By  sec.  1,  ch.  21,  Laws  of  1877,  the  time  during  which  the  lands 

in  question  were  exempted  from  taxation  was  **  extended  thr^ 
years."  Held,  that  the  three  years  began  to  run  from  the  termi- 
nation of  the  original  exemption,  and  not  from  the  date  when  the 
act  of  1877  took  effect.    Wis.  Cent.  B.  Co.  v.  Conistock,  88 

2.  When  lands  granted  to  aid  in  the  construction  of  a  railroad  have 

been  fully  earned,  and  the  company  is  entitled  to  a  patent  therefor, 
they  are  taxable  by  the  state  although  the  patent  has  not  in  fact 
been  issued.  Ibid. 

8,  A  railitaiT  bounty  land  warrant  was  located  on  certain  lands  by  one 
W.  in  1857,  and  the  usual  certificate  of  such  location  was  issued. 
In  the  same  year  the  commissioner  of  pensions  notified  the  com- 
missioner of  the  general  land  office  that  said  warrant  and  its  as- 
signment to  W.  were  impeached  as  forgeries,  and  requested  that 
the  patent  be  withheld.  The  request  was  complied  with,  and  no 
further  action  was  taken  until  in  June,  1868,  when  the  commis- 
sioner of  pensions  assumed  to  cancel  the  warrant.  The  commis- 
sioner of  the  land  office  acquiesced  in  such  cancellation,  and  with- 
held the  patent  until  1882,  when,  it  having  been  decided  by  the 
secretary  of  the  interior  that  the  cancellation  of  the  warrant  was 
unauthorized,  he  caused  the  patent  to  be  issued  to  W.  The  lands 
were  sold  in  May,  1868,  for  nonpayment  of  the  taxes  assessed 
thereon  in  1862.  Held,' th&t  from  the  location  of  the  warrant  in 
1857  until  the  tax  sale  in  1868  the  entire  eouitable  title  to,  and 
beneficial  interest  in,  the  land  was  in  W.,  and  hence  that  the  land 
was  taxable  in  1862.  Colder  v.  Keegan,  80  Wis.  127,  distinguished. 
Farriham  v.  Sherry,  568 

4.  Under  ch.  105,  Laws  of  1861,  providing  that  where  entries  of  land 
had  been  suspended  such  lands  should  not  be  subject  to  taxation 
until  such  suspension  was  removed,  the  ffiing  of  a  certificate  of 
such  suspension,  as  provided  in  sec.  8  of  the  act,  was  a  condition 
precedent  to  the  right  of  the  owner  to  claim  the  benefit  of  the  ex- 
emption. Ibid, 

Taxation  of  costs.    See  Appeal,  2. 

TAX  TITLES. 

See  Ejeotment,  1,  2,  6.     Estoppel,  1.    Taxation. 

An  affidavit  by  the  county  treasurer  of  the  posting  of  the  notices  of 
a  tax  sale,  which  states  that  **  he  did,  in  accordance  with  ch.  1 180, 
R.  S.,  post  notices  in  four  public  places  in  said  county,"  etc.,  but 
does  not  state  when  or  where  such  notices  were  posted,' or  that  any 
notice  was  posted  in  his  office,  is  insufficient.  Wis.  Cent.  R.  Co. 
V.  Wis.  R.  Land  Co.  94 

TELEGRAPH  COMPANIES. 

1.  Ch.  171,  Laws  of  1885,  renders  telegraph  companies  liable  for  the 
damages  resulting  directly  from  their  negligence  in  the  matter  of 
transmitting  messages,  especially  where  their  agents  are  acquainted 
with  the  contents  and  significance  of  such  messages.  Cutts  v. 
Westei^n  Union  Tel.  Co.  46 
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2.  In  an  action  to  recover  damageB  for  the  delay  in  the  transmisBiofi  off 
a  telegram,  unless  the  special  injury  claimed  is  shown  to  have  re- 
suited  from  such  dday,  only  the  amounts  paid  for  the  transmiaBioit 
can  be  recovered.  JhidL 

Tenants  in  common.    See  Mines  and  liiHiHe. 

TiSRifs  of  court    See  Mandamus,  8. 

Title  to  land.  See  Boundaries.  Deed.  Ejectment.  Equity,  6»  7. 
Evidence,  7-9.  Justice*  Courts.  Miujs  and  Mill  Dams,  1. 
MoRTQAOBS,  1-4.     Partnership.     Taxation,  2-4.     Tax  Titles. 

Torts.  See  Damages,  1-3.  Deed.  Evidencb,  7.  Fraudulent  Rep- 
resentations. Instructions  to  Jury,  6.  Justices'  Courts, 
Master  and  Servant,  1-8.  Mills  and  Mill  Dams.  Municipai« 
Corporations,  1-4, 11.  12, 15,  16.  NEauGBNCB.  Railroads,  ^-a 
Reference,  8.  Replevin.  Slander.  Street  Railway&  Sur- 
vival OF  Actions.    Telegraph  Companies.    Waste. 

Town  Insitrance  Companies.    See  Insurance,  2. 

TOWNS. 

SeeBRmoBS.    Drains. 

An  action  upon  a  demand  alleged  to  be  due  a  town  was  hnioeht 
by,  and  judgment  for  costs  therein  was  rendered  af2:ain6t,  *'  Q.  w. 
P.,  F.  R.  U.,  and  H.  H.,  supervisors  of  the"  said  town.  Held^ 
that  the  judgment  was  not  a  personal  judgment  against  the  per^ 
sons  named,  but  was  against  the  town  and  could  be  enforced  only 
in  the  manner  prescribed  by  sec.  781,  R.  S.  Prichardv,  Biaby^  4» 

Trial,  Place  of.    See  Change  of  Venue.    Mandamus,  3. 

Trust  Deed.    See  Mortgages,  1. 

Trusts  and  Trustees.    See  Eqihty,  7.    Mortgages,  1. 

Ultra  Vires.    See  MuNiaPAL  Corporations,  9-7. 

Uncertainty.    See  Pleading,  1.    Replevin,  3. 

Unchastity.    See  Damages,  1,  3. 

Unlawful  Assembly.    See  Criminal  Law,  10. 

Variance.    See  Mandamus,  1.    Praciicb,  !• 

VENDOR  AND  PURCHASER  OF  LAND. 
See  Contracts,  4.    Deed.    Ejectment,  4,  6.    Wastb. 

1.  Though  a  deed  conveying  land  contains  only  the  usual  covenants,  a 

warranty  as  to  the  quality  of  the  land,  wliich  was  a  part  of  the 
prior  or  contemporaneous  agreement  of  sale,  may  be  shown  bj 
parol;  and  damages  for  a  breach  of  such  warranty  may  be  re- 
couped in  an  action  by  the  grantor  upon  a  note  given  for  ^  part  of 
the  purchase  price.    Oreenv.  Batson,  64 

2.  The  plaintiff  *s  husband  had  offered  to  sell  her  interest  in  certain  land 

to  the  defendant  (her  brother)  for  $4,000  if  taken  at  once,  but  the  de- 
fendant had  refused  to  give  more  than  $3,500.  The  plaintiff  denie;^ 
having  authorized  such  offer,  and  there  was  no  evidence  to  show 
that  she  even  knew  of  it.  Afterwards,  having  miade  a  contn^ct  to 
sell  at  a  large  advance,  the  defendant  obtained  a  quitclaim  deed 
from  the  plaintiff,  paying  her  $4,000.    The  pluntiiQf  cl^unp  that 
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when  the  deed  was  given  the  defendant  further  agreed  to  pay  her 
whatever  he  should  obtain  above  $4,000  for  her  inttrest.  The  de- 
fehdant  denies  having?  inade  snch  agreement,  and  claims  to  hare 
purchased  her  interest  absolutely.  It  is  Jield  that,  in  determining 
what  the  terms  of  the  sale  were,  the  trial  court  gave  undue  weight 
to  the  previous  unauthorized  oflPer  by  the  plaintifTs  husband,  and 
that,  upon  the  evidence  (stated  in  the  opinion^  the  contract  was  as 
daimed  by  the  plaintiff.    Lamar  v.  Scales,  159 

ITbnue.    See  Change  of  Vknue. 

ViBEfcDiCT.  See  Appkal,  14  Criminal  Law,  1.  Damages.  1-8,  6. 
Ejectment,  6.  Fbaudulent  Conybyanges,  4.  New  Tbial.  Bb- 
Pleyin,  L 

VOLUNTARY  ASSIGNMENT. 

See  Egmrf ,  1. 

L  An  assignment  of  property,  made  pursuant  to  a  bankrupt  act,  the 
assignee  being  in  eflfect  an  officer  of  the  court,  and  the  assigned 
property  being  in  cuatodia  Jegis  and  administered  by  or  under  the 
direction  of  the  court,  can  have  no  legal  operation  out  of  the  state 
in  which  such  proceedin  gs  were  had.    MeClure  v.  Campbell,     850 

&  The  decisions  of  the  supreme  court  of  Minnedot]^  that  ch.  148,  Qen, 
Laws  Minn.  1881,  is  a  bankrupt  act  and  that  the  assignee  is  in  ef- 
fect an  officer  of  the  court  and  the  assigned  property  in  custodia 
legis,  are  held  binding  upon  this  court.  Ibid, 

[3.  Whether  a  voluntary  assignment  for  the  benefit  of  creditors,  exe- 
cuted in  Minnesota  by  a  resident  of  that  state  pursuant  to  ch.  41, 
Oen.  Stats,  of  Minn.,  would  pass  to  the  assignee  title  to  personal 
property  named  in  such  asugnment  hairing  a  situs  in  this  state, 
not  determined.]  Ibid, 

4.  The  sureties  upon  the  bond  of  an  assignee  for  the  benefit  of  credit- 

ors failed  to  justify  as  the  statute  requires,  and  the  court  commis- 
sioner omitted  to  indorse  upon  the  bond  and  copy  of  the  assignment 
the  proper  certificates.  The  bond  was  not  left  with  the  court 
commissioner,  but  was  filed  with  the  clerk  of  the  circuit  court  by 
some  other  person.  Afterwards  the  bond  was  withdrawn  and  re- 
delivered to  the  aflsigneev  and  was  then  perfected,  and  the  per- 
fected bond,  with  a  copy  of  the  assignment,  with  the  proper 
indorsements,  was  again  filed  with  the  clerk,  three  days  after  the 
first  filing,  and  l>efore  the  rights  of  any  creditors  had  intervened. 
Held,  that  the  failure  to  comply  with  the  statute  in  the  first  in- 
stance should  not  avoid  the  assignment,  notwithstanding  sec.  1695, 
R.  S.,  requires  that  the  bond  shall,  **  immediately  after  its  execu- 
tion," be  filed,  etc    Farwell  v.  Webster,  486 

5.  A  voluntary  assignment  duly  executed  and  delivered  by  one  of  two 

partners  on  a  secular  day' is  not  invalidated  by  the  fact  that  ^he 
other  partner  signed  it  on  Sunday.  Ibid, 

Waivbe. 
Of  ri^ht  to  appeal  from  judgment.    See  Appeal,  4. 
Of  trial  de  fiovo.    See  Appeal,  14. 
Of  forfeiture.    See  Insurance,  5. 
Of  objection  that  complaint  does  not  state  equitable  cause  of  action. 

See  Pleading,  6. 
Of  objection  to  allowance  of  amendment.    See  Pleading,  6. 
Of  objection  to  improper  remarks  of  counsel.    See  PRACncSy  1. 

WABBANT7.    See  Ybndob,  etc.  of  Land,  1. 


Digitized  by 


Google 


784  INDEX. 


WASTE. 

1.  The  Tendee  in  a  land  contract  expressly  stipulated  that  "  he  would  • 

not  commit,  or  suffer  any  other  person  to  commit,  waste  or  dam- 
a^  to  or  upon  said  premises."  He  permitted,  his  brother  to  cut  in 
different  places  on  tne  land  seTeral  valuaUe  trees  for  stave  tim- 
ber. Afterwards,  having  paid  nothing  on  the  contract,  he  assigned 
it  back  to  the  vendor  to  be  canceled.  The  vendor  took  possession 
of  the  timber  so  cut.  Held,  that  he  was  not  liable  in  an  action  by 
the  vendee's  brother  for  a  conversion  of  such  timber.  HuddUston 
V,  Johnson,  886 

2.  In  such  a  case  the  fact  that  the  land  was  purchased  for  a  farm,  or 

that  it  would  be  worth  more  when  cleared  of  trees,  could  not  jus- 
tify the  promiscuous  cutting  of  trees  to  make  staves  to  be  carried 
away  and  sold.  Ibid, 

WATBROOimsES.    See  Highways,  8.    Mills  asd  Mill  Dams. 

Witnesses.    See  Drains,  2,  8. 

Woman  Suffrage.    See  Suffrage.  * 

Words  and  Phrases. 
Action  upon  a  judgment,  in  statute.    See  Limitation  of  AcncfSA,  8» 
Addition  to  planing  mill.    See  Insurance,  8. 
Bona  fide  purchaser.    See  Bills  and  Notes,  2.   Mxtnicsipal  Bonds,  S. 
Bridge,    See  Bridges,  1.    Municipal  Corporations,  18. 
Cause  to  he  sold,  in  contract    See  CJontracts,  7. 
Extended  three  ^ears,  in  statute.    See  Taxation,  1. 
Farm  building^  m  statute.    See  Insurance,  2. 
Immediately  after,  in  statute.    See  Voluntary  Assignment,  4» 
Last  equalized  valuation,  in  statute.    See  Bridges,  8. 
Long  account^  in  statute.    See  Reference,  2. 
Other  damage  to  the  person,  in  statute.    See  Suryival  of  Actions. 
Election  pertaining  to  school  matters,  in  statute.    See  Suffrage,  2, 
Servant.    See  Master  and  Servant,  2. 
Trustee  of  an  express  trust,  in  statute.    See  Equity,  7. 
Unpaid,  in  warrant  of  attorney.    See  Judgment,  2. 
Sale  in  violation  of  law,  in  statute.    See  ExoiSB  Laws. 

Writ. 
Of  assistance.    See  Execution,  2. 
Of  certiorari.    See  Municipal  Oobforationb,  14 
Of  mandam%i8.    See  MANDAMua 
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